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FIRST    DAY— APRIL  38,  1863. 


AREANGEMBNTS     FOR    THE    TRIAL. 


ANNOUNCEMENT  BY  THE  PRESIDENT. 

President  CheUis. — The  hour  which  the  Senate  has  fixed  for  the  com- 
mencement of  the  investigation  into  the  charges  preferred  by  the  As- 
sembly, in  Articles  of  Impeachment,  against  the  Hon.  James  H.  Hardy, 
Judge  of  the  Sixteenth  Judicial  District  of  this  State,  has  arrived. 

The  Rules  which  you  have  adopted  seem  to  provide  that  the  President 
of  the  Senate  shall  preside  durmg  the  progress  of  the  trial.  As  you 
have  elected  a  President  pro  tem.  who  is  intimately  versed  in  a  knowl- 
edge of  the  law,  I  think  that,  in  justice  to  yourselves,  in  justice  to  the 
Hon.  sentleman  who  is  to  be  tried  by  you,  and  in  justice  to  myself,  I 
should  vacate  the  President's  Chair  in'  favor  of  the  President  pro  tem., 
the  Hon.  Senator  from  San  Francisco,  Mr.  Shafter. 

Hon.  James  McM.  Shafter,  President  pro  tem.  of  the  Senate,  assumed 
the  President's  Chair. 

APPOINTMENT  OF  OFFICIAL  REPORTERS. 

Mr.  MerriU, — Previous  to  the  organization  of  the  Senate  as  a  High 
Court  of  Impeachment,  I  desire  to  offer  resolutions  having  reference  to 


a  report  of  our  proceedings  when  duly  organized  as  a  judicial  tribunal. 
1  do  not  expect  there  will  be  any  objection  to  their  passage. 

The  resolutions  offered  by  Mr.  Merritt,  appointed  Charles  A.  Sumner 
and  Wm.  M.  Cutter  Official  Eeporters  of  the  Senate,  sitting  as  a  High 
Court  of  Impeachment,  and  authorized  the  official  publication  of  their 
reports  in  The  Daily  San  Francisco  Herald  and  Mirror. 

Mr,  Merritt — I  believe  that  Mr.  Sumner  and  Mr.  Cutter  are  the  most 
competent  Short-Hand  Eeporters  in  California.  In  fact,  they  are  the  only 
competent  Eeporters  in  the  State ;  the  only  Eeporters  who  can  give  us 
a  perfectly  correct  report  of  proceedings.  They  can  make  a  verbatim 
report.  And  it  probably  will  he  absolutely  necessary — it  will  undoubt- 
edly facilitate  business  and  give  the  Senate  a  better  idea  of  the  testimo- 
ny, as  the  trial  proceeds— to  have  the  report  printed  in  some  paper,  so 
that  it  can  be  read  over  and  reviewed  on  the  following  morning.  An 
Official  Eeporter  was  appointed  in  the  Bates  and  Whitman  cases,  and  it 
is  in  accordance  with  the  rule  then  adopted,  and  the  experience  we 
then  had,  that  I  now  offer  these  resolutions. 

Mr,  Van  Dyke, — I  would  suggest  whether  it  would  not  be  better  to  fix 
the  compensation  in  these  resolutions,  to  be  allowed  these  Eeporters. 

Mr,  Merritt, — I  understand  that  their  usual  terms  for  reporting  for  pri- 
vate parties,  are  forty  cents  per  folio,  paid  in  cash.  They  will  have  to 
take  their  pay  in  scrip,  which  wiU  only  bring  seventy  cents  on  the  dol- 
lar. I  suppose  it  would  be  proper  to  fix  their  compensation  at  such  a 
rate  as  would  make  their  pay  from  the  State  equivalent  to  their  usual 
charge.    I  am  informed  that  they  are  willing  to  accept  that. 

The  resolutions  were  amended  so  as  to  read  as  follows,  and  then 
adopted,  by  unanimous  vote : 

Resolved^  That  Charles  A.  Summer  and  William  M.  Cutter,  Short-Hand 
Eeporters,  be  and  are  hereby  appointed  Official  Eeporters  of  the  Senate, 
sitting  as  a  High  Court  of  Impeachment,  in  the  case  of  Judge  James  H. 
Hardy,  and  tha't  said  Eeporters  each  be  allowed  fifteen  dollars  per  day, 
and  twenty-five  cents  per  folio,  for  the  transcript  of  their  notes.  And, 
further, 

Resolved^  That  two  hundred  and  forty  copies  of  the  report  of  the  tes- 
timony taken  by  said  Official  Eeporters,  on  each  day,  be  printed  by  the 
State  Printer,  and  delivered  to  the  Senate  the  following  morning. 

OPENING  OP  THE  COURT. 

The  Presiding  Officer  announced  that  the  Senate  of  the  State  of  Cali- 
fornia was  now  organized  and  sitting  as  a  High  Court  of  Impeachment. 

RULES   OP  THE   COURT. 

The  Presidvag  Ojfficer. — ^The  Senate  have  adopted  the  following  Eules  to 
govern  their  proceedings,  sitting  as  a  Court : 

< 

I. 

Subpoenas  shall  be  issued  by  the  Secretary  of  the  Senate,  upon  appli- 
cation of  the  Managers  of  the  Impeachment,  or  the  party  impeached,  or 


of  his  CoTmsel,  npon  the  certificate  of  the  President  of  the  Senate  that 
the  same  are  necessary  and  proper  witnesses  upon  the  trial  of  said  Im- 
peachment, and  no  other  witnesses  than  those  thns  authorized  shall  be 
subpoenaed  to  attend  such  trial.  Such  materiality  shall  be  proved  to 
such  President,  by  affidavit,  showing  in  substance  the  testimony  expected 
to  be  given  by  such  witnesses,  or  by  other  competent  evidence. 

Service  of  such  subpoenas  shall  be  made  in  such  manner  as  the  Presi- 
dent of  the  Senate  shall  direct. 

II. 

The  President  of  the  Senate  shall  direct  all  necessary  preparations  in 
the  Senate  Chamber,  and  all  forms  of  proceedings  while  the  Senate  are 
sitting  for  the  purpose  of  trying  said  Impeachment,  and  all  forms  during 
the  trial  not  otherwise  specially  provided  for  by  the  Senate. 

III. 

At  eleven  o'clock  of  the  day  appointed  for  the  return  of  the  summons 
against  the  person  impeached,  the  Legislative  and  Executive  business  of 
the  Senate  snail  be  suspended. 

IV. 

The  person  impeached  shall  then  be  called  to  appear,  and  answer  the 
Articles  of  Impeachment  against  him.  If  he  appears,  or  any  person  for 
him,  the  appearance  shall  be  recorded,  stating  particularly,  if  by  him- 
self, or  by  Agent  or  Attorney;  naming  the  person  appearing,  and  the 
capacity  in  which  he  appears.  If  he  does  not  appear,  either  personally, 
or  Dy  Agent  or  Attorney,  the  same  shall  be  recorded. 

V. 

At  eleven  o'clock  of  the  day  appointed  for  the  trial  of  said  Impeach- 
ment, the  Legislative  and  Executive  business  of  the  Senate  shall  be  post- 
poned. The  Secretary  shall  then  administer  the  following  oath  or 
affirmation  to  the  President : 

"  You  do  solemnly  swear,  that  you  will  truly  and  impartially  hear,  try, 
and  determine,  the  Impeachment  presented  by  the  Assembly  of  the  State 
of  California,  against  James  H.  Hardy,  Judge  of  the  Sixteenth  Judicial 
District  of  said  State,  and  that  you  will  true  judgment  render  therein, 
according  to  the  evidence  given  upon  such  trial,  and  according  to  law. 
So  help  you,  God." 

And  the  President  shall  administer  said  oath  to  each  and  every  Senator 
present. 

VI. 

The  Secretary  shall  then  give  notice  to  the  Assembly  that  the  Senate 
is  oi^nized  as  a  Court  of  Impeachment,  and  is  ready  to  proceed  upon 
the  £npeachment  of  James  H.  Hardy,  in  the  Senate  Chamber. 

VII. 

Cknmsel  for  the  parties  shall  be  admitted  to  appear,  and  be  heard  upon 
the  Impeachment. 
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vui. 


All  motions  made  by  the  parties,  or  their  Counsel,  shall  be  addressed 
to  the  President  of  the  Senate,  and,  if  he  shall  require  it,  shall  be  com- 
mitted to  writing,  and  read  at  the  Secretary's  table,  and  shall  be  decided 
by  the  President.  If  any  Senator,  or  either  party,  demand  the  decision 
of  the  Senate  upon  any  question  of  evidence  or  proceeding  which  shall 
arise,  such  decision  shall  be  taken  without  debate. 

IX. 

All  witnesses  shall  be  examined  by  the  party  producing  them,  and 
then  cross  examined  in  the  usual  form. 

X. 

If  a  Senator  is  called  as  a  witness,  he  shall  be  sworn,  and  give  his  tes- 
timony standing  in  his  place. 

XI. 

At  all  times,  while  the  Senate  is  sitting  upon  the  trial  of  the  Impeach- 
ment, the  doors  of  the  Senate  Chamber  shall  be  kept  open  until  the  final 
argument  by  the  Counsel  of  the  parties  is  closed.  All  persons  uncon- 
nected with  said  trial  shall  be  excluded  from  within  the  bar  of  the  Senate, 
during  said  trial,  except  ladies  and  Reporters. 

xn. 

Any  Senator  shall  have  the  right  to  ask  questions  of  a  witness  under 
examination. 

XIII. 

No  smoking  shall  be  allowed  within  the  bar  of  the  Senate,  during  said 
trial- 


GALLING  OF  THE  ROLL. 

SencUor  Merritt. — I  suppose  that  it  will  be  proper  now  to  have  a  call  of 
the  roll. 

The  Presiding  Cj^iccr.— The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  when  the  following  members  of  the 
Court  responded  to  their  names : 

Messrs.  Baker,  Banks,  Bumell,  Chamberlain,  Crane,  Denver,  De  Long, 
Gaskill,  Harvey,  Harriman,  Hathaway,  Heacock,  Holden,  Irwin,  Kim- 
ball, Kutz,  Lewis,  Merritt,  Nixon,  Oulton,  Parks,  Perkins,  Powers,  Quint, 
Ehodes,  Shafter,  Soule,  Shurtleff,  Van  Dyke,  Vineyard,  Warmcastle, 
Watt,  and  Williamson— 33. 

Absent — ^Messrs.  Bogart,  Doll,  Gallagher,  Hill,  Pacheco,  Porter,  and 
Thomas — 7. 

THE  OATH. 

I 

The  Secretary  of  the  Senate  then  administered  the  following  oath  to 
the  President,  by  whom  it  was  afterwards  administered  to  each  of  the 
Senators  present: 


« 
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"  You  do  solemnly  swear,  that  you  will  truly  and  impartially  hear,  try, 
and  determine, the  Impeachmentpresented  by  the  Aesejnbly  of  the  State 
of  California,  against  James  H.  Hardy,  Judge  of  the  Sixteenth  Judicial 
District  of  said  State,  and  that  you  will  true  judgment  render  therein, 
according  to  the  evidence  given  upon  such  trial,  and  according  to  law. 
So  help  you,  God/' 

PEOCIiAMATION. 

The  Preddmg  Officer. — ^The  Sergeant-at-Arms  of  the  Senate  will  make 
a  proclamation  that  the  Senate  of  the  State  of  California  is  now  open, 
and  sitting  as  a  High  Court  of  Impeachment. 

The  SergeafiUU-Arms. — ^Hear  ye !  Hear  ye  !  The  Honorable  the  High 
Court  of  Impeachment,  for  the  trial  of  Judge  James  H.  Hardy,  is  now 
open.     Silence  is  commanded,  on  pain  of  imprisonment. 

OBDEJR   OF   INSTITUTION. 

The  Presiding  Officer  submitted  the  following  order,  which  was  adopted, 
and  ordered  entered  by  the  Senate,  sitting  as  a  Court: 

HIGH  COUET  OF  IMPEACHMENT. 

Senate  Chambeb,  ) 

State  or  C alivobnia,  ")  April  28th,  1862.  j 

James  H.  Hardt 

In  accordance  with  the  resolution  heretofore  adopted  by  the  Senate  of 
the  State  of  California,  the  Senate  convened  as  a  High  Court  of  Impeach- 
ment, to  try  James  H.  Hardy,  Judge  of  the  Sixteenth  Judicial  District 
of  the  State  of  California,  upon  charges  preferred  against  him  by  the 
House  of  Assembly  of  the  State  of  California,  for  misdemeanors  in 
office. 

BETTJBN  ON  SUBPCENAS. 

The  Sergeant-at-Arms,  being  duly  sworn,  testified  to  the  returns  which 
he  had  made  upon  the  subpoenas  issued  by  the  President  of  the  Senate 
on  the  fourteenth  and  twentieth  days  of  April,  eighteen  hundred  and 
sixty-two. 

RESPONDENT  APPEARS. 

The  Presiding  Officer. — If  tlie  Eespondent  is  present,  he  can  present  him- 
self at  the  bar  without  special  proclamation  being  made. 

Hon.  James  H.  Hardy,  Judge  of  the  Sixteenth  Judicial  District,  ap- 
peared at  the  bar  of  the  Senate,  with  his  Counsel,  Hon.  Charles  H.  8. 
Williams,  to  respond  to  the  Articles  of  Impeachment  brought  against 
him  by  the  Assembly  of  the  State  of  California. 

ENTRANCE  OF  PRESENTORS  AND  COUNSEL. 

The  Prending  Officer. — ^The  ordinary  form  adopted  in  Congress,  in  trials 
of  this  character,  is,  for  the  Senate  to  inform  the  House  of  Kepresenta- 
tives  that  the  Senate  is  organized  as  a  High  Court  of  Impeachment,  and 
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is  prepared  for  their  reception.  It  is  not  possible,  or  convenient,  for  us 
to  make  such  an  announcement  on  this  occasion.  We  shall. have,  there- 
fore, to  rely  upon  the  courtesy  of  the  Members  of  the  Assembly  to  waive 
that  invitation. 

The  Sergeant-at-Arms  will  announce  to  the  Assembly  that  the  Senate 
is  now  organized,  and  sitting  as  a  High  Court  of  Impeachment,  ready 
and  waiting  for  the  appearance  of  the  Members  of  the  Assembly  whom 
that  body  have  delegated  to  act  as  Managers  in  presenting  the  Articles 
of  Impeachment  in  this  case. 

The  Sergeant-at-Arms  announced  the  Managers  in  the  case,  with  their 
Counsel : 

Managers. — Messrs.  Thomas  Campbell,  T.  B.  Shannon,  H.  G.  Worthing- 
ton,  T.  N.  Machin,  and  J.  G.  McCullough. 

Counsel. — Messrs.  Alexander  Campbell,  Henry  Edgerton,  and  William 
Higby. 

BEADING   OF  THE   ARTICLES   WAIVED. 

The  Presiding  Officer  assigned  seats  for  the  Managers  and  the  Coun- 
sel upon  both  sides,  and  then  inquired : 

Does  the  Kespondent  in  the  case  desire  that  the  Articles  of  Impeach- 
ment should  be  read  ? 

Mr.  WiUtams.— The  Eespondent  having  been  personally  served  with 
the  Articles  of  Impeachment  and  Specifications,  the  Supplementary  Ar- 
ticles and  Specifications,  waives  the  reading  of  the  same ;  and  proposes 
to  answer,  and  ask  the  Court  to  order  that  his  answer  be  entered  upon 
the  Eecords  by  the  Secretary. 

The  Presiding  Officer. — It  is  ordered  that  the  reading  of  the  Articles  at 
this  time  be  waived,  at  the  request  of  the  Kespondent ;  and  that  a  record 
of  this  fact,  and  a  record  of  the  answer  of  the  Respondent,  be  made  in 
the  minutes  of  the  Secretary. 

ANNOUNCEMENT   OF  COUNSEL. 

The  Presiding  Officer. — It  is  proper  that  the  number  and  the  names  of 
the  Counsel,  on  either  side,  be  now  announced  to  the  Court. 

Manager  McOulUmgh. — In  addition  to  the  Attorney-G-eneral  of  the  State, 
Mr.  Frank  M.  Pixley,  the  Managers  of  this  case,  on  behalf  of  the  As- 
sembly, announce  that  they  have  retained  as  Counsel,  Mr.  Alexander 
Campbell,  Mr.  William  Higby,  and  Mr.  Henry  Edgerton. 

Judge  Hardy. — ^I  announce  to  the  Court  that  Mr.  Charles  H.  S.  Wil- 
liams will  appear  as  Counsel  on  the  part  of  the  Eespondent. 

THE   ANSWER. 

Mr.  WiUiams. — The  answer  of  the  Eespondent  will  be  given  orally, 
and  entered  upon  the  minutes  by  the  Secretary,  agreeably  to  the  order, 
of  the  Court. 

The  Presiding  Officer. — I  suppose  that  the  rules  of  practice  adopted  and 
followed  by  the  Common  Law  Courts  in  this  State,  are  those  wnich  will 
govern  us  in  the  conduct  of  this  trial,  upon  which  the  Managers  and 
Counsel  for  the  Prosecution,  and  the  Eespondent  and  his  Counsel,  will 
rely  in  the  management  of  this  case.  The  Eespondent  asks  leave  to  give 
his  answer,  orally,  in  the  presence  of  the  Court,  and  have  the  Secretary 
record  it  as  given. 
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Mr,  Alex,  Campbell. — The  statute  provides  that  the  answer  may  be 
either  oral  or  written.  Of  course,  that  is  a  matter  entirely  within  the 
election  of  the  Eespondent. 

Judge  Hardy, — To  each  and  all  of  the  Articles  preferred,  and  to  each 
and  everyone  of  the  specifications,  I  plead — I  am  not  guilty;  and  I 
deny  the  truth  of  the  same. 

Mr.  Alex.  CamphcU. — I  understand  that  the  answer  refers  to  the  Sup- 
plementary Articles  as  well  as  the  Original  Articles. 

The  Presiding  Officer, — The  answer  of  the  Respondent  is,  to  each  and 
all  of  the  Articles  of  Impeachment — not  guilty. 

Judge  Hardy. — To  each  and  every  Article  preferred,  and  to  each  and 
every  one  of  the  specifications,  I  answer — not  guilty  ;  and  I  deny  their 
truth. 

BSPOBTERS  SWORN  IN. 

The  Presiding  Officer. — I  would  announce  to  the  Managers  and  the 
Counsel  on  the  part  of  the  Prosecution,  and  to  the  Respondent  and  his 
Counsel,  that  the  Senate  have  seen  fit  to  elect  as  Official  Reporters  of  the 
Proceedings  of  this  trial,  Messrs.  Sumner  and  Cutter.  Is  there  any  ob- 
jection to  the  appointment  of  these  gentlemen  as  Official  Reporters,  on 
the  part  of  the  Managers  for  the  Prosecution,  or  the  Respondent,  or  the 
Counsel  on  either  side  ? 

Manager  McOuUough. — There  is  no  objection  on  the  part  of  the  Man- 
agers and  Counsel  for  the  Prosecution. 

Mr.  WUUams, — We  have  no  objection. 

The  Presiding  Officer, — ^No  objection  being  made,  these  appointments 
stand  unchallenged. 

Senator  De  Long, — The  Reporters  should  now  be  sworn  in. 

The  Presiding  Officer  administered  the  oath  of  office  to  the  Official 
Reporters,  Messrs.  Sumner  and  Cutter. 

ANNOUNCEMENT   BY   THE   PRESIDENT. 

The  Presiding  Officer, — The  Senate  is  now  in  session  as  a  High  Court 
of  Impeachment,  and  is  prepared  to  receive  the  Articles  of  Impeach- 
ment, the  allegations,  and  the  proofs. 

Jfr.  Alex,  CampbeU. — We  are  prepared  to  proceed  to  trial  on  the  part 
of  the  Prosecution. 

The  Presiding  Officer, — The  Chair  begs  leave  to  remark  that  the  Rules 

Sut  the  substance  of  procedure  somewhat  under  the  control  of  the 
'hair,  unless  otherwise  determined  by  special  order  of  the  Senate. 
Unless  otherwise  ordered,  the  rules  of  evid!ence  and  the  ordinary  prac- 
tice in  Courts  of  Justice  in  this  State  will  be  endeavored  to  be  pursued. 
And  in  relation  to  the  closing,  it  may  be  proper  to  suggest,  here,  that  we 
pursue  the  order  adopted  in  the  same  quarter  ordinarily,  with  the  ex- 
ception that,  as  in  those  Courts  sometimes,  in  which  discretion  in  the 
matter  is  given  and  exercised,  two  Counsel  on  a  side  will  be  allowed  to 
argue  the  case.  The  order  will  be,  that  two  Counsel  will  be  heard  on 
each  side,  alternately. 

Mr,  Williams, — So  far  as  the  conduct  of  the  defence  is  concerned,  in 
the  adoption  of  such  a  rule,  I  desire  to  state  that  there  has  been  but  one 
Counsel  retained  on  the  part  of  the  Respondent ;  and  we  shall  submit  to 
the  courtesy  of  the  other  side,  whether  they  will  follow  this  rule,  as 
announced  by  the  Chair. 
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CONCERNING  TAKING  OP  THE  OATH. 

Mr.  Alex.  CampheU. — The  statute  regulating  proceedings  in  these  cases, 
provides  that  at  the  time  and  place  appointed,  and  before  the  Senate 
proceeds  to  act  upon  the  Impeachment,  the  Secretary  shall  administer 
to  the  President  of  the  Senate,  and  the  President  of  the  Senate  shall  ad- 
minister to  each  of  the  members  of  the  Senate  then  present,  an  oath  or 
affirmation,  truly  and  impartially  to  hear  and  try  the  Impeachment; 
and  no  member  of  the  Senate  shall  act  on  the  Impeachment,  or  on  anv 
question  arising  in  the  trial  of  the  case,  without  having  first  taken  such 
an  oath  or  affirmation. 

The  section  reads  as  follows  : 

"  Sec.  59.  K  an  objection  to  the  insufficiency  of  the  Impeachment  be 
not  sustained,  by  a  majority  of  the  members  of  the  Senate  who  heard 
the  argument,  the  defendant  shall  be  ordered  forthwith  to  answer  the 
Articles  of  Impeachment.  If  he  plead  guilty,  or  refuse  to  plead,  the 
Senate  shall  render  judgment  of  conviction  against  him.  If  he  deny  the 
matters  charged,  the  Senate  shall,  at  such  time  as  they  may  appoitit, 
proceed  to  try  the  Impeachment." 

The  time  appointed  in  this  section  of  the  law,  is  the  present  time  pre- 
cisely ;  and  I  presume  that  it  is  now  the  duty  of  the  Secretary  to  admin- 
ister the  oath  to  the  President,  and  the  President  will  then  administer 
the  oath  to  each  of  the  members. 

The  Presiding  Officer. — The  oath  was  administered  prior  to  the  opening 
of  the  Court,  and,  of  course,  prior  to  the  calling  of  the  parties  before  the 
Senate  sitting  as  a  Court. 

Mr.  Alex.  UampbelL — The  statute  seems  to  contemplate  that  the  oath 
shall  be  administered  after  the  issue  is  joined;  and  there  might  be  a 
question,  whether,  if  the  oath  was  administered  at  any  time  previous,  it 
would  not  be  out  of  place,  improper,  and  invalid.  The  statute  provides 
for  the  entering  of  the  issue,  for  the  fixing  of  the  time  of  trial,  and  then 
the  time  and  place  is  appointed  ("which  is  this  time  and  place)  when  this 
particular  act  of  administering  tne  oath  shall  be  performed.  I  submit  if 
it  would  not  be  a  matter  of  security,  at  least,  to  nave  the  oath  adminis- 
tered at  this  time. 

The  Presiding  Officer. — All  these  preliminary  proceedings  were  gone 
through  with  some  time  ago. 

Mr.  Alex.  Campbell. — The  question  is,  whether  the  Senate  can  overrule 
the  statute.  It  seems  to  me  that  this  is  a  thing  which  ought  to  be  done 
strictly  in  accordance  with  the  direction  of  the  statute. 

The  next  section  reads  : 

^'  Sec.  60.  At  the  time  and  place  appointed,  and  before  the  Senate 
proceed  to  act  on  the  Impeachment,  the  Secretary  shall  administer  to 
the  President  of  the  Senate,  and  the  President  of  the  Senate  to  "each  of 
the  members  of  the  Senate  then  present,  an  oath  or  affirmation,  truly 
and  impartially  to  hear,  try,  and  determine,  the  Impeachment ;  and  no 
member  of  the  Senate  shall  act  or  vote  upon  the  Impeachment,  or  any 
question  arising  thereon,  without  having  taken  such  oath  or  affirma- 
tion." 

Clearly  contemplating  that  the  oath  is  to  be  administered  after  the 
issue  is  joined. 


13 

The  Presiding  Officer, — ^I  believe  that  in  the  cases  tried  in  the  United 
States  Senate,  the  oath  was  administered  before  the  respondent  was  ar- 
raigned at  all. 

Mr.  Alex.  Campbell. — ^But  our  statute  prescribes  the  mode  of  proceed- 
ing, and  prescribes  that  the  oath  shall  be  administered  at  a  particular 
time ;  and  I  submit  that  unless  that  oath  is  administered  at  such  time, 
and  in  strict  accordance  with  the  statute,  the  whole  proceedings  would 
be  void-  It  seems  to  me  very  clear,  on  reading  the  language  of  the  stat- 
ute. The  fifty-ninth,  sixtietn,  and  sixty-first  sections  of  the  Criminal 
Practice  Act  direct  as  to  the  proceeding.  I  think  it  would  be  well  that 
the  rule  laid  down  here  should  be  strictly  conformed  to.  And  I  think  it 
will  be  found,  upon  examination,  that  the  rule  laid  down  by  our  statute 
Ib  consistent  with  the  rules  which  were  followed  in  the  cases  of  Judge 
Grier,  Judge  Peck,  and  Judge  Chase.  But  even  if  that  were  not  so, 
there  the  Senate  were  acting,  not  under  any  statute,  but  under  rules 
made  by  themselves.  Here  is  a  rule  adopted  by  the  Legislature,  and  in- 
tended to  be  binding  on  them  in  proceedings  of  this  character ;  and  I 
submit  that  it  ought  to  be  complied  with  strictly. 

Senator  Crane. — I  suggest,  in  order  to  save  all  question  on  the  subject, 
that  we  take  the  oath  over  again.    It  is  a  mere  matter  of  formality. 

The  Presiding  Officer. — I  think  that  the  oath  was  administered  at  the 
proper  time.    The  same  rule  was  prescribed  in  the  Bates  case. 

Senator  Be  Long. — I  think  it  would  take  less  time  to  swear  the  Senate 
over  again,  than  it  would  to  stop  and  discuss  the  matter.  It  seems  to 
me  a  little  curious,  that  we  can  oe  sworn  to  try  this  pleading  before  the 
issue  is  raised.  Let  us  start  off  with  a  certainty  that  we  are  right,  at 
any  rate.  If  there  is  the  slightest  danger  of  these  proceedings  being 
rendered  null  and  void  on  account  of  a  little  technical  omission,  we  had 
better  go  through  with  this  formality  many  times  over,  if  need  be,  to 
guard  against  such  a  possibility. 

The  Presiding  Officer. — The  Senate  were  not  sworn  to  try  this  pleading, 
but  the  Articles  of  Impeachment. 

Senator  De  Long. — Why,  the  Eespondent  might  offer  to  plead  guilty  to 
some  of  these  Articles,  and  not  guilty  to  others.  It  seems  to  me  that  we 
occupy  the  position  of  trial  jurors.  They  are  sworn  several  times,  in 
Court  They  are  sworn  in  each  particular  individual  case,  and  then  they 
are  sworn  to  try  the  case  after  the  arraignment  has  been  had. 

The  Attorney-  General. — I  desire  to  call  the  attention  of  the  President  of 
the  Court  to  the  Eighth  Bule,  which  provides  that  these  questions  shall 
be  settled  without  debate. 

The  Secretary  read  the  Bule,  which  is  as  follows : 

"All  motions  nmde  by  the  parties,  or  their  Counsel,  shall  be  addressed 
to  the  President  of  the  Senate,  and,  if  he  shall  require  it,  shall  be  com- 
mitted to  writing,  and  read  at  the  Secretary's  table,  and  shall  be  decided 
by  the  President.  If  any  Senator,  or  either  party,  demand  the  decision 
01  the  Senate  upon  any  question  of  evidence  or  proceeding  which  shall 
arise,  such  decision  shall  be  taken  without  debate.'' 

The  Attorney- General. — ^We  move  for  the  readministration  of  the  oath 
to  the  President  and  the  members  of  the  Court. 

The  Presiding  Officer, — The  Chair  decides  that  the  oath  has  already 
been  administered. 

The  question  before  the  Court  is — Shall  the  oath  be  readministered  to 
the  President  and  members  of  this  body  ? 
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Upon  this  qneBtion,  the  ayes  and  noes  were  called,  with  the  following 
resalt : 

Ayes — Messrs.  Banks,  Chamberlain,  Crane,  De  Lon^,  Gaskill,  Harvey, 
Harriman,  Hathaway,  Heacock,  Irwin,  Kutz,  Lewis,  Nixon,  Perkins,  and 
Powers — 16. 

Noes — Messrs.  Baker,  Burnell,  Denver,  Holden,  Kimball,  Merritt,  Oul- 
ton.  Parks,  Quint,  Ehodes,  Shafter,  Soule,  Shurtleff,  Van  Dyke,  Vine- 
yard, Warmcastle,  Watt,  and  Williamson — 18. 

So  the  Court  refused  to  order  the  readministration  of  the  oath,  by  a 
vote  of  eighteen  noes  to  fifteen  ayes. 

READING   OF  THE  ARTICLES  OF   IMPEAOHMENT. 

The  Attorney-  General, — We  move  for  the  reading  of  the  Articles  of  Im- 
peachment. 

The  Secretary  read  as  follows : 

ARTICLES   OF  IMPEACHMENT, 

Exhibited  by  the  Assembly  of  the  State  of  California,  against  James  H. 
Hardy,  Judge  of  the  Sixteenth  Judicial  District  of  said  State. 

The  Assembly  of  the  State  of  California,  in  the  name  of  themselves 
and  of  all  the  People  of  said  State,  do  hereby  impeach  James  H.  Hardy, 
District  Judge  of  the  Sixteenth  Judicial  District,  of  High  Misdemeanors, 
and  Wilful  and  Corrupt  Misconduct  in  his  said  office,  and  wilful  neglect 
of  the  duties  thereof,  and  exhibit  against  the  said  James  H.  Hardy,  Dis- 
trict Judge,  as  aforesaid,  the  following  Articles  of  Impeachment : 

ARTICLE  I. 

At  the  May  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
Calaveras,  the  said  James  H.  Hardy,  being  then  and  there  the  District 
Judge  of  said  District  Court,  a  certain  suit  was  pending  and  at  issue 
therein  before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
wherein  one  Gerrish  Foster  was  plaintiff,  and  one  Fritz  and  others  were 
defendants — ^that  said  cause  came  on  for  trial  before  said  Hardy,  District 
Judge,  as  aforesaid,  at  Mokelumne  Hill,  the  county  seat  of  said  county, 
at  said  May  term,  viz  :  on  or  about  the  fourteenth  day  of  May,  A.  D. 
eighteen  hundred  and  fifty-nine ;  that  at  the  trial  of  said  cause  the  said 
James  H.  Hardy,  District  Judge,  as  aforesaid,  unlawfully,  corruptly,  wil- 
jfully,  fraudulently,  and  with  intent  to  perpetuate  and  lengthen  litigation 
between  the  parties  aforesaid,  did  deny  a  certain  motion  for  a  nonsuit 
then  and  there  made  by  the  Counsel  for  the  defendants  in  said  action. 

ARTICLE  II. 

At  the  November  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the 
Court  in  the  last  Article  mentioned,  viz :  on  or  about  the  twenty-sixth 
day  of  November,  A.  D.  eighteen  hundred  and  fifty-nine,  a  motion  for  a 
new  trial  in  said  case  in  the  first  Article  mentioned  came  on  for  hearing 
before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  the  Court 
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Honse  in  said  County  of  Calaveras,  and  the  said  James  H.  Hardy,  being 
and  acting  as  such  District  Judge,  did  then  and  there,  unlawfully,  corruptly, 
wilfully,  fraudulently,  and  with  intent  to  perpetuate  and  lengthen  litiga- 
tion between  the  parties  to  said  suit,  grant  to  the  defendants  therein  a 
new  trial  of  said  cause. 

ARTICLE   III. 

On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifty-nine,  a 
certain  ease,  wherein  The  People  of  the  State  of  California,  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  were  plaintiffs,  and  one  Hill 
Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge — at  which  time,  in  the 
Court  House,  in  the  County  of  Cfalaveras,  said  cause  came  up  for  hear- 
ing and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  after 
the  hearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge, 
at  the  county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen 
hundred  and  fiftv-nine,  did,  unlawfully,  wilfully,  corruptly,  and  fraudu- 
lently, render  judgment  in  favor  of  said  Hill  Squires,  the  defendant  in 
said  cause. 

ARTICLE   IV. 

That,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of 
the  District  Court  of  the  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  suit  was  pending  and  at  issue  in  said 
Court,  before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
wherein  one  E.  Mercier  and  another,  were  plaintiffs,  and  W.  C.  Denny 
and  others,  were  defendants ;  that  it  was  important  for  the  interests  of 
the  plaintiffs  therein  that  said  cause  should  not  be  tried  at  said  Feb- 
ruary term,  but  should  be  continued  to  the  next  term  of  said  Court,  and 
the  said  James  H.  Hardy,  being  then  and  there  such  District  Judge,  and 
well  knowing  the  premises,  on  the  twenty-fifth  day  of  February,  eight- 
een hundred  and  sixty-two,  as  yet  of  said  February  term,  wilfully,  un- 
lawfiilly,  corruptly,  and  in  violation  of  his  official  duty,  and  for  the  pur- 
pose of  effecting  such  continuance,  and  favoring,  and  benefiting  the 
plaintiffs  in  said  action,  at  Mokelumne  Hill,  in  said  County  of  Calaveras, 
solicited  and  urged  one  William  L.  Dudley,  who  was  then  engaged  as 
Counsel  in  another  case  on  trial  before  said  Hardy,  to  consume  as  much 
time  as  possible  in  such  trial,  and  in  the  trial  of  other  cases  in  which 
said  Dudley  was  engaged  in  said  Court,  so  as  to  prevent  the  trial  of  said 
suit  of  E.  5f  ercier  and  another,  against  W.  C.  Denny  and  others,  at  said 
last  mentioned  term. 

ARTICLE  V. 

At  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  Judge  thereof, 
as  aforesaid,  between  J.  R.  Eobinson  and  others,  plaintiffs,  and  one  George 
Leger  and  another,  defendants,  and  the  said  James  H.  Hardy,  acting  as 
Biwm  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  corruptly,  con- 
tinue and  cause  to  be  continued,  the  said  case  to  the  next  term  of  said 
Court,  with  intent  to  hinder,  delay,  and  defraud,  the  plaintiffs  in  said 
suit. 
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AATIOLE   TI. 

That  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  heing  then  and  there  Judge,  as  aforesaid, 
between  one  E.  Mercier  and  another,  plaintiffs,  and  wT  C.  Denny  and 
others,  defendants,  and  that  on  the  fifteenth  day  of  said  August,  a  motion 
was  there  made  by  the  plaintiffs  in  said  case  to  change  the  place  of  trial 
of  said  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  Mouse  in  said  County  of  Calaveras,  where 
the  term  of  said  Court  was  being  held  by  the  said  .fames  H.  Hardy,  Dis- 
trict Judge,  as  aforesaid,  and  that  the  said  James  H.  Hardy,  then  and 
there,  wilfully,  unlawfully,  and  corruptly,  refused  to  decide,  and  abstained 
from  deciding,  the  said  motion. 

ARTICLE   VII. 

The  said  James  H.  Hardy,  District  Judge  of  said  Sixteenth  Judicial 
District,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two, 
of  his  said  Court,  held  in  and  for  the  said  County  of  Calaveras,  while 
presiding  as  such  Judge  in  a  certain  action  then  and  there  tried  before 
him  as  such  Judge,  wherein  one  W.  F.  McDermott  was  plaintiff,  and 
one  William  Higby  was  defendant,  did,  falsely,  wilfully,  unlawfully,  and 
corruptly,  find  wr  the  plaintiff,  and  against  the  defendant,  and  render 
judgment  for  the  plaintiff  upon  the  issues  raised  by  a  certain  answer  in 
abatement  filed  by  the  defendant  in  said  suit,  to  which  the  plaintiff  in 
said  suit  had  replied,  the  said  Hardy  then  and  there  well  knowing  said 
decision  and  findmg  to  be  unjust  and  unlawful. 

ARTICLE   VIII. 

On  or  about  the  first  day  of  July,  A.  D.  eighteen  hundred  and  sixty, 
a  certain  case^  wherein  W.  F.  McDermott  was  plaintiff,  and  S.  W.  Burke, 
et  al.,  were  defendants,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  said  County  of  Calaveras,  before  the 
said  James  H.  Hardy,  District  Judge,  in  which  case,  Joseph  P.  Vaughn 
had  been  appointed  Keceiver,  previous  thereto,  by  said  Hardy,  to  take 
charge  of,  and  have  the  care  and  custody  of,  certain  property  in  litiga- 
tion, in  said  case,  and  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
did,  at  the  Court  House  in  said  county,  on  or  about  the  day  last  aforesaid, 
wilfully,  unlawfully,  and  corruptly,  refuse  to  hear,  and  abstain  from  hear- 
ing, a  motion,  on  the  part  of  the  defendants  in  said  case,  to  remove  said 
Joseph  P.  Vaughn,  Keceiver,  as  aforesaid,  and  did,  then  and  there,  wil- 
fully, unlawfully,  and  corruptly,  continue  said  Joseph  P.  Vaughn,  such 
Receiver,  in  said  action,  to  the  great  prejudice  and  injury  of  the  rights 
of  the  defendants  in  said  action. 

ARTICLE  IX. 

At  the  May  term,  A.  D.  eighteen  hundred  and  sixty-one,  viz :  on  the 
thirty-first  of  May,  A.  D.  eighteen  hundred  and  sixty-one,  of  the  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County 
of  Calaveras,  held  at  Mokelumne  Hill,  in  said  county,  a  certain  suit, 
wherein  J.  R,  Eobinson  et  al.  were  plaintiffs,  and  George  Leger  et  al.  were 
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defendants,  came  on  before  the  said  James  H.  Hardy,  District  Judge,  as 
aforesaid,  for  trial,  and  the  said  James  H.  Hardy,  District  Judge,  as  afore- 
said, then  and  there,  wilfully,  corruptly,  and  with  intent  to  oppress  the 
plaintiffs  in  said  cause,  of  his  own  motion  and  without  any  objection  to 
such  evidence  on  the  part  of  the  defendants,  refused  to  admit,  and  ruled 
out,  certain  evidence  then  and  there  upon  said  trial  offered  by  the  plain- 
tiffs in  said  suit,  for  the  purpose  of  proving  that,  in  consequence  of  a  cer- 
tain injunction  theretofore  granted  by  the  said  James  H.  Hardy,  as  Dis- 
trict Judge,  said  plaintiffs  were  prevented  from  running  water  through 
a  certain  ditch  for  mining  purposes ;  and  the  said  James  H.  Hardy  after- 
wards, viz :  on  or  about  the  first  day  of  June,  A.  D.  eighteen  hundred 
and  sixty-one,  upon  the  settlement  of  a  statement  presented  before  him, 
the  said  Hardy,  as  such  District  Judge,  by  the  defendants,  for  the  pur- 
pose of  obtaining  a  new  trial  in  said  cause,  did,  at  the  County  of  Cala- 
veras, aforesaid,  falsely,  fraudulently,  corruptly,  and  for  the  purpose  of 
benefiting  the  defendants  in  said  suit,  insert,  in  said  statement,  language 
to  the  effect  that  such  evidence  had  been  offered  at  the  trial  by  the 
plaintiffs,  etc.;  that  the  admission  thereof  was  objected  to  by  the  defend- 
ants ;  that  the  Court  admitted  the  evidence ;  and  that  the  defendants 
then  and  there  excepted  to  such  last  mentioned  ruling  of  the  Court. 

ARTICLE  X. 

That,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of 
the  District  Court  of  the  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  and  on  the  seventeenth  day  of  said  month  of  Feb- 
ruary, eighteen  hundred  and  sixty-two,  at  Mokelumne  Hill,  in  said 
county,  the  said  James  H.  Hardy,  then  and  there  being  District  Judge,  as 
aforesaid,  and  acting  and  holding  said  term  in  such  capacity,  did,  unlaw- 
fully, wilfully,  corruptly,  and  for  the  purpose  of  injuring  the  defendants 
in  a  certain  cause,  then  and  there  pending  and  at  issue  before  him  in  said 
Court,  wherein  B.  Mercier  et  al.  were  plaintiffs,  and  W.  C.  Denny  et  al. 
were  defendants,  and,  in  violation  of  tne  rules  of  said  Court,  continue 
said  cause  from  the  said  seventeenth  day  of  February,  A.  D.  eighteen 
hundred  and  sixty-two,  to  the  twenty-seventh  day  of  February,  A.  D. 
eighteen  hundred  and  sixty-two. 

A&TIOLE  XI. 

The  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  divers  times, 
within  two  years  now  last  past,  to  the  great  scandal  and  detriment  of  the 
administration  of  justice,  has  frequently  appeared  upon  the  bench  and 
presided  in  Court,  in  his  said  District,  and  in  the  County  of  Calaveras, 
when  in  a  state  of  gross  intoxication ;  and  especially  did  preside  at  said 
County  of  Calaveras,  at  the  trial  of  said  case  of  McDermott  vs.  Higby,  at 
the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  said  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
Calaveras,  as  Judge  thereof,  when  so  drunk  as  to  be  scarcely  able  to  ar- 
ticulate. 

ABTIOLE   XII. 

The  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  the  February 
term,  A.  D.  eighteen  hundred  and  sixty-two,  of  said  District  Court,  in  and 
for  the  County  of  Calaveras,  held  by  him  at  Mokelumne  Hill,  aforesaid, 
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did)  wilfully,  unlawfully,  and  corruptly,  delay  the  business  of  said  Court, 
to  the  great  prejudice  and  injury  of  parties  litigant  in  said  Court  at  the 
term  aforesaid. 

ARTICLE   XIII. 

The  said  James  H.  Hardy,  for  two  years  now  last  past,  he  being  during 
the  whole  of  said  period  District  Judge  of  the  said  Sixteenth  Judicial 
District,  has  wilfully  neglected  to  perform  the  duties  of  said  oflSce  with 
reasonable  diligence,  thereby  causing  great  delays  in  the  transaction  of 
the  judicial  business  of  said  District,  and  causing  great  loss,  damage,  and 
inconvenience  to  suitors  before  the  District  Court  of  said  District, 
especially  at  the  August  term,  eighteen  hundred  and  sixty-one,  held  in 
and  for  said  Oounty  of  Calaveras. 

ABTIOLE   XIV. 

At  the  July  term  of  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, in  and  for  the  County  of  Marin,  the  said  James  H.  Hardy  did  pre- 
side over  and  hold  said  Court,  as  Judge.  Among  other  cases  then  pend- 
ing before  said  Court,  was  a  certain  prosecution  against  'one  David  S. 
Terry,  for  having  feloniously  killed  one  David  C.  Broderick,  in  a  duel 
between  them ;  that  in  said  case  the  said  David  S.  Terry  had  theretofore 
pleaded  Not  Guilty  to  the  indictment  found  against  him  for  such  offence  ; 
that  said  case  was  duly  set  for  trial  on  the  sixth  day  of  July,  A.  D. 
eighteen  hundred  and  sixty,  and  that  at  the  time  fixed  for  the  commence- 
ment of  the  trial  of  said  cause,  the  witnesses  for  the  prosecution  were  on 
their  way  from  San  Francisco,  where  they  all  resided,  to  the  county 
seat  of  Marin  County,  where  said  Court  was  held,  (the  distance  between 
the  two  places  being  about  fifteen  miles,)  and  the  said  James  H.  Hardy, 
acting  as  such  District  Judge,  then  and  there,  viz :  at  San  Rafael,  in  said 
County  of  Marin,  well  knowing  the  premises,  and  desiring  and  fraudu- 
lently intending  and  contriving  to  prevent  a  fair  trial  of  said  cause,  and 
the  due  and  proper  administration  of  justice  therein,  unlawfully,  cor- 
ruptly, and  wickedly,  before  said  witnesses  were  able  to  arrive  at  said 
Court,  ^hey  having  been  detained  by  a  calm  while  attempting  to  reach 
Marin  County  by  water,  as  the  said  James  H.  Hardy  then  and  there 
well  knew,)  did,  on  the  said  sixth  day  oV  July,  A.  D.  eighteen  hundred 
and  sixty,  aforesaid,  at  the  said  County  of  Marin,  cause  a  jury  to  bo 
empanelled  with  indecent  haste  in  said  cause,  before  the  hour  of  ten  a.  m. 
of  that  day,  and  then  and  there  forced  on  the  trial  of  said  cause,  and 
caused  the  same  to  be  submitted  to  the  jury  without  any  testimony  on 
the  part  of  the  prosecution,  and  in  the  absence  of  said  witnesses,  or 
any  of  them,  to  the  great  scandal  and  disgrace  of  the  administration  of 
the  law  in  the  State  of  California. 

ARTICLE  XV. 

The  said  James  H.  Hardy,  at  various  times  within  one  year  last  past, 
and  especially  at  the  times  and  places  hereinafter  mentioned,  while 
holding  the  office  of  District  Jucige,  as  aforesaid,  and  bound  by  his 
official  oath  to  support  the  Constitution  of  the  United  States,  has,  in 
violation  of  his  oath  of  office,  and  his  duty  and  obligations  as  a  Judge, 
publicly  used  seditious  and  treasonable  language  of  and  concerning  the 
Constitution  and  Government  of  the  United  States,  and  aided,  and 
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Abetted,  and  given  comfort  to,  the  enemies  of  said  Constitution  and 
Government,  as  follows,  viz : 

First.  On  or  about  the  twenty-fifth  day  of  June,  A.  D.  eighteen 
hundred  and  sixty-one,  at  the  Town  of  Jackson,  County  of  Amador, 
in  the  State  aforesaid,  he,  the  said  James  H.  Hardy,  then  being  Judge  of 
the  Sixteenth  Judicial  District,  as  aforesaid,  and  divers  States  of  the 
United  States  of  America,  and  divers  of  the  people  thereof,  being  then 
in  open  rebellion  against  the  Government,  Constitution,  and  laws,  there- 
of, and  then  seeking  to  subvert  the  same  by  force  of  arms,  and  then 
actually  in  arms  for  that  purpose,  the  said  James  H.  Hardy,  well  know- 
ing the  premises,  did,  then  and  there,  viz :  at  the  said  Town  of  Jackson, 
County  of  Amador,  in  violation  of  his  oflSicial  oath  and  duty  as  such  Dis- 
trict Judge,  openly  give  aid  and  comfort  to  the  enemy,  and  wilfully, 
treasonably,  and  corruptly,  aid  and  abet  their  treasonable  purposes  and 
practices,  by  openly  and  publicly  declaring,  in  the  presence  and  hearing 
of  divers  citizens  of  the  State  of  California,  and  giving  a  toast  in  sub- 
stance as  follows :  '^  Here  is  to  Jeff.  Davis,  (meaning  one  Jefferson  Davis, 
then  a  leader  of  said  rebels,  and  engaged  in  said  rebiellion,)  and  the 
Southern  Confederacy,"  (meaning  a  certain  pretended  "Government 
which  said  rebels  had  set  up  in  opposition  to  and  defiance  of  the  Con- 
stitution of  the  United  States.) 

Second.  On  the  same  day,  and  at  the  same  town  and  county,  at  a 
late  hour  of  the  night,  the  said  James  H.  Hardy,  District  Judge,  as 
aforesaid,  disturbed  the  public  peace  by  shouting  huzzas  for  said  Davis. 

Third.  On  the  twenty-sixth  day  of  June,  A.  D.  eighteen  hundred  and 
sixty-one,  at  or  near  the  Town  of  Angel,  in  the  County  of  Calaveras,  the 
said  James  H.  Hardy,  then  Judge,  as  aforesaid,  in  violation  of  his  official 
oath  and  duty  aforesaid,  seeing  the  American  flag  waving  from  a  flag- 
staff, declared,  in  the  presence  and  hearing  of  divers  good  citizens  of  the 
State  of  California,  referring  to  said  flag,  substantially  as  follows:  "That 
is  an  old  woman's  rag,  and  ou^ht  to  be  torn  down.'' 

Fourth.  That  on  or  about  the  twentieth  day  of  Auffust,  eighteen  hun- 
dred and  sixty-one,  the  said  James  H.  Hardy,  then  District  Judge,  as 
aforesaid,  at  said  Mokelumne  Hill,  in  a  public  bar  room,  offered  substan- 
tially the  following  toast :  "  Here  is  to  the  stars  and  stripes ;  as  to  the 
Constitution,  there  is  none— the  Constitution  is  gone  to  hell." 

Fifth.  On  the  first  day  of  March,  A.  D.  eighteen  hundred  and  sixty- 
two,  at  said  Mokelumne  Hill,  and  immediately  after  the  adjournment  of 
the  February  term  of  the  District  Court  of  the  Sixteenth  Judicial  Dis- 
trict, in  and  for  said  County  of  Calaveras,  the  said  James  H.  Hardy, 
then  District  Judge,  as  aforesaid,  used  substantially  the  following  lan- 
guage, in  presence  of  divers  citizens  of  said  county :  "  My  Court  has  ad- 
journed, and  I  am  now  off  the  bench;  my  mother  was  born  in  the  South, 
and  I  am  a  rebel,  and  I  don't  care  a  damn  who  knows  it." 

Sixth.  That  at  the  City  and  in  the  County  of  Sacramento,  on  or  about 
the  second  day  of  April,  A.  D.  eighteen  hundred  and  sixty-one,  the  said 
James  H.  Hardy,  being  then  such  District  Judge,  as  aforesaid,  in  violation 
of  his  said  official  oath  and  duty,  offered,  in  a  public  bar  room,  substan- 
tially the  following  toast :.  "  Gentlemen,  I  will  give  you  the  perpetuation 
of  a  Southern  Confederacy  and  the  sovereignty  of  Jeff.  Davis ;  and  may 
his  name  be  perpetuated  in  the  same  light  they  hold  the  immortal  Wash- 
ington." 

Seventh.  That  on  or  about  the  twenty-sixth  of  June,  eighteen  hun- 
dred and  sixty-one,  the  said  James  H.  Hardy,  then  being  District  Judge, 
as  aforesaid,  at  Chile  Gulch,  in  Calaveras  County,  in  further  violation  of 
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his  official  oath  and  duty,  drank  to  the  health  of  said  JefP.  Davis  and  said 
Southern  Confederacy. 

Eighth.  That  on  or  about  the  first  day  of  September,  A.  D.  eighteen 
hundred  and  sixty-one,  the  said  James  H.  Hardy,  at  Mokelumne  Hill, 
in  said  County  of  Calaveras,  being  then  and  there  District  Judge  of  said 
Sixteenth  Judicial  District,  as  aforesaid,  did,  in  violation  of  his  said  oath 
of  office  and  duty  as  aforesaid,  publicly  declare.  In  the  presence  and 
hearing  of  divers  good  citizens  of  this  State,  and  say,  in  substance,  as 
follows :  That  he  was  a  Secessionist,  and  that  if  a  foreigner  should  come 
before  him,  holding  the  same  sentiments  that  he,  the  said  Hardy,  enter- 
tained, as  a  man,  towards  the  Constitution  and  Crovemment  of  the  United 
States,  and  applied  for  citizenship,  he,  the  said  Hardy,  as  a  Judge,  would 
not  admit  him  to  citizenship. 

And  the  Assembly,  by  protestation,  saving  to  themselves  the  liberty 
of  exhibiting  at  any  time  hereafter,  any  further  Articles,  or  other  accusa- 
tion, or  impeachment,  against  the  said  James  H.  Hardy,  and  of  replying 
to  his  answers  which  he  shall  make  unto  the  Articles  herein  preferrea 
against  him,  and  of  offering  proof  to  the  same,  and  every  part  thereof, 
and  to  all  and  every  other  Article,  accusation,  or  impeachment,  which  shall 
be  exhibited  by  them,  as  the  case  shall  require,  demand  the  said  James 
H.  Hardy  may  be  put  to  answer  the  misdemeanors  in  office  herein 
charged  against  him,  and  that  such  proceedings,  examinations,  trials, 
and  judgments,  may  be  thereupon  had  as  may  be  according  to  law  and 
justice. 


SUPPLEMENTAL  ARTICLES  OF  IBfPEAOHMENT. 

The  Assembly  of  the  State  of  California,  in  the  name  of  themselves, 
and  of  all  the  reople  of  the  State  of  California,  do  hereby  present  ad- 
ditional and  supplemental  Articles  of  Iny)eachment  against  James  H. 
Hardy,  District  Judge  of  the  Sixteenth  Judicial  District  of  said  State, 
for  High  Misdemeanors  and  Wilful  and  Corrupt  Misconduct  in  his  said 
office,  and  wilful  neglect  of  the  duties  thereof,  and  exhibit  against  the 
said  James  H.  Hardy,  District  Judge,  as  aforesaid,  the  following  ad- 
ditional and  supplemental  Articles  of  Impeachment : 

ARTICLE   XVI. 

On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifty-nine,  a 
certain  case,  wherein  The  reople  of  the  State  of  California  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  were  plaintiffs,  and  one  Hill 
Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras,  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge,  at  which  time,  in  the 
Court  House,  in  the  County  of  Calaveras,  said  cause  came  up  for  hearing 
and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  after  the 
hearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge,  at  the 
county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen  hun- 
dred and  fifty-nine,  did,  unlawfully,  wilfully,  corruptly,  and  fraudulently, 
render  judgment  in  favor  of  said  Hill  Squires,  the  defendant  in  said 
cause,  for  the  unlawful  and  corrupt  purpose  of  securing  his  nomination 
and  election  to  the  office  of  District  Judge  of  the  Sixteenth  Judicial  Dis- 
trict of  said  State,  at  tho  general  election,  A.  D.  eighteen  hundred  and 
fifly-nine. 
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AETIOLB  XVn. 

At  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  the  Judge  thereof, 
as  aforesaid,  between  J.  E.  Kobinson  and  others,  plaintiffs,  and  one 
George  Leger  and  another,  defendants,  and,  the  said  James  H.  Hardy, 
acting  as  such  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  cor- 
ruptly, continue,  and  cause  to  be  continued,  the  said  case  to  the  next 
term  of  said  Court,  then  and  there  well  knowing  that  there  was  no  legal 
or  sufficient  cause  for  such  continuance,  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiffs,  and  out  of  favor  and  partiality  to  the  defendants 
in  said  suit. 

AETIOLB  XVIII. 

That,  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the  County 
of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said  Court,  the 
said  James  H.  Hardy  being  then  and  there  Judge,  as  aforesaid,  between 
one  B.  Mercier  and  another,  plaintiffs,  and  W.  C.  Denny  and  others, 
defendants;  and  that  on  the  nfteenth  day  of  said  August  a  motion  was 
there  made  by  the  plaintiffs  in  said  action  to  change  the  place  of  trial  of 
said  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  House,  in  said  County  of  Calaveras,  where 
the  term  of  said  Court  was  being  held  by  the  said  James  H.  Hardy, 
District  Judge,  as  aforesaid,  and  that  the  said  James  H.  Hardy,  then  and 
there,  wilfully,  unlawfully,  and  corruptly,  refused  to  decide,  and  ab- 
stained from  deciding,  the  said  motion,  for  the  unlawful  and  corinipt  pur- 
pose of  influencing  and  securing  the  votes  of  certain  naturalized  citizens 
residing  in  Calaveras  County,  and  certain  voters  therein  residing,  at  the 
then  next  ensuing  general  election  to  be  held  in  this  State,  to  the  sup- 
port of  the  candidates  of  a  certain  political  party  commonly  known  as 
the  Breckinridge  party,  of  which  party  the  said  James  H.  Hardy  was 
then  and  there  a  memoer. 

ARTICLE   XIX. 

The  said  James  H.  Hardy,  District  Judge  of  said  Sixteenth  Judicial 
District,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two, 
of  his  said  Court,  held  in  and  for  the  said  County  of  Calaveras,  while 
presiding  as  such  Judge  in  a  certain  action  then  and  there  tried  before 
nim,  as  such  Judge,  wherein  one  W.  F.  McDermott  was  plaintiff,  and 
one  William  Higby  was  defendant,  did,  falsely,  wilfully,  unlawfully,  and 
corruptly,  find  for  the  plaintiff,  and  against  the  defendant,  and  render 
judgment  for  the  plaintiff  upon  the  issues  raised  by  a  certain  answer  in 
abatement  filed  by  the  defendant  in  said  suit,  to  which  the  plaintiff  in 
said  suit  had  replied,  the  said  Hardy  then  and  there  well  knowing  said 
decision  and  finding  to  be  unjust  and  unlawful,  which  said  judgment  was 
60  rendered  and  decision  made  for  the  unlawful  and  corrupt  purpose  of 
bringing  said  cause  to  trial  upon  complaint,  answer,  and  replication,  on 
the  merits  thereof,  thereby  to  consume  and  occupy  the  time  of  said 
Court,  so  as  to  prevent  the  trial  of  a  certain  other  suit  then  at  issue  and 
before  said  Court  and  on  the  calendar  thereof  for  trial,  wherein  E.  Mer- 
der  et  al.  were  plaintiffs,  and  W.  C.  Denny  et  al.  were  defendants,  it 
being  then  and  there  important  for  the  interests  of  said  E.  Mercier  et  al., 


22 

plaintiffs,  as  aforesaid,  that  they  should  have  a  continuance  of  said  canse 
until  the  then  next  term  of  said  Court,  and  they  having  no  sufficient  or 
legal  ground  for  such  continuance — all  of  which  he,  the  said  James  H. 
Hardy,  then  and  there  well  knew,  and  all  of  which  the  said  James  H. 
Hardy,  then  and  there  acting  as  such  District  Judge,  as  aforesaid,  un- 
lawfully and  corruptly  did,  out  of  favor  and  partiality  to  the  plaintiffs  in 
said  last  mentioned  cause. 

•     ARTICLE   XX. 

The  said  James  H.  Hardy,  at  the  August  term  of  the  District  Court 
of  the  said  Sixteenth  Judicial  District,  held  in  and  for  the  Countv  of 
Calaveras,  aforesaid,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-one,  he  being  District  Judge  of  said  District,  and  presiding  at 
the  said  term,  did,  wilfully,  corruptly,  and  in  gross  violation  of  his  duty  as 
said  Judge,  neglect  and  omit  to  perform  his  duties  of  said  office,  and 
cause  great  delays  in  the  business  of  said  Court,  then  and  there  pendinff 
therein,  and  great  cost,  trouble,  and  inconvenience  to  suitors  then  and 
there  before  said  Court,  and  great  detriment  to  the  public  welfare,  by 
abandoning  his  said  official  duties  on  the  thirtieth  day  of  August,  A.  D. 
eighteen  hundred  and  sixty-one,  and  going  to  divers  places  in  said  Cala- 
veras County,  for  the  purpose  of  making  political  speeches,  and  failing 
and  neglecting  to  appear  in,  or  to  hold  said  Court,  during  the  remainder 
of  said  term,  there  oeing  several  suits  set  and  ready  for  trial  on  that 
day,  and  the  succeeding  day  of  said  term,  and  a  jury  being  then  and 
there  in  attendance,  whereby  said  suits  were  necessarily  continued  until 
the  next  term  of  said  Court. 

ARTICLE   XXI. 

That,  unmindful  of  the  solemn  duties  of  his  office,  and  contrary  to  the 
same  obligations  by  which  he  stood  bound  to  discharge  them  faithfully 
and  impartially,  and  without  respect  to  persons,  and  in  utter  contempt 
of  his  judicial  character  as  District  Judge  of  the  Sixteenth  Judicial  Dis- 
trict, as  aforesaid,  he,  the  said  James  H.  Hardy,  while  District  Judge, 
aforesaid,  at  a  term  of  the  District  Court,  held  in  and  for  said  Calaveras 
County,  in  the  month  of  May,  A.  D.  eighteen  hundred  and  fifty-nine, 
and  at  other  times,  as  hereinafter  set  forth,  was  guilty  of  unlawful  and 
wilful  misconduct,  in  his  said  office  committed,  as  follows,  to  wit : 

First.  The  said  James  H.  Hardy,  at  the  term  of  said  Court  last  above 
mentioned,  to  wit :  in  said  County  of  Calaveras,  on  or  about  the  four- 
teenth day  of  May,  A.  D.  eighteen  hundred  and  fifty-nine,  did,  as  such 
Judge,  as  aforesaid,  scandalously  exhibit  an  indecent  solicitude  for  the 
interests  of  the  defendants  in  the  suit  of  Poster  t;«.  Fritz  et  al.,  mentioned 
in  the  first  Article  of  this  Impeachment,  unbecoming  and  highly  disgrace- 
ful to  the  character  of  a  Judge,  as  it  was  subversive  of  justice. 

Second.  The  said  James  H.  Hardy,  at  the  term  of  said  Court,  and  on 
the  day  and  year  aforesaid,  in  said  County  of  Calaveras,  did,  indecently 
and  scandalously,  and  of  his  own  motion,  advise  one  S.  W.  Brockway, 
then  and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  defendant 
in  said  last  mentioned  suit,  to  file  a  statement  for  a  new  trial  in  said 
cause,  (judgment  having  previously,  at  said  term,  been  rendered  against 
the  defendants  therein,)  and  did  then  and  there,  prior  to  the  filing  of  such 
statement,  and  in  advance  of  the  hearing  of  said  motion,  promise  said 
Brockway  that  he  would  grant  a  new  trial  in  said  cause. 

Third.  That  subsequently,  at  the  term  of  said  Court,  held  in  and  for 
said  County  of  Calaveras,  in  the  month  of  November,  A.  D.  eighteen 
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hundred  and  fifty-nine,  the  said  James  H.  Hardy,  District  Judge,  as 
aforesaid,  a  motion  for  a  new  trial  having  been  made  and  a  statement 
filed  in  said  last  mentioned  eaase,  did,  scandalously  and  indecently,  confi- 
dentially, privately,  and  aside,  advise  and  direct  one  Allan*  P.  Dudley, 
then  and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  the  plaintiff 
in  said  cause,  not  to  file  a  brief  on  said,  motion  for  a  new  trial,  and  that 
he  was  going  to  decide  said  motion  in  his  (the  said  Dudley 's)  favor,  in 
conseqaence  of  which,  said  Dudley  omitted  to  file  said  brief  and  to  argue 
said  motion,  and  did,  then  and  there,  at  said  term  of  said  Court,  decide 
said  motion  for  a  new  trial  in  favor  of  the  defendants  in  said  cause,  and 
against  said  Dudley,  granting,  by  his  said  decision,  a  new  trial  in  said 
cause  ;  all  of  which  the  said  Hardy,  then  and  there,  did,  wilfully  and  un- 
lawfully, and  with  the  intent  to  deceive  and  mislead  the  said  A.  P.  Dud- 
ley, Counsel,  as  aforesaid. 

Fourth.  That  the  said  James  H.  Hardy,  while  District  Judge,  as 
aforesaid,  has  indecently  and  scandalously,  and  with  corrupt  intent,  here- 
tofore, to  wit :  in  said  Calaveras  County,  on  or  about  the  fourteenth  dav 
of  May,  A.  D.  eighteen  hundred  and  fifty-nine,  and  at  other  times,  while 
such  District  Judge,  told  and  advised  the  said  A.  P.  Dudley,  and  the  said 
S.  W.  Brockway,  and  one  William  L.  Dudley,  practising  Attorneys  before 
said  Court,  that  whenever  he  had  any  discretion  to  use,  as  such  Judge,  he 
should  use  such  discretion  for  his  friends. 

Fifth.  That,  at  the  February  term  of  said  Court,  held  in  and  for  the 
Countv  of  Calaveras,  aforesaid,  A.  D.  eighteen  hundred  and  sixty-two, 
the  said  James  H.  Hardy,  being  then  and  there  District  Judge  of  said 
District,  and  presiding  at  said  term  of  said  Court,  did,  indecently  and 
scandalously,  and  out  of  wilful  and  unlawful  favoritism  and  partiality  for 
the  plaintiffs  in  a  certain  cause  then  and  there  pending  in  said  Court, 
wherein  one  E.  Mercier  and  another  were  plaintiffs,  and  one  W.  C. 
Denny  and  others  were  defendants,  unlawfully  urge  and  solicit  one  Wil- 
liam L.  Dudley,  then  and  there  a  practising  Attorney  in  said  Court,  and 
enraged  as  Cotinsel  in  other  causes  then  and  there  pending,  to  expend 
and  consume  as  much  time  as  possible  in  the  trial  of  such  causes,  in 
order,  unlawfully,  wrongfully,  and  fraudulently,  to  effect  the  continuance 
of  said  cause,  E.  Mercier  et  al.,  vs.  W.  C.  Denny  et  al.,  until  the  then  next 
term  of  said  Court,  it  being  important  to  the  interests  of  the  said  E. 
Mercier  et  al.,  plaintiffs  in  said  cause,  that  the  same  should  be  continued 
until  the  said  next  term  of  said  Court,  and  thev  having  no  sufiicient  or 
legal  ground  for  such  continuance ;  all  which  the  «aid  James  H.  Hardy 
then  and  there  well  knew,  and  all  of  which  he  then  and  there  did,  for  the 
unlawful  and  corrupt  purpose  of  subserving  the  private  interests  of  said 
B.  Mercier  et  al.,  to  the  great  wrong  and  injury  of  the  public  welfare, 
and  to  the  great  oppression  of  the  defendants  in  said  cause }  all  of  which 
is  to  the  great  scandal  and  disgrace  of  the  dignity  and  purity  of  said 
office,  of  great  detriment  to  the  public  good,  and  of  corrupt  and  evil 
example. 

ARTICLE   XXII. 

The  said  James  H.  Hardy,  in  entire  disregard  of  his  duty  as  such 
Judge,  as  aforesaid,  and  in  violation  of  public  decency,  order,  and  good 
morals,  has,  during  two  years  now  last  past,  and  while  holding  said 
office,  been  in  the  frequent  and  common  habit,  while  holding  the  terms 
of  the  District  Court  of  the  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  and  in  and  for  the  County  of  Amador,  of  becoming 
grossly  intoxicated,  and  exhibiting  himself  to  the  public,  as  well  by  day 
as  by  night,  in  a  state  of  gross  drunkenness. 
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8ENAT0B  POBT£R  SWORN  IN. 

Senator  Kutz. — I  would  announce  that  Senator  Porter  has  arrived,  and 
move  that  the  oath  be  administered  to  him. 

The  Presiding  Officer  administered  the  oath  to  Senator  Porter. 

A  FORMALITY   WAIVED. 

Senator  De  Long. — I  would  like  to  have  the  Secretary  enter  upon  the 
record,  that  the  Eespondent  waives  all  informality  in  the  service  of  the 
Articles  of  Impeachment. 

The  Attorney-  General. — The  appearance  of  the  Eespondent  here  is  suffi- 
cient to  constitute  a  waiver  of  any  formality  of  that  kind. 

Judge  Hardy. — Mr.  President :. Since  this  question  has  been  raised — ^if 
there  is  any  question  about  it — I  desire  to  state  to  the  Senate,  that  I 
appear  here  in  person,  and  waive  every  possible  formality  which  may 
arise  in  this  case.  I  desire  to  appear  here,  and  investigate  this  case  to 
the  farthest  limit,  without  taking  advantage  of  any  technical  rules  or 
terms  which  are  not  strictly  calculated  to  insure  my  rights. 

Mr.  Williams. — If  there  is  any  question  as  to  the  Eespondent  having 
waived  any  technical  rule  in  regard  to  this  particular  matter — if  any 
member  of  the  Court  is  desirous  to  have  anv  further  waiver  than  has 
already  been  made,  and  have  it  placed  upon  the  records  of  the  Court — 
he  may  draw  it  up,  and  we  will  sign  it,  and  ourselves  ask  to  have  it 
placed  upon  the  minutes. 

CONOERNINQ   COUNSEL  FOR  THE  PROSECUTION. 

Senator  Quint, — I  desire  to  ask  a  question  of  the  President  and  the 
members  of  the  Court.  There  have  been,  as  I  understand,  three  Coun- 
sel, assigned  by  the  Managers,  to  appear  on  the  part  of  the  Prosecution, 
and  conduct  this  case  upon  that  side  in  the  Senate.  Now,  I  have  ex- 
amined the  law,  and  I  cannot  see  any  authority  whatever  for  the  ap- 
pointment of  the  three  Counsel,  who  have  been  selected  by  the  Commit- 
tee from  the  Assembly,  to  conduct  the  prosecution  of  this  case  before 
this  Senate.  As  I  understand  it,  we  have  elected  an  Attorney-General 
for  the  purpose  of  appearing  and  prosecuting  all  cases  of  this  nature — 
all  cases  of  this  character.  And  under  the  existing  condition  of  our 
Treasury,  I  think  that  it  is  necessary  for  this  body — as  it  should  have 
been  considered  by  the  Assembly  itself — to  examine  and  consider  care- 
fully the  condition  of  that  Treasury  before  a  great  and  needless  expense 
of  this  kind  is  incurred.  Now,  there  can  be  no  Counsel  engaged  here, 
or  employed  for  the  prosecution  of  this  case,  without  involving  great 
cost  and  expense  to  the  State.  And  I  rise  at  this  time,  for  the  purpose, 
if  possible,  of  curtailing  as  much  as  may  be  the  expenses  which  may  be 
incurred  in  the  investigation  and  trial  of  this  case.  I  merely  make  these 
suggestions  now,  for  the  purpose  of  drawing  out  and  hearing  from  other 
Senators  their  views  upon  this  question.  1  think  that  this  employment 
of  outside  Counsel — so  many  of  them — is  involving  the  State  in  an  ex- 
pense which  is  entirely  unnecessary  and  uncalled  for. 

Manager  McCvUough. — Mr.  President:  The  Assembly  have  appointed 
five  gentlemen  to  act  as  Managers  of  this  Impeachment  trial.  The  reso- 
lution appointing  these  gentlemen  as  Managers  expressly  gives  them  the 
power,  if  they  see  fit,  to  retain  Counsel  in  addition  to  the  Attorney-Gen- 
eral.   Acting  under  that  resolution,  they  have  seen  fit  to  retain  other 


25 

CSoiiDBel.  I  do  not  know  whether  this  Court  will  go  behind  the  resolu- 
tion of  the  Assembly  itself,  which  is  the  prosecuting  body,  to  ascertain 
or  inquire  of  the  Managers  whether  they  have  exercised  that  power 
rightly.  As  to  the  pay  of  Counsel,  that  will  be  another  subject,  for  the 
consideration  of  the  Legislature  hereafter,  I  apprehend. 

The  Fresiding  Officer. — The  Kule  of  the  Senate  allows  both  parties  to 
appear  here  by  Counsel.  I  suppose  that  this  right  exists,  unquestiona- 
bly, without  the  Senate  adopting  any  rule  on  the  subject  at  all. 

Senator  MerrUt. — ^I  should  like  to  have  this  matter  thoroughly  under- 
stood before  we  proceed,  because  we  may  be  called  upon  to  make  an  ap- 
propriation, to  pay  these  Attorneys,  before  the  trial  is  closed.  I  do  not 
rise  to  state  that  I  have  any  objeotion  to  their  being  employed ;  but  I 
wish  to  understand  perfectly  their  position  before  we  proceed  with  the 
case.  I  would  like  to  know  if  the  Assembly  have  authorized  the  Man- 
agers to  employ  as  many  Counsel  as  they  please.  I  know  that,  under 
some  circumstances,  it  would  be  altogether  proper,  and  perhaps  neces- 
sary, to  go  outside  and  employ  Counsel  to  aid  in  the  conduct  of  the 
prosecution  of  such  a  case  as  this.  From  my  acquaintance  with  the  abil- 
ity of  the  Managers  in  this  case,  I  know  that  there  is  no  absolute  neces- 
sity for  such  a  proceeding  here.  We  are  sure  to  bo  called  upon  to  pay 
these  gentlemen  hereafter,  and  I  do  not  wish  then  to  treat  them  with 
any  illiberality,  any  more  than  I  would  desire  to  treat  them  with  any 
discoiirtesy  now.  I  trust  that  they  will  understand  my  objection,  and 
my  motive  for  speaking  as  I  do. 

The  Preeiding  Officer. — I  would  suggest  to  the  members  of  this  body 
that  this  is  a  question  which  pertains  to  the  privileges  of  the  other 
branch  of  the  Legislature  entirely. 

Manager  McOvUough. — So  far  as  the  Assembly  is  concerned,  the  Man- 
agers have  settled  this  matter  for  that  body.  They  have  selected  the 
Oounsel  who  are  now  of  record  in  this  case ;  and  if  this  body  does  not 
intend  to  go  behind  the  resolution  of  the  Assembly,  we  think  we  have 
settled  the  matter  absolutely.  And  we  announce  that  we  are  ready  and 
willing  and  prepared  to  proceed  with  the  trial  of  this  case  now. 

Senator  Quint. — ^I  suppose  that  this  body,  sitting  as  a  Court,  has  most 
unquestionably  the  right,  under  the  law,  to  determine  what  Counsel 
and  what  number  of  Counsel  shall  appear  and  prosecute  in  a  caseof  this 
nature.  We  are  sitting  as  a  Court,  and,  as  a  Court,  we  ought  to  have 
the  right,  most  unquestionably,  as  it  appears  to  me,  to  determine  whether 
more  than  the  legally  elected  and  legally  constituted  Prosecuting  Attor- 
ney shall  appear  here,  or  whether  others,  outside  Counsel,  shall  be  re- 
tained, at  a  great  cost  and  expense  to  the  State,  to  appear  and  engage 
in  the  conduct  of  the  Prosecution  also.  It  is  merely  for  the  purpose,  Sir, 
of  saving  to  the  State  the  cost  and  expense  which  will  attend  upon  the 
prosecution  of  this  case,  by  and  through  this  employing  of  outside 
Counsel,  that  I  raise  this  question  at  this  time.  It  is  not  because  I  have 
any  objection  whatsoever  to  the  particular  Counsel  who  have  been  named 
by  the  Managers. 

For  the  purpose  of  investigating  this  matter,  I  would  move  that  a 
Committee  of  three  be  appointed  from  this  body,  to  report  to  the  Sen- 
ate, on  to-morrow  morning,  as  to  the  necessity  or  occasion  that  exists 
for  the  Prosecution  being  represented  here  by  employed  or  hired  Coun- 
sel ;  and  also  to  report  upon  the  cost  or  expense  of  these  Counsel,  if  it 
is  deemed  proper  to  employ  them.  If  that  Committee  should  report  ad- 
versely to  the  necessity  of  having  outside  Counsel  hired  to  act  in  con- 
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nection  with  the  Attorney-General,  I,  for  one,  should  be  for  sustaining 
the  report  of  that  Committee. 

Senator  De  Long, — I  do  not  see  how  we  can  get  along  in  that  way.  I 
think  the  other  House  has  a  right  to  employ  as  many  Counsel  as  they 
please,  in  the  trial  of  this  case.  We  cannot  determine  how  many  they 
shall  employ,  or  anything  of  the  kind. 

Senator  Parks. — I  do  not  believe  in  the  propriety  of  this  motion.  This 
appears  to  me  to  be  a  matter  entirely  with  the  other  House ;  and  if  a 
question  of  this  kind  is  to  come  up  at  all,  it  should  be  raised  in  the  As- 
sembly. The  House  have  a  right  to  direct  the  Committee  as  to  what 
they  shall  do  in  regard  to  this  matter ;  and  the  Assembly  has  undoubt- 
edly the  right  to  make  the  Committee  reconsider  any  action  to  which 
they  may  object.  But  for  tJUs  body  to  inquire  into  a  matter  of  this  kind, 
seems  to  me  altogether  out  of  place  and  character.  I  do  not  think  that 
we  have  any  right  to  do  any  such  thing. 

Senator  De  Long. — I  am  informed  that  the  Assembly  have  just  passed 
a  resolution  inquiring  into  this  matter,  and  calling  upon  the  Committee 
to  report  concerning  it. 

Senator  Parks. — I  supposed  that  that  would  be  the  proper  course  to 
pursue,  and  I  hope  that  the  Senator  from  Tuolumne  will  withdraw  his 
motion. 

The  Presiding  Officer. — ^No  motion  was  made— only  a  suggestion. 

Senator  Quint.— L  suppose  that  this  body,  sitting  as  a  Court,  has  un- 
questionably the  right  to  determine  the  rules  which  shall  govern  in  the 
trial  of  this  case.  We  have  a  right  to  determine  whether  we  will  hear 
one,  two,  or  more  Counsel.  There  is  no  arbitrary  rule — there  is  no  rule 
fixing,  by  statute,  a  limit  to  our  authority  in  that  respect.  We  have  the 
right  to  establish,  by  rule,  what  shall  govern  us  in  the  trial  of  this  case. 
I  say  there  is  no  law  that  I  have  yet  been  able  to  find — and  if  there  is, 
I  should  like  to  be  furnished  with  that  law — which  authorizes  or  empow- 
ers the  Managers  on  the  part  of  the  Assembly  to  employ  outside  Coun- 
sel in  a  case  like  this ;  especially  when  we  have  Counsel  elected  for  that 
very  identical  purpose.  It  seems  to  me  that  the  employment  of  these 
Counsel  would  oe  practising  economy  in  rather  a  wrong  direction. 

Senator  Merrttt.-^o  far  as  our  power  would  go,  it  extends  to  saying 
who  shall  appear.  But  it  seems  that  the  Assembly  have  authorized 
their  Managers  to  retain,  if  they  see  fit,  Counsel  in  this  case.  The  Man- 
agers come  here  provided  with  assistants,  in  the  shape  of  a  number  of 
reputable  gentlemen,  honest  men,  and  good  lawyers.  I  do  not  know 
how  we  can  object  to  them.  As  to  the  matter  of  economy  in  expense, 
so  far  as  these  Counsel  are  concerned,  that  is  not  a  matter  which  is 
exactly  fit  to  be  discussed  now,  unless  they  desire  it.  We  may  discuss 
that  matter  when  the  question  of  their  pay  comes  up.  If  they  feel 
disposed  to  take  their  places  here  as  Counsel  in  the  prosecution  of  this 
case,  and  take  their  chances  as  to  the  amount  of  pay  which  will  be  fixed 
for  them  hereafter,  why,  that  is  their  lookout,  and  not  ours. 

The  Presiding  Officer. — What  is  the  proposition  on  the  part  of  the 
Managers,  as  to  the  opening  of  the  case  r 

Manager  McOuUough. — On  behalf  of  the  Managers,  Mr.  William  Higby 
will  open  the  case. 

The  Presiding  Offi^r. — The  Court  is  in  readiness  to  listen  to  the  open- 
ing of  the  Counsel  on  behalf  of  the  Prosecution. 
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OPENING     FOE     THE     PEOSBCUTION. 


Mr,  Highy  said : 

Mr.  President : — ^The  highest  Legislative  capacity  of  the  State  is  now 
constituting  a  judicial  triDunal  of  a  peculiar  character,  and  one  that  is 
veiy  seldom  called  into  exercise.  It  is  a  body  supreme  in  its  action, 
whose  jurisdiction  is  original,  and  from  whose  judgment  there  is  no 
appeal.  It  is  also  peculiar  in  its  power;  in  that,  while  its  powers  are 
great  in  giving  ample  protection  to  the  State,  and  to  the  people  of  the 
State,  it  has  no  power  over  human  life,  over  the  liberty  of  the  person,  or 
over  his  property.  Its  peculiar  province  and  power  is,  that  where  men 
are  elevated  to  official  position,  and  abuse  that  trust  which  is  reposed  in 
them,  and  become  burdensome  and  oppressive  to  the  people,  it  has  the 
power  to  take  that  authority  away. 

It  is  peculiar,  again,  in  that,  while  it  is  in  character  partially  criminal, 
unlike  other  judicial  bodies,  where  offences  must  come  singly  and  be 
tried  singly,  before  those  bodies,  here  offences  for  years  may  be  accumu- 
lated in  one  prosecution.  , 

The  provision  is  wise,  from  one  fact  which  I  have  just  stated;  that 
although  so  powerful  in  its  effects,  it  is  yet  so  harmless  upon  the 
person. 

The  co-ordinate  branch  of  this  body,  in  their  Legislative  capacity, 
have  found  Articles  of  Impeachment  against  James  H.  Hardy,  the  Dis- 
trict Judge  of  the  Sixteenth  Judicial  IMstrict  of  this  State ;  and  have 
preferred  those  Articles,  under  the  Constitution  and  the  laws  control- 
ling them  in  their  action,  to  this  body,  sitting  as  a  judicial  body,  to  try 
James  H.  Hardy  upon  these  Articles  of  Impeachment. 

It  becomes  our  province,  on  the  part  of  the  People  and  of  the  Assem- 
bly, before  commencing  to  take  the  evidence  in  this  case,  to  give  a  sim- 
ple, unadorned,  brief  statement,  of  the  testimony  that  we  expect  to  in- 
troduce. 

It  is  true,  Mr.  President,  that  these  Articles,  in  a  great  measure,  already 
map  out  the  evidence  that  will  be  introduced.  Yet  much  of  the  detail, 
that  necessarily  could  not  enter  into  the  Articles,  will  be  given  in  the 
statement,  in  order  that  it  may  be  more  fully  and  completely  understood 
in  advance  by  this  judicial  body,  as  the  evidence  shall  come  from  time 
to  time  from  the  witnesses. 

It  will  be  found,  upon  an  examination  of  the  statutes  of  the  session  of 
the  Legislature  of  eighteen  hundred  and  fifty-nine,  that  the  Fifth  Ju- 
dicial District  of  the  State  of  California  was  at  that  session  divided ; 
that  the  Counties  of  Amador  and  Calaveras  were  taken  from  that  Dis- 
trict, and  were  constituted  into  the  Sixteenth  Judicial  District;  that 
early  in  the  year — and  I  think  as  early  as  February — if  not,  certainly  as 
early  as  May — an  appointment  was  made  to  fill  the  office  of  Judge  for 
that  District,  and  James  H.  Hardy  became  the  incumbent,  by  appoint- 
ment of  the  Executive  of  the  State. 

It  will  be  found,  upon  an  examination  of  the  records,  that  previous  to 
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the  first  of  June,  eighteen  hundred  and  fifty-nine,  one  term  of  the  Court 
was  held  in  the  Sixteenth  Judicial  District,  in  the  County  of  Calaveras ; 
if  there  were  not  two  terms  held  previous  to  the  first  of  June  of  that 
year. 

The  charges  that  are  preferred  in  these  Articles,  the  offences  that  are 
charged  to  have  heen  committed,  seem  to  have  commenced  nearly  or 
quite  coeval  with  the  commencement  of  the  judicial  career  of  Judge 
James  H.  Hardy,  in  that  District. 

The  first  Article  speaks  of  a  case  wherein  one  Gerrish  Foster  was 
plaintiff,  and  Fritz  and  others  were  defendants ;  and  among  the  defend- 
ants, Cameron  and  Lightner  were  named  in  the  suit.  I  speak  of  these 
other  names,  in  order  that  the  members  of  this  judicial  body  may  un- 
derstand and  keep  the  connection,  as  I  shall  indicate  the  evidence  that 
will  be  introduced. 

This  case  was  tried  in  the  May  term,  about  the  middle  of  the  month, 
in  eighteen  hundred  and  fifty-nine.  It  was  a  case  wherein  promissory 
notes  were  introduced  in  evidence  on  the  part  of  the  plaintiff.  Objec- 
tions were  raised,  on  the  part  of  the  defendants,  to  their  being  introduced. 
They  were  introduced  as  evidence,  however,  and  when  the  plaintiff  was 
through  with  his  testimony,  the  Counsel  for  the  defendants  moved  for  a 
nonsuit.  The  motion  was  overruled.  The  Counsel  became  somewhat 
vexed  by  the  course  of  the  Court,  and,  immediately  after  the  ac^ourn- 
ment,  the  Judge  leaves  his  chair,  and  comes  and  takes  the  Counsel  K>r  the 
defence  by  the  arm,  and  says  to  him :  '*  You  are  a  damned  fool.  I  know 
better  what  your  clients  want  than  you  do.  They  are  friends  of  mine." 
"  I  may  be  a  damned  fool,  and  others  may  be  fools,"  is  the  reply.  "  But 
your  ruling  was  wrong.  That  evidence  ought  not  to  have  been  intro- 
duced, and  I  ought  to  nave  had  a  nonsuit."  "  My  ruling  was  right,"  said 
the  Court.  "  I  tell  you  these  defendants  are  friends  of  mine.  Lightner 
is  a  friend  of  mine."  (And,  by  the  way,  Lightner  is  one  of  those  defend- 
ants whom  I  named  in  the  first  instance.)  Judge  Hardy  then  went  on 
to  say :  "  I  know  what  they  want;  a  new  trial  is  worth  three  nonsuits." 
"Yes;  if  we  can  get  a  new  trial."  "You  file  your  statement,  and  you 
will  get  a  new  trial,  and  it  will  hang  up  this  case  two  or  three  terms. 
Your  clients  want  time."  "  Yes,"  said  the  Counsel,  in  reply,  "  I  am  aware 
that  they  want  time,  if  they  can  get  it."  "  Well,  you  file  your  state- 
ment, and  you  will  get  your  new  trial."  The  Counsel,  in  accordance  with 
the  recommendation  of  the  Court,  and  the  voluntary  offer  on  his  part  to 
give  them  a  new  trial,  files  his  statement  for  a  new  trial. 

Mark  you,  the  Court  says  to  the  Counsel :  "  Now,  don't  you  say  a  word 
about  this  to  anybody.  If  you  do,  I  will  swear  it  is  a  damned  lie,  and 
not  what  I  stated  to  you." 

A  statement  is  made  in  the  case,  and  settled.  The  case  goes  over  the 
August  term,  until  November.  The  terms  come  in  May,  August,  No- 
vember, and  February,  in  the  County  of  Calaveras.  This  trial  was  at 
the  May  term.  This  language  is  used  immediately  after  the  trial  at  the 
May  term.  The  motion  for  a  new  trial  was  not  heard  until  the  Novem- 
ber term. 

Now  mark,  in  reference  to  this  same  case :  Two  or  three  days  pre- 
vious to  the  hearing  of  this  motion  at  the  November  term — six  months 
having  elapsed — ^this  same  Judge  goes  to  the  Counsel  on  the  part  of  the 
plaintiff,  in  whose  favor  the  judgment  had  been  rendered  at  the  May 
term,  and  says  to  him,  "  Look  here !  you  need  not  argue  that  motion  for 
a  new  trial  in  the  case  of  Foster  vs.  Fritz  and  others.  The  argument 
that  you  made  during  the  trial  was  convincing  to  me,  and  I  have  seen 
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nothing  to  induce  me  to  alter  my  opinion.  Yon  need  not  file  any  brief, 
and  you  need  not  argue  the  matter.  I  shall  not  grant  the  motion.  But 
don't  say  anything  to  the  Counsel  on,  the  other  side  about  this  matter; 
for  I  have  been  fooling  him." 

The  Judge  goes  into  Court,  and  when  the  motion  is  brought  up,  the 
Counsel  for  the  plaintiff  wishes  to  argue  it.  "  No,"  says  the  Counsel  for 
the  defence ;  '^  I  am  not  going  to  argue  it ;  I  am  not  going  to  file  any 
brief."  "  Well,  I  am  going  to  argue  it,"  says  the  Counsel  for  the  plain* 
tiif.  "Well,  I  shall  not  answer  you,  if  you  do,"  says  the  Counsel  on  the 
part  of  the  defence.  "  Yery  well ;  if  you  will  not  answer  me,  I  will  not 
argae  the  matter,"  says  the  Counsel  on  the  part  of  the  plaintiff.  So  the 
case  was  submitted. 

True  to  his  first  promise  to  the  Counsel  for  the  defence,  the  Judge 
grants  a  new  trial.  True  to  his  friends,  Lightner  and  others,  he  gives 
them  a  new  trial,  and  protracts  the  trial  of  this  case,  and  prevents  the 
plaintiff  from  getting  any  judgment  that  is  worth  anything. 

In  the  meantime,  it  appears,  some  outside  persons  purchase  up  the 
claim  of  the  plaintiff — I  believe  through  the  intercession  of  the  defend- 
ants— ^and  the  matter  is  settled. 

I  have  given,  I  think,  the  material  portion  of  the  proof  that  will  be 
introduced  in  reference  to  the  charge  in  this  Article. 

And  what  I  have  said  embraces  the  charges  in  the  two  Articles — ^Arti- 
cle First  and  Article  Second. 

Article  Third  has  reference  to  a  case  that  was  brought  on  relation  of 
the  Attorney-General,  in  behalf— as  the  name  may  not  appear  here,  I 
will  state  it — of  D.  L.  Mulford,  the  then  Sheriff  of  Calaveras  County, 
against  one  Hill  Squires. 

The  facts,  as  they  will  appear,  were  simply  these : 

At  that  same  session  of  the  Legislature,  of  eighteen  hundred  and  fifty- 
nine,  a  law  had  been  passed  giving  to  Calaveras  County — and  I  do  not 
know  but  to  two  or  three  other  counties  in  the  State,  but  to  that  county 
certainly  —  Township  Collectors  of  foreign  miners'  licenses,  basiness 
licenses,  and  I  balieve,  some  other  collections.  This  law  took  away  these 
duties  from  the  Sheriff,  who  was  formerly  ex  officio  and  by  virtue  of  his 
office  the  Collector  of  these  licenses  and  the  Collector  of  the  taxes  of  the 
county.  But  the  Legislature  authorized  the  Board  of  Supervisors  to  ap- 
point, for  each  township  in  the  county,  these  Collectors,  to  be  appointed 
mimediately  before  the  next  election.  And  the  Board  of  Supervisors  in 
that  County  of  Calaveras  had  appointed  these  Collectors  for  the  different 
townships,  and  Mi'.  Hill  Squires  was  appointed  for  Township  Number  Six, 
in  which  Mokelumne  Hill  is  situated.  For  the  purpose  of  testing  the  con- 
stitutionality of  these  appointments — ^as  one  oi  them  was  to  be  a  settle- 
ment a8  to  all — a  legal  proceeding  was  entered  into,  or  commenced,  in 
which  the  Attorney-General  appears  as  the  plaintiff,  on  the  relation  of 
The  People,  and  Mr.  Squires  appears  as  the  defendant.  This  suit  was  in- 
stituted for  the  purpose  of  settling  the  question  as  to  whether  the  Legis- 
lature had  the  power  to  create  these  township  officers,  and  to  take  the 
authority  to  make  these  collections  away  from  the  Sheriff  previous  to  the 
expiration  of  his  term  of  office ;  whether  the  Legislature  could  annihilate 
the  Sheriff's  prerogatives  in  such  a  manner,  and  at  such  a  time.  The  case 
was  brought  oefore  Judge  Hardy,  at  chambers,  and  argued,  and  the  de- 
cision of  the  Court  was  in  favor  of  the  defendant,  Mr.  Hill  Squires — 
defeating  the  claim  of  Mr.  Mulford,  the  Sheriff. 

I  will  state,  further,  that  this  case  was  appealed  to  the  Supreme  Court, 
and  the  deoiiion,  as  given  by  the  District  Judge,  was  there  affirmed. 
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Something  comes  to  li^ht  oatside.  I  believe  that  I  appeared  for  the 
defendant  in  the  argument  of  the  case,  but  I  do  not  know  whether  or 
not  I  was  in  the  State  when  the  judgment  was  given.  I  know  that  I 
was  then  about  leaving  the  State.  But  the  transaction  which  I  am  about 
to  relate,  was  entirely  unknown  to  me. 

Mr.  Brockway  was  Counsel  of  record  for  the  plaintiff,  and  I  do  not 
know  but  that  Dudley  &  Adams  were  also.  They  appeared  in  the  case, 
as  I  understood,  although  they  were  not  present  at  the  argument.  Mr. 
Brockway  and  myself  appeared  before  the  Judge,  and  argued  the  case. 

Proof  will  be  introduced  of  this  character :  That  after  the  argument 
of  this  case,  and  when  the  Judge  had  decided  it  individually  in  his  own 
mind,  and  after  he  had  prepared  an  opinion  to  back  up  his  decision,  he 
takes  one  of  the  Counsel,  and  has  a  private  walk  with  him.  While  they 
are  walking,  they  have  a  conversation  together ;  and  while  they  are 
having  this  private  conversation,  the  Judge  takes  from  his  pocket  an 
opinion  which  he  had  prepared.  Naming  this  case,  he  said,  '^  1  have  de- 
cided this  case  in  favor  of  Mulford,  or,  at  least,  in  your  favor."  He  then 
remarked  that  he  was  afraid  that  it  would  not  be  a  popular  decision,  and 
he  asked  the  Counsel  the  question  as  to  what  he  thought  its  effect  was 
going  to  be  on  the  popular  mind.  The  Counsel  tells  hmi,  in  reply,  that 
if  his  opinion  is  to  oe  made  or  influenced  on  the  ground  of  popularity, 
that  his  decision  in  this  case  would  be  an  unpopular  decision ;  that  the 
law,  as  made  by  the  Le^slature,  is  popular  in  the  county ;  that  the  citi- 
zens want  these  township  officers.  Says  Judge  Hardy,  "  How  can  I  get 
over  a  certain  decision  that  is  cited  on  the  part  of  the  plaintiff?"  The 
Counsel  appealed  to,  replies,  ^*  Let  me  have  your  opinion  -,  I  can  remodel 
that  portion  of  it,  so  that  we  can  get  around  that  decision."  The  Coun- 
sel says  that  he  takes  the  opinion  and  remodels  that  portion  of  it ;  re- 
verses the  original  decision ;  and  gives  the  case  in  favor  of  the  defend- 
ant. And  the  Counsel  states  that  when  the  opinion  is  filed,  the  language 
that  is  used  in  the  opinion  is  the  language  which  he  employed  when  he 
remodelled  and  reversed  the  original  opinion,  and  gave  the  decision  in 
favor  of  the  defendant. 

Now,  in  reference  to  the  popular  vote  :  I  take  the  three  Articles  in  a 
word. 

James  H.  Hardv  was  holding  his  office  by  appointment.  At  the  Sep- 
tember election,  then  following,  he  wanted  to  oe  chosen  his  own  succes- 
sor, for  his  appointment  would  only  carry  him  to  the  first  general  elec- 
tion. 

In  the  Foster  case,  he  hushes  up  the  Counsel  on  the  part  of  the  de- 
fence. Nothing  is  said  to  the  Counsel  on  the  part  of  the  plaintiff  until 
we  get  clear  by  the  September  election,  ancf  come  down  to  the  No- 
vember term.  It  is  then  that  he  is  playing  with  the  Counsel,  backward 
and  forward — for  he  has  then  got  his  seat,  by  election,  for  the  next  six 
years. 

Embracing  the  three  Articles,  the  course  that  is  pursued  is  mapped 
out  by  th^  intimation  in  the  third  case  that  the  object  of  this  action  is 
to  secure  his  nomination  as  District  Judge,  and  the  popular  majority 
vote. 

The  next  Article.  They  are  not  in  the  order  of  time  with  our  calen- 
dar, but  I  take  them  in  the  order  in  which  they  appear  in  the  Articles. 
The  next  Article  has  reference  to  a  case  that  was  on  the  calendar  for 
trial  at  the  February  term,  eighteen  hundred  and  sixty-two.  It  is  the 
case  of  Mercier  vs.  Dennv  et  al. 

Mercier  is  a  man  who  lives  about  four  miles  south  of  Mokelumne  Hill, 
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and  who  has  a  very  beautifal  garden  of  fruits  and  vegetables.  He  has 
lived  there  for  years.  The  miners  have  been  very  troublesome  to  him, 
trying  to  get  in  upon  his  grounds,  and  take  them  up  for  mining  pur- 
poses ;  and  several  suits  have  been  commenced  by  him  against  different 
parties.  Mercier  and  others  commenced  suit  against  Eobinson  and 
others,  to  obtain  an  injunction  from  the  Coui*t.  The  case  was  tried. 
That  is  a  year  ago,  or  a  year  and  a  half,  or  two  years,  ago.  The  case 
was  tried,  and  Mercier  was  defeated.  The  defendants  got  a  judgment. 
The  injunction  bond  had  upon  it,  as  securities,  Leger  and  Meunier. 
George  Leger  is  one  of  the  parties  named  here.  Meunier  does  not 
appear  here,  I  believe.  Bobinson  and  others  turn  round  and  sue  Leger 
and  the  other  on  the  injunction  bond.  There  had  been  one  trial,  and 
Leger  had  a  judgment  against  him  of  some  five  hundred  dollars.  In 
that  case,  a  new  trial  was  ^iven  by  the  Court  to  Leger  and  the  other ; 
and  this  trial  was  now  pending  at  this  term  of  the  Court — at  the  Febru- 
ary term,  eighteen  hundred  and  sixty-two.  Mercier  has  a  suit  also,  at 
the  same  time,  against  Denny  et  al.,  who  had  become  the  successors  in 
the  same  claim  of  Eobinson  et  al. ;  and  he  had  also  obtained  an  injunc- 
tion out  of  this  same  Court  against  Denny  and  others.  This  case  had 
been  pending  for  some  time. 

This  case  mentioned  in  the  Fourth  Article,  is  the  one  of  Mercier  et  al. 
fft.  Denny  et  als.  It  seems  that  after  this  case  was  set  for  trial,  it  was 
discovered  by  some  of  the  Counsel  for  the  plaintiff  that  the  replication 
which  they  had  put  into  the  answer  was  very  defective.  The  danger 
was  that  the  defendants  would  get  judgment  on  the  pleadings.  One  of 
the  Counsel  for  the  plaintiff  made  a  motion  to  amend  the  replication. 
The  motion  was  opposed.  The  Eules  of  the  Couii;  required  that  if  there 
be  any  amendment  to  the  pleadings,  it  shall  be  on  the  first  week  of  the 
term,  before  the  case  was  set.  After  a  case  is  set  for  trial,  and  after  a 
certain  time  has  elapsed,  there  can  be  no  amendment  made  to  the  plead- 
ings. This  case  was  put  in  that  peculiar  position  that  either  there  must 
be  a  motion  to  put  off  the  case  upon  a  showing,  or  else  they  must  go  to 
trial  without  any  intervening  motion.  And  the  danger  in  proceeding  to 
trial  was,  that  the  plaintiffs  would  be  defeated  on  the  pfeadin^s.  On 
motion,  time  is  given — I  think  five  days  is  given — in  whicn  the  plaintiffs 
are  to  be  heard  on  showing  cause  for  amending  their  pleadings.  Now 
eonimences  the  exhibition  of  solicitude  on  the  part  of  this  Court.  Mer- 
cier is  the  Court's  very  warm  and  ardent  friend ;  how  he  has  made  him 
such — whether  he  has  been  a  liver  upon  this  man  Mercier — whether  there 
is  a  peculiar  sympathy  by  nature  between  them,  that  renders  the  Court 
wiUing  to  grant  this  largest  discretion — or  what  the  cause  of  extraordi- 
nary attachment  may  be  between  them,  I  will  leave  it  for  the  evidence 
to  indicate,  as  it  may  be  introduced.  But  that  there  was  an  extraordi- 
nary, indecent,  unbecoming,  and  outrageous  solicitude  exhibited  in  this 
case,  on  the  part  of  the  Court,  there  can  be  no  question.  The  Judge 
leaves  his  bench  and  goes  to  Counsel  then  employed  in  the  case,  and  re- 
quests him  to  occupy  all  the  time  he  can  in  the  trial  of  the  case  that  was 
then  going  on  before  the  Court,  (it  was  now  a  recess;)  and  also,  to  oc- 
eapy  all  the  time  he  can  in  other  cases,  saying  that  Counsel  can  speak  as 
often  as  they  please,  on  a  motion,  and  two  on  a  side  if  they  choose.  He 
iays,  "I  must  have  time."  "Yes,"  replies  the  Counsel,  '*I  will  occupy 
au  the  time  that  I  think  my  client  needs."  Said  the  Judge,  "I  suppose 
that  you  and  I  understand  each  other."  ^^Yes,"  said  the  Counsel,  "I 
suppose  we  do."  "I  can  talk  to  you,"  said  the  Judge.  '*  Yes,"  replied 
the  Counsel.    "But,"  said  the  Counsel|  "I  don't  understand  what  you 
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mean  by  saying  that  yon  want  this  time ;  I  wish  yon  would  particnlarise 
about  what  you  want."  The  Judge  replied,  "I  don't  want  to  hear  that 
motion  in  the  case  of  Mercier  vs.  Denny,  and  I  don't  want  to  try  that 
case  at  this  term.  Now,  I  suppose  you  understand  me?"  "Yes,"  was 
the  reply,  "I  do — in  part."  The  case  goes  on.  All  the  time  necessary 
was  expended  in  the  trial  of  that  case,  and  in  the  trial  of  the  other  cases 
that  followed,  but  which  preceded  the  motion  that  the  Judge  wished  to 
get  rid  of  at  that  term  of  the  Court.  And  in  consequence  of  the  delays 
that  were  used  in  that  case  and  in  others,  the  hearing  of  the  motion  in 
the  case  of  Mercier  vs,  Denny  was  not  reached  at  that  term  of  the 
Court. 

Another  case  which  I  have  named,  and  named  in  advance,  so  that  its 
connection  might  be  seen,  that  of  Eobinson  vs,  Leger  et  al.  The  Judge 
exhibited  great  solicitude  that  that  case  also  should  go  by  the  term. 
Why  ?  Leger,  one  of  the  parties,  is  a  particular  friend  of  the  Court ; 
one  of  those  "  friends  "  for  whom,  in  his  own  language,  the  Judge  is  go- 
ing to  give  the  benefit  of  all  his  discretionary  power  as  a  Judge.  Leger 
is  the  man  who  is  sued  on  the  injunction  bond.  One  judgment  had  been 
obtained  against  him,  amounting  to  five  hundred  dollars,  and  a  new  trial 
had  been  granted.  And  says  the  Court :  "  Why,  Leger,  you  will  have 
to  pay  something,  ultimately,  but  the  longer  the  case  can  be  staved  oflf, 
the  better  for  you."  It  seems  that  the  Counsel  that  Leger  then  had, 
wanted  to  go  to  trial ;  probably  thinking  that  he  could  defeat  the  case 
and  save  his  client.  The  Court  seemed  to  think  otherwise ;  for,  in  his 
earnest  solicitude  in  the  matter,  he  goes  to  Counsel  and  asks,  "  Can  you 
receive  a  fee  in  the  case  of  Eobinson  et  al.  vs.  Leger,  on  the  side  of  the 
defendants?"  The  Counsel  answers,  "I  will  see."  "  If  you  can,"  said 
the  Judge,  "  go  to  a  certain  place  and  you  will  find  your  man."  Soon 
after,  the  Counsel  meets  with  Mr.  Leger.  **  Have  you  seen  Mr.  Hardy?" 
is  the  inquiry.  The  answer  is,  "  Yes."  "  Come  in  here,  then,"  was  the 
rejoinder.  The  Counsel  obeys  the  invitation,  and  Leger  then  asks  hinx 
what  his  fee  is.  The  Counsel  says,  "  Fifty  dollars ;"  and  Leger  pays  it, 
and  says,  "  I  want  vou  to  attend  to  that  case."  The  Counsel  goes  into 
Court,  and  when  the  question  comes  up  upon  the  calling  of  this  case, 
Allan  P.  Dudley  appears  for  the  defence.  Says  Mr.  Brockway,  in  con- 
versation with  the  Judge,  after  he  ascertains  that  Mr.  Dudley  is  on  that 
side  of  the  question :  *'  1  won't  submit  to  this ;  I  shall  oppose  it."  Says 
the  Judge,  "  W^hat  do  you  want  to  oppose  it  for  ?  What  do  you  care  f 
Let  him  go.  The  sooner  he  kills  himself,  the  better  for  you."  And  when 
Mr.  Dudley  comes  into  Court  and  offers  himself  there,  Mr.  Adams,  who 
was  associated  with  Mr.  Brockway,  raises  an  objection,  and  the  Court 
holds  that  Mr.  Dudley  can  appear  there,  and  he  does  appear;  and  the 
case  is  put  over  the  term. 

But  this  does  not  close  the  earnest  solicitude  on  the  part  of  the  Judge 
in  reference  to  the  other  case — that  of  Mercier  vs.  Denny  et  al.  So  far 
as  the  intimacy  of  this  Judge  with  these  different  men  is  concerned,  let 
that  appear  in  evidence.  Mr.  Leger  keeps  a  liquor  saloon,  the  next  door 
to  the  Court  House  j  where— of  which  we  have  overwhelming  evidence, 
that  cannot  be  disputed — there  is  scarcely  ever  an  intermission,  for  five 
or  ten  minutes,  of  the  Court,  but  the  Judge  drops  so  easily  in,  there  to 
drink  at  his  friend  Leger's  bar;  there  he  is  almost  a  constant  tippler; 
there  he  is  to  be  found  whenever  there  is  an  opportunity  to  be  free  from 
his  Court.  The  intimacy  of  these  parties  can  be  shown  and  established 
here,  beyond  peradventure. 

Here  is  another  of  those  beautiful  consistencies,  illustrating  the  same 
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tencrtr  of  mind  and  of  conduct.  The  case  of  MeDemott  vh,  Higbv  was 
tried  at  the  same  term  of  the  Court.  On  the  twenty-sixth  day  of  Feb- 
ruary— I  think  it  was — in  the  evening,  just  before  the  close  of  the  Court, 
the  question  was  settled  in  that  suit,  on  a  "  plea  in  abatement,"  as  it  is 
termed.  It  was  called  up  by  the  Counsel  for  the  plaintiff.  The  plea  in 
abatement  was  to  this  eflrect : 

There  had  been  a  previous  suit  between  some  parties  in  the  same 
Court,  and  in  reference  to  the  same  subject  matter.  It  had  been  dis- 
missed, or  ■  a  judgment  of  dismissal  had  been  entered,  on  the  failure  of 
the  plaintiff  to  appear ;  and  from  the  judgment  the  plaintiff  had  appealed 
thus  far;  he  had  filed  his  notice  of  appeal  in  the  Clerk's  office,  and 
served  his  copy  upon  the  defendant  and  the  defendant's  Counsel.  The 
motion  was  brought  up  by  the  plaintiff,  and  the  facts  as  alleged  in  the 
pleading  were  admitted,  with  tnis  exception  -,  the  plea  stated  that  the 
case  was  then  pending  in  the  Supreme  Court,  on  appeal.  It  was  admit- 
ted by  plaintifrs  Counsel  that  the  parties  were  the  same,  and  that  the 
subject  matter  was  the  same  in  the  same  Court,  and  that  a  notice  of  ap- 
peal had  been  filed  and  had  been  served.  But  he  denied  that  the  law  was 
good — that  it  really  was  an  appeal.  All  these  facts  that  I  have  stated, 
were  admitted  by  Counsel,  and  the  case  went  to  the  Court  upon  that 
admission.  The  Court  held  that  the  plea  was  not  good.  There  were 
yet  three  days  before  the  term  would  expire.  This  was  on  the  twenty- 
sixth  of  February.  The  twenty-seventh  was  Thursday,  the  twenty- 
eighth  was  Friday,  and  Saturday  was  the  first  day  of  March.  On  the 
next  Monday  his  term  would  commence  in  Amador,  ^he  Judge  held 
that  the  plea  was  not  good,  drawing  the  defence  to  trial.  This  motion 
in  the  Mercier  case  was  just  behind.  Get  this  case  of  McDermott  vs. 
Higby  out  of  the  way,  and  then  this  motion  that  he  seemed  to  dread  so 
much,  that  he  wanted  to  stave  off,  in  order  to  save  his  friend  Mercier, 
must  be  disposed  of  by  him,  sitting  as  Judge.  "  Well,  but  on  this  mo- 
tion and  argument,  you,  but  a  few  days  ago,  held,  in  a  precisely  similar 
case,"  says  the  Counsel  for  the  defence,  "  that,  by  filing  a  notice  of  ap- 
peal, and  serving  it,  the  case  was  taken  away  from  the  jurisdiction  of 
this  Court."  The  only  answer  that  is  made — after  reviving  the  recol- 
lection of  the  Court,  of  this  contrary  decision — was,  that  that  was  on  a 
motion  for  a  new  trial,  and  after  the  case  had  been  appealed  to  the  Su- 
preme Court.  "  This  is  another  case,  and  I  have  the  jurisdiction  of  it." 
But  the  mighty  and  real  argument  was,  that  the  case  which  I  have 
stated,  was  behind. 

We  go  on  to  the  trial.  The  jury  is  empanelled  on  Thursday  morning. 
The  plaintiff  goes  through  with  his  evidence.  He  gets  through,  and 
Tests.  A  motion  is  made  for  a  nonsuit.  The  motion  is  overruled  oy  the 
Court.  I  believe  they  were  through  with  the  testimony  on  the  first  day, 
if  I  mistake  not.  There  were  yet  two  days  to  spare.  Defendant  goes 
on  with  the  evidence  on  the  part  of  the  defence.  JBut,  previous  to  that 
-H)r,  I  think  it  was  after,  as  we  were  progressing  on  the  part  of  the  de- 
fence, very  strange  rulings  are  made  —  as  they  appear,  not  only  to  the 
defendant,  but  to  the  Counsel  for  the  defendant  —  ruling  out  testimony 
upon  certain  allegations  in  the  answer.  The  Counsel  for  the  defence  goes 
to  Judge  Hardy  at  one  time,  when  he  is  off  the  bench,  and  says  :  "  What 
do  you  mean  by  such  ruling  ?  What  does  all  this  mean  ?  "  The  Judge 
replies,  "  Bill,  I  must  have  time.  Haven't  I  told  you.  Bill,  that  I  must 
have  time  ?  "  "  Well,  that  is  all  very  well,''  is  the  rephr ,  "  provided  you 
don't  kit  me.    It  seemB  to  me  that  you  are  driving  my  mend  Higby,  who 
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it  was  plainly  and  palpably  manifest  to  those  who  were  present  in  hia 
Court. 

It  is  also  charged  in  the  Articles,  that  in  the  month  of  July,  eighteen 
hundred  and  sixty,  this  Judge  is  transhited,  or  transferred,  from  the 
Sixteenth  Judicial  District  to  the  Seventh  Judicial  District  of  this  State. 
And  whether  he  goes  there  for  a  certain  purpose  or  not,  we  also  leave  it 
for  the  evidence  to  determine.  It  will  be  shown  that  a  certain  trial  was 
at  that  time  pending  before  one  of  the  District  Courts  in  your  city, 
which  was  of  a  very  grave  character.  It  involved  a  charge  of  a  serious 
nature  against  a  man  who  had  held  a  high  judicial  position  in  this  State. 
That  case  also  was  sent  to  the  Seventh  Judicial  District,  there  to  be 
tried.  Strange,  or  otherwise,  these  two  men,  the  accused  and  the  Judge 
of  the  Sixteenth  Judicial  District,  meet  in  the  Seventh  Judicial  District. 
One  is  there  as  defendant,  charged  with  the  commission  of  one  of  the 
highest  crimes  known  to  the  laws  of  the  State ;  the  other  is  there,  sit- 
ting upon  the  bench— expected,  at  least,  to  be  there  a  spotless  Judge. 

The  case  to  which  I  refer  is  set  for  trial  on  a  certain  day.  Witnesses 
are  summoned  on  the  part  of  the  State.  This  trial  is  to  be  commenced 
about  ten  o'clock  in  the  morning.  The  officer  on  the  part  of  the  State 
is  in  attendance,  as  are  also  the  Counsel  for  the  defence.  They  com- 
mence the  work  of  getting  a  jury  ready.  When  thej'  get  their  jury,  the 
officer  on  the  part  of  the  State  is  called  upon  to  proceed  with  his  prose- 
cution. He  has  his  witnesses  called,  at  the  door.  No  witnesses  answer. 
The  officer  on  the  part  of  the  State  makes  his  excuse — that  he  has 
exhausted  all  the  means  in  his  power  in  order  to  get  the  witnesses  for 
the  prosecution  into  Court.  He  has  nothing  farther  to  do.  The  clock 
lacks  five  minutes  of  the  time  being  up.  While  the  defence  is  pressing 
that  this  matter  shall  be  dismissed,  the  Judge  says,  "  We  had  better  wait 
until  the  hand  of  the  clock  is  moved  five  minutes  farther  along."  And 
when  it  comes  to  that  time,  or  it  may  be  a  few  minutes  after,  the  jury 
in  the  box  are  ordered  to  find  a  verdict.  The  man  charged  with  this 
grave  crime  goes  at  large.  The  witnesses  for  the  prosecution  are  but  a 
lew  miles  below,  on  their  way  from  San  Francisco.  They  had  got  be- 
f  calmed,  and  could  not  get  there  so  rapidly  as  they  anticipated.  It  is 
said  that  the  hands  of  the  timepiece  had  strangely  moved  in  advance. 
Probably  we  may  be  able  to  prove  something  in  regard  to  that. 

The  Judge,  when  he  sees  indecent  haste  exhibited  by  the  Counsel  be- 
fore him  on  both  sides,  when  he  is  placed  in  power  to  see  that  the  laws 
arc  duly  executed  or  administered,  should  have  exercised  that  caution, 
and  made  such  observations  to  the  Prosecuting  Attorney  as  would  have 

frevented  the  indecent  haste  which  was  manifested  here  in  this  matter, 
deny  that  the  excuse  given  would  exist  as  a  valid  one.  Even  if  five  or 
ten  minutes  were  allowed  to  pass,  in  waiting,  it  was  gross  misconduct  on 
the  part  of  the  Judge  to  allow  the  case  to  be  dismissed  in  the  manner  in 
which  it  was.  The  interval  of  time  mentioned  affords  no  palliation  to 
the  charge  that  the  trial  was'conducted  and  concluded  with  most  inde- 
cent haste. 

But  I  think  that  this  Court  can  come  to  the  conclusion  that  these 
charges  are  readily  sustained  by  proof,  when  I  come  to  consider  the  last 
charge — the  fifteenth  charge — that  is  made  against  this  Jud^e.  That  one 
whose  official  place  was  high  in  power,  the  second  place  in  the  Judiciary 
of  the  State,  should  have  so  forgotten,  wilfully,  and  not  only  wilfhlly, 
but  cori'uptly,  forgotten,  his  duty  under  the  Constitution  which  he  had. 
s  .rorn  to  support,  as  to  haye  eondupted  himself  in  the  manner  in  which 
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this  Judge  did,  at  such  r^  time,  eertainly  eonetitutea  a  grave  and  terrible 
offence. 

I  speak,  Sir,  of  what  will  be  proved,  and  amply  proved,  beyond  denial. 
By  referring  to  the  Constitution  of  the  United  States,  Article  Six,  Sec- 
tion Three,  we  find  that  no  judicial  officer  in  a  State  can  become  such 
without  taking  an  oath  that  he  will  sustain  the  Constitution  of  the 
United  States.  His  very  official  existence  is  founded  upon  that  oath.  He 
cannot  take  an  oath  to  support  the  Constitution  of  the  State  of  Califor- 
nia, and  leave  out  a  similar  undertaking  to  support  the  Constitution  of 
the  United  States;  for  the  Constitution  of  this  State,  itself,  requires  of 
him  to  take  an  oath  to  support  the  Constitution  of  the  United  States,  as 
well  as,  and  as  firmly  and  as  faithfully  as,  to  support  the  Constitution  of 
the  State  of  California.  And  more  than  that ;  if  be  fails  to  take  that 
oath,  he  cannot  enter  upon  the  duties  of  his  office.  His  official  position 
becomes  a  baseless  fabric,  which  is  only  a  thing  of  the  imagination.  It 
has  no  pedestal  upon  which  to  stand.  He  must  take  the  oath  to  support 
the  Constitution  of  these  United  States. 

Now,  Judge  Hardy  is  charged,  in  the  Fifteenth  Article,  with  violating 
this  oath.  There  are  eight  different  specifications.  They  show — shall  I 
eay  that  they  show  onlv  disloyalty  on  the  part  of  this  man  ?  Why,  what 
does  the  oath  which  be  has  taken  require  of  him  ?  Does  not  the  Gov- 
ernment expect  that  every  man,  every  citizen,  will  be  loyal  to  the  Govern- 
ment? Why  is  the  taking  of  this  oath  exacted?  Why,  Mr.  President, 
this  officer  cannot  be  a  neutral  man.  He  has,  if  he  holds  this  office,  to 
be  a  positive  man.  He  is  a  culpable  man,  if,  in  the  hour  of  danger  to  his 
country,  he  stands  back,  and  does  nothing,  and  says  nothing;  for  the 
oath  requires  that  he  shall  support. 

These  charges  are:  That  on  or  about  the  twenty-fifth  day  of  June,  in 
the  Town  of  Jackson,  Amador  County,  Judge  Hardy  used  certain  lan- 
guage. And  the  proof  will  be  this :  Mr.  Hardy,  and  others,  were  about 
going  over  into  the  County  of  Mono.  He  was  going  to  sit  as  Judge  in 
&e  County  of  Mono,  that  had  been  recently  organized.  And,  on  that 
occasion,  he,  with  other  persons,  was  having  a  "  time  "  there  in  Jackson ; 
drinking,  and  carrying  on.  In  the  Union  Hotel,  the  principal  hotel,  or 
one  of  the  principal  hotels,  in  town,  several  of  this  party  were  up  at  the 
bar,  glasses  filled,  when  this  Judge  of  the  Sixteenth  Judicial  District  of 
the  State  of  California  gives  this  toast :  ^^  Here's  to  Jeff.  Davis  and  the 
Southern  Confederacy  I  Those  are  my  sentiments."  We  have  proof 
which  will  establish  this.  ^^  If  there  is  any  one  in  the  Sixteenth  Judicial 
District  who  don't  like  the  Judge,  they  can  go  to  hell ! '' 

This  language  was  used  in  a  public  bar  room,  in  the  presence  of  a  num- 
ber of  persons  who  were  standing  around. 

This  is  not  enough  for  this  occasion.  The  Judge  goes  out  upon  the 
public  streets  at  a  still  later  time,  at  a  late  hour  of  the  night,  when  the 
loyal  and  honest  people  of  that  town  are  asleep,  and  sends  up  huzzas  for 
Jeffl  Davis  so  loud  that  he  arouses  people  from  their  sleep— committing 
an  offence  which,  without  regard  to  the  language  used,  constitutes  a  mis- 
demeanor, under  the  statutes  of  the  State. 

The  course  of  travel  from  Jackson,  Amador  Comity,  to  the  county 
seat  of  Mono  County,  is  across  Calaveras  County,  entering  from  the 
north,  and  going  south.  The  Town  of  Angels  is  some  twenty-three  or 
twenty-four  miles  from  the  northern  part  of  the  county,  as  you  go  in  a 
southerly  direction.  This  journey  is  on  the  day  following  that  on  which 
the  incident  occurred  of  which  I  have  spoken.  Approaching  the  Town 
of  Ai^gel9,  ih^  AmWfiVk  flaff  19  seeo  fto^tuig  from,  a  fli^gatoff.    Judge 
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Hardy  then  remarks  to  a  person  who  is  riding  with  him,  "  That  is  an  old 
woman's  rag,  and  ought  to  be  torn  down."  And  so  audible  was  his 
speech,  that  a  young  man,  who  is  riding  bv  his  side,  says,  "  Well,  when 
that  flag  is  torn  down,  I  am  prepared  to  leave  the  country."  And  so 
audible  is  the  language  which  this  Judge  of  the  Sixteenth  Judicial  Dis- 
trict then  employs,  in  speaking  of  our  national  banner,  that  a  passer-by 
hears  it  and  the  reply  that  is  made  to  it,  and  remarks,  "  Young  man, 
your  head  is  right." 

All  this  takes  place  in  Judge  Hardy's  own  district. 

Still  later,  in  the  month  of  August,  in  a  public  bar  room,  at  Mokelumne 
Hill,  during  an  intermission  of  the  Court,  when  the  Judge  had  just  left 
the  bench,  upon  which  he  had  been  seated  under  virtue  of  the  oath  to 
support  the  Constitution  of  the  United  States,  which  he  had  taken.  Judge 
Hardy,  standing  at  the  bar,  volunteers  this  toast :  "  Here's  to  the  stars 
and  stripes ;  as  to  the  Constitution,  there  is  none — the  Constitution  has 
gone  to  hell !" 

A  member  from  the  other  House,  who  will  be  a  witness  in  this  case, 
was  standing  by  Judge  Hardy's  side,  with  a  glass  in  his  hand.  The  lan- 
guage of  the  Judge  was  so  offensive  that  this  man  puts  his  glass  back 
upon  the  counter,  and  turns  indignantly  away. 

In  the  City  of  Sacramento,  along,  I  believe,  in  April,  eighteen  hundred 
and  sixty-one,  forgetful,  unmindful,  as  early  as  that  tiniB,  of  the  duty 
that  he  owed  to  his  country,  when  a  long  row  of  friends  or  companions 
are  standing  by  his  side,  about  to  drink,  in  a  bar  room  in  one  of  the  most 
public  places  in  that  city,  Tin  the  bar  room  of  the  St.  George  Hotel,) 
Judge  Hardy  gives  a  toast  like  this :  "  Gentlemen,  I  will  give  you  the  per- 
petuation of  the  Southern  Confederacy,  and  the  sovereignty  of  Jeff.  Da- 
vis ;  and  may  his  name  be  perpetuated  in  the  same  light  in  which  they 
hold  the  name  of  the  immortal  Washington ;"  thus  placing  a  saint,  in 
heaven,  by  the  side  of  a  fiend,  who  ought  to  be  in  hell. 

Is  this  not  enough  to  stir  the  blood  in  any  loyal  man's  veins  ? 

A  man  steps  up  to  Judge  Hardy,  and  says,  "  You  drink  that  toast,  and 
I'll  thrust  that  glass  down  your  throat." 

'  Then  Judge  Hardy  goes  one  side,  and  says,  "  Oh,  I  didn't  mean  it." 
For  shame  on  language  that  needs  such  an  explanation. 

It  is  also  charged  that,  in  Calaveras  County,  on  the  twenty-sixth  day 
of  June,  at  another  bar  room,  or  saloon.  Judge  Hardy  drank  to  the 
health  of  Jeff.  Davis. 

Also,  he  is  charged  with  using  such  language  as  shows  conclusively 
that  his  sympathies  have  developed  and  hardened  into  sentiment,  and 
become  the  controlling  opinion  of  the  man.  It  shows  that  he  does  not 
entertain  mere  sympathy,  the  natural  sympathy  that  arises  in  the  hearts 
of  all  men — sympathv  that  no  man  can  extinguish — but  sympathy  which 
better  judgment  and  better  sense  can  control ;  this  is  not  what  is  simply 
established.  Judge  Hardy  allows  his  sympathies  with  rebellion  and 
secession  to  ripen  into  sentiment,  and  into  opinion,  and  to  become  the 
controlling  principle  in  his  life  and  action. 

He  declares  that  he  is  a  Secessionist,  and  that  if  a  foreigner  should 
come  before  him,  holding  the  same  sentiments  that  he,  the  said  Hardy, 
entertained,  as  a  man,  toward  the  Constitution  and  Government  of  the 
United  States,  and  applied  for  naturalization  papers,  or  admission  to 
citizenship,  he,  the  said  Hardy,  sitting  as  a  Judge,  would  not  admit  that 
man  to  citizenship. 

This  last  specification  shows  where  all  else  emanates.  It  displays  the 
foundation  for  all  this  language.    It  shows  that  these  little  speeches 
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come  from  his  lips  in  no  nn^arded  moments — that  they  are  not  expres- 
sions made  from  a  surface  impulse,  and  entitled  to  be  excused  or  pallia- 
ted by  the  paltry  assertion,  "  Oh,  I  was  drunk  !"  * 

It  is  an  old  adage,  which  is  read  by  every  school  boy,  that  has  been 
stereotyped  from  the  early  Greek  into  every  language  of  the  present  day, 
"When  the  wine  is  in,  the  wit  is  out."  Then,  the  man  turns  himself 
inside  out — ^to  use  our  peculiar  expression — and  what  is  in  the  heart  of  a 
man  can  be  read  from  his  language,  by  all  men  then  in  his  presence. 

This  is  a  class  of  charges  that  can  be  multiplied  to  a  ^reat  extent. 

On  the  last  day  of  his  Court,  held  at  Mokelumne  HiU  on  the  first  day 
of  last  March,  without  provocation,  absolutely  volunteered  from  him- 
self, he  exclaims,  "  I  am  now  off  from  the  bench.  My  Court  is  ad- 
journed. My  mother  is  from  the  South,  and  I  am  a  rebel ;  and  I  don't 
care  a  damn  who  knows  it  V 

This  is  the  kind  of  education  which,  at  a  time  when  the  popular  mind 
is  greatly  agitated  in  regard  to  our  national  difficulties,  this  man  engages 
in  ;  this  is  the  kind  of  speech  that  this  man,  who  has  gained  his  high 
position  by  taking  an  oath  of  allegiance  to  the  Constitution,  is  indulging 
m  at  public  places,  on  frequent  occasions — sending  it  out  on  the  air,  and 
tainting  it  in  every  direction.  You  cannot  mistake  the  meaning  of  his 
language.  Why,  even  the  Constitution  of  this  State,  by  implication, 
declares  that,  by  the  nature  of  these  exclamations,  he  is  liable  to  be 
charged  with  a  criminal  offence.  The  State  laws  guard  every  man's 
character,  by  ftimishing  him  with  the  ability  to  prosecute  in  an  action 
of  slander.  What  I  when  the  characters  of  men  are  hedged  about  as 
against  the  language  that  drops  from  the  lips  of  other  men,  that  for  the 
Constitution  of  our  Grovernment,  framed  by  men  who  were  noble, 
hardy,  and  brave,  who  bled  for  it,  there  is  no  protection  as  against 
language !  A  libel,  or  a  slander,  it  makes  of  a  heinous  character,  when 
it  comes  from  the  lips  of  one  who  is  expected  to  be  a  public  example, 
and  whose  character,  Doth  in  his  public  walk  among  men,  and  when  he 
is  acting  officially,  should  be  such  that  the  people  might  copy  and  take 
example  from  it.  And  at  a  time  when,  as  a  matter  of  historv,  so  much 
was  being  done !  Half  a  million  of  men  fighting  to  sustain  that  Constir 
tution  that  he  was  sworn  to  support;  and  yet  he  is  making  it  a  mockery 
and  an  object  of  derision,  and  trampling  that  oath,  which  he  has  taken, 
beneath  his  feet. 

SENATOR  HILL  SWORN  IN. 

Senator  Hill,  of  Sonoma  County,  appeared  in  Court,  and  the  oath  was 
administered  to  him  by  the  President. 

[Senator  Gallagher,  of  Calaveras  County,  appeared  on  the  following 
day,  and  was  duly  sworn  in.] 

ifr.  Edgerton. — If  there  is  no  objection,  we  propose  to  commence  the 
woof  with  the  evidence  of  Mr.  A.  W.  Genung  and  Mr.  S.  W.  Brockway. 
We  would  like  to  have  them  called. 
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8.  W.  Brockway,  being  called  and  sworn,  testified  as  follows : 

Mr,  Campbell. — Q. — ^Mr.  Brockway,  where  is  your  residence,  and  what 
is  your  occupation  ? 

A. — My  residence  is  Mokelumne  Hill,  Calaveras  County,  and  my  occu- 
pation 18  that  of  a  lawyer. 

Q. — How  long  have  you  resided  and  practised  law  in  the  Sixteenth 
Judicial  District  ? 

A. — ^Ever  since  the  organization  of  that  District.  I  was  practising 
in  that  District  before,  and  at  the  time,  when  the  District  was  orran- 
ized.  I  commenced  practising  there  in  the  Fall  of  eighteen  hunted 
and  fifty-three,  and  I  nave  been  there  ever  since. 

Q. — ^Do  you  know  the  Respondent  here,  James  H.  Hardy  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  since  eighteen  hundred  and  fifty-four  or  eight- 
een hundred  and  fifty-five;  I  think  since  eighteen  hundred  and  fifby- 
ftve. 
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I  have  not  run  through  the  record,  but  I  am  pretty  confident,  from  my 
memory. 

Mr.  Campbell  stated  that  there  was  a  number  of  other  records,  and . 
they  would  have  to  call  on  Mr.  Genung  occasionally  during  the  examina- 
tion.    In  order  that  the  proof  on  each  particular  charge  might  come  out 
by  itself,  they  had  thought  it  better  not  to  take  his  testimony  therein 
at  present. 

OBOSS  EXAMINATION. 

Mr.  WiUiams, — Q. — In  whose  handwriting  is  that  ?  [Showing  witness 
a  paper.! 

A. — my  own.  "  Filed.  Nov'r  7th,  1869.  Engrossed  statement  on  mo- 
tion for  a  new  trial.'' 

Q. — The  motion  for  a  new  trial  was  submitted  on  briefs  on  November 
ninth  ? 

A. — I  would  say  that  I  cannot  swear  positively,  in  reference  to  that 
statement,  that  it  was  filed  on  that  day  [November  seventh.]  Far  the 
larger  portion  of  the  engrossed  statements  are  filed  long  after  the  filing 
of  the  original  statonents.  That  is,  they  are  not  ready  to  be  engrossed, 
but  we  file  them  nunc  pro  tunc^  as  if  the  case  had  beeu  ready  to  be  heard 
right  off. 
.  Q. — How  do  you  get  at  that  point — ^the  time  ? 

A. — I  say  I  cannot  swear  positively  to  the  date.  My  impression  is 
that  it  was  later  than  this. 

Q. — So  it  seems  the  Attorneys  did  not  get  their  statement  ready 
until  November  seventh,  and  perhaps  until  later  than  that  ? 

A. — I  would  not  throw  it  on  the  Attorneys.     I  filed  it  when  engrossed. 

Q. — Is  it  your  custom  to  engross  as  soon  as  the  statements  are  settled  ? 

A. — Not  always.  They  do  not  ask  me  to  engross  until  perhaps  just 
before  they  are  going  to  use  them. 

Q. — When  you  are  required  to  engross  a  statement,  do  you  do  it  at 
once  ? 

A. — Yes,  as  soon  as  I  have  time;  usually  within  one  or  two  days; 
sometimes  I  work  nights. 

Q. — Is  the  filing  of  this,  November  seventh,  eighteen  hundred  and  fifty- 
nine,  evidence  that  neither  party  required  it  before  that  time  ? 

Mr,  Campbell. — We  object  to  that.  The  witness  can  state  what  his  prac- 
tice in  relation  to  those  statements  was. 

Mr.  Williams, — Q. — What  did  you  say  about  this  case  having  been  sub- 
mitted on  briefs  ? 

A. — I  read  from  the  record. 

Q. — ^Bepeat  what  you  read. 

[Witness  read  from  the  record  as  desired.] 

Q. — Bead,  if  you  please,  when  the  November  term  of  the  Court  ended. 

A.—"  Saturday,  December  3d,  1859." 

Q. — The  May  term,  eighteen  hundred  and  fifty-nine,  was  held  by 
whom? 

A. — ^Judge  Sexton — ^part  of  the  term.  I  was  not  there ;  I  was  not  Clerk 
at  the  time.  I  read  from  the  record  :  '*  Monday,  May  23d,  1859,  Court 
met  pursuant  to  adjournment.  Present — ^Hon.  Warren  T.  Sexton," 
—  Judge  of  some  other  District.  The  record  is  signed  by  Judge 
Sexton.  On  the  twenty-fourth,  also,  the  minutes  are  signed  by  the  same 
Judge. 

Q. — See  whether,  or  not,  they  were  so  signed  down  to  the  last  day  of 
that  term.  • 


A. — On  the  twenty-fifth,  they  were  so  signed ;  and  on  the  twenty- 
eighth,  also;  then  on  the  thirty-first  day  of  May,  the  last  day  of  the 
term,  Judge  Hardy  appeared. 

Q. — See  if  anything  was  done  on  that  day. 

A. — ^Nothing  of  record.  The  Court  adjourned  wnc  die  on  that  day.  I 
want  to  explain,  in  one  particular.  I  was  asked  as  to  the  final  disposi- 
tion of  this  case,  and  said  it  was  continued  for  the  term  in  November.  I 
find  an  entry  in  the  following*  February  term,  February  sixth,  eighteen 
hundred  and  sixty.  The  case  is  entitled,  and  then,  "  This  case  is  or- 
dered dismissed,  by  agreement." 

CONTINUATION   OF   BROCK WAY'S   TESTIMONY. 

Mr.  Campbell. — Proceed  with  your  statement  in  the  case  of  Foster  vs, 
Fritz  et  al. 

A. — I  was  speaking  of  the  evidence  that  was  offered  on  the  trial  by  the 
plaintiff.  Under  the  count  for  money  had  and  received,  the  Counsel  for 
the  plaintiff  sought  to  introduce  promissory  notes — negotiated  promis- 
Bory  notes,  according  to  my  recollection  of  it — and  also,  I  think,  an 
assigned  account  for  work,  labor,  and  services ;  at  any  rate,  there  was  an 
account  for  work,  labor,  and  services,  in  it.  To  the  notes  1  objected  very 
strenously,  and  urged  my  objections.  The  Court  overruled  the  objections. 
I  was  considerably  excited,  and  said  something  which  might  be  termed 
disrespectful ;  not  very,  however.  In  the  case  all  the  evidence  offered  by 
the  plaintiff  was,  I  believe,  admitted.  The  jury  returned  a  verdict  for 
the  amount  claimed,  I  think ;  the  proof  showing  some  little  more  than 
the  amount  claimed,  interest  and  all.  I  went  out  of  the  Court  House 
very  much  incensed  at  the  ruling  of  the  Court,  as  I  had  advised  my  clients 
that  I  thought,  as  under  our  practice  it  was  necessary  to  set  up  the  real 
cause  of  action,  they  could  not  introduce  any  promissory  notes  as  evi- 
dence of  money  had  and  received.  After  the  tnal  was  over,  while  I  was 
yet  somewhat  angry,  Judge  Hardy  came  and  spoke  to  me;  took  hold  of 
my  arm,  and  told  me  that  I  was  a  fool,  or  a  d d  fool,  or  some,  ex- 
pression of  that  kind,  in  a  friendly  way.  To  which  I  answered,  that  I 
might  be,  and  somebody  else  might  be,  or  something  of  that  character. 
Said  I,  "Yes!  somebody  else  may  be,"  or  something  similar  to  that.  And 
the  Judge  said :  "  I  know  what  your  clients  want  in  that  case,  just  as 
well  as  you  do ;  they  are  friends  of  mine.  They  want  time."  I  replied, 
*' Judge,"  or  "Jim,"  I  think  that  was  the  language,  "they  had  no  right  to 
introduce  that  evidence,  and  you  know  it ;  I  was  entitled  to  a  nonsuit." 
(In  the  course  of  the  trial,  I  believe,  I  made  two  motions  for  nonsuit ; 
one  for  a  general  nonsuit,  the  other  for  a  nonsuit  as  to  the  notes,  so  far 
as  the  notes,  or  account  for  money  had  and  received  was  concerned,  as 
there  was  no  evidence  in  regard  to  it.)  Said  I,  "  They  had  no  right  to  in- 
troduce that  evidence,  and  you  know  it."  "  Well,"  replied  Judge  Hardy, 
**my  ruling  is  right."  He  said,  "Suppose  a  nonsuit  was  granted,  they 
would  sue  and  attach  again ;  your  clients  want  time ;  a  new  trial  is  worth 
three  nonsuits."  I  replied, "  i  es ;  if  I  could  get  a  new  trial."  "  Well,"  he 
said,  "  file  your  statement,  and  you  will  get  a  new  trial,"  or  words  to 
that  effect;  I  think  those  were  the  words.  And  when  we  got  through 
the  conversation,  the  Judge  says  to  me,  "  Now  don't  you  tell  anybody  of 
this;  if  ever  you  tell  anyhody  of  this,  I  will  swear  it  is  a  lie,  and  that  I 
never  told  you  so."  I  think  that  ended  the  conversation  at  that  time. 
I  filed  the  statement  for  a  new  trial.  When  it  came  up  in  Court,  Hardy 
told  me  not  to  argue  it ;  he  said  Lightner — ^who  was  a  member  of  the 
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ABsembly  from  our  county  the  winter  before — was  one  of  the  best 
friends  he  had;  that  he  was  willing  to  serve  his  friends  when  he 
could ;  and  told  me  to  file  a  statement,  and  I  would  get  a  new  trial. 
Said  he,  "  You  understand  me  now  ?  "  Said  I,  '*  Yes ;  1  suppose  I  do." 
Then  he  told  me  this  in  regard  to  not  telling  any  one  of  it.  He  told  me 
not  to  argue  the  case.  When  it  came  up  for  hearing  in  the  Court,  I 
declined  arguing  it.  Allan  P.  Dudley  and  Mr.  Adams  were  Counsel  for 
the  plain  tifi's.  Dudley  said  he  would  argue  the  case ;  I  said,  "Very  well ; 
I  won't."  Dudley  said  he  should.  I  said,  "  I  shall  not  answer  it."  He 
leaned  towards  me  and  said,  "  Well,  if  you  are  not  going  to  answer  it,  I 
shall  not  argue  it."  The  case  was  submitted.  Subsequently,  towards  the 
close  of  the  term,  a  new  trial  was  granted,  and  the  case  continued,  with- 
out any  opposition  from  any  one,  I  think.  It  was  very  near  the  close  of 
the  term  when  the  case  was  continued. 

Q. — ^Near  the  close  of  which  term  ? 

A. — I  think,  the  November  term.  It  passed  over  the  August  term, 
and  this  was  in  November,  I  believe. 

Q. — Do  you  know  what  became  of  the  case  after  that  ? 

A. — Well,  it  was  dismissed  by  consent.  My  clients  and  the  plaintiffs 
made  some  arrangement.  All  I  know  of  what  the  arrangement  was, 
is  what  I  have  been  told.  I  was  not  present  when  the  matter  was 
settled. 

Q. — Was  Lightner  one  of  the  defendants  in  that  suit  ? 

A. — He  was,  under  the  name  of  "  William  Lightner."  His  name  is  C. 
W.  Lightner.     He  was  the  one  who  verified  the  answer  to  the  complaint. 

Q. — Do  you  know  whether,  in  point  of  fact,  your  clients  did  want 
time  in  that  case  ? 

Mr.  WiUtams. — I  submit  that  what  were  the  private  desires  of  his 
clients  is  not  material.  The  question  here  is — Wnat  was  the  conduct  of 
the  Eespondent  ? 

Mr.  Campbell. — If  we  show  that  it  was  the  case  that  the  defendants 
did  want  time,  and  that  Hardy  adopted  that  and  recognized  it  as  an 
existing  fact,  and  then,  for  the  purpose  of  serving  them,  and  not  of 
advancing  justice,  pursues  a  particular  course,  it  all  goes  to  establish  the 
allegations  contained  in  the  Articles  of  Impeachment.  That  is  the 
object  of  this  testimony. 

The  Presiding  Officer  thought  the  question  immaterial. 

Mr.  Campbell. — Q. — Were  you  Counsel  in  a  case  in  which  The  People  of 
the  State  were  plaintiffs,  on  the  relation  of  the  Attorney-General,  and 
one  Hill  Squires  was  defendant  ? 

A. — I  was  Counsel  for  the  plaintiffs. 

Q. — Was  that  case  pending  in  the  District  Court  of  the  Sixteenth 
Judicial  District,  in  and  for  the  County  of  Calaveras  ? 

A. — It  was.     It  was  tried  there. 

Q. — At  what  time  ? 

A. — It  was  tried  at  chambers,  in  March  or  April. 

Mr.  Genung,  being  recalled,  said : 

There  should  have  been  papers  on  file,  but  I  have  made  search  in  every 
bundle  of  papers  in  the  office,  and  I  have  found  none  with  that  entitle- 
ment, nor  any  at  all  in  which  Hill  Squires  is  defendant.  I  find  no  entry 
on  the  books.  That  was  a  case  in  chambers ;  it  would  not  appear  on 
the  Court  record. 
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Mr.  Brockway,  continuing  his  testimony,  said : 

Q. — State  all  you  know  about  the  case. 

A. — I  think  it  was  in  March  or  April,  eighteen  hundred  and  fifty-nine, 
to  the  best  of  my  recollection,  that  the  case  was  tried.  I  searched,  with 
the  Clerk,  in  the  Clerk's  office,  to  try  and  find  the  papers.  I  was  told 
they  were  not  there,  and  have  been  unable  to  find  them  since  I  was  ex- 
amined as  a  witness  before  the  Committee  of  the  House.  Therefore,  I 
cannot  state  the  date  positively.  But  the  case  was  argued  by  myself  for 
the  plaintiff,  and  Mr.  Higby,  for  the  defendant  It  was  a  qw)  warranto— 
a  suit  brought  to  test  the  right  of  Hill  Squires  to  act  as  Tax  Collector  in 
Township  Number  Six,  in  the  County  of  Calaveras,  under  an  appoint- 
ment made  by  the  Board  of  Supervisors.  A  law  had  been  passed  by  the 
Legislature,  providing  for  Township  Collectors,  and  he  was  one  of  the  ap- 
pointees on  the  county.  I  think  I  drew  the  complaint,  and  Mr.  Adams, 
of  the  firm  of  Dudley  k  Adams,  drew  the  agreed  statement  of  facts. 
The  statement  of  facts  was  agreed  upon  between  the  Counsel.  We  ar- 
gued the  case ;  and  it  was  taken  under  advisement  by  Judge  Hardy,  and 
held  for  some  days  before  the  decision  was  made.  Then  the  decision  was 
filed  in  the  case,  giving  judgment  in  favor  of  defendant. 

Q. — Was  there  any  opinion  delivered  at  the  time  ? 

A. — There  was  a  written  opinion  filed.  I  never  knew  any  other  opin- 
ion delivered. 

Q. — ^Do  you  know  what  has  become  of  that  ? 

A. — ^I  have  not  any  idea.  I  went,  with  the  Clerk,  and  tried  to  find  the 
[>apers.  Some  one  told  me  they  were  gone.  We  searched,  and  I  have 
searched  two  or  three  different  times,  but  could  not  find  it  I  have  no 
idea  what  has  become  of  it  myself. 

Mr.  Edgerton. — Q. — Do  you  say  that  opinion  was  filed  ? 

A. — It  was  in  the  Clerk's  office,  among  the  papers.  I  cannot  say 
whether  it  was  indorsed  "  filed,"  or  not 

Mr.  CampheU. — Q. — Do  you  know  anything  in  relation  to  any  suit  or 
suits  commenced  by  E.  Mercier  et  al.  vs.  W.  K.  Eobinson  et  al.  ? 

A. — I  do  not  know  of  any  one  commenced  by  Mercier  against  W.  R. 
Robinson.  There  was  one  commenced  by  Mercier  against  Jesse  R.  Eobin- 
son et  al. 

Q. — ^When  was  that  commenced  ? 

A. — ^I  have  the  judgment  roll  in  the  case  here.  The  complaint  waa 
filed  January  nineteenth,  eighteen  hundred  and  sixty. 

Mr.  Edgerlon. — Q. — What  is  the  title  of  the  cause  ? 

A. — ^B.  Mercier  against  J.  Bobinson,  Samuel  Robinson,  and  William 
Laxson.  The  summons  was  issued  on  the  nineteenth  of  January,  eight- 
een hundred  and  sixty. 

Q. — State  the  history  of  that  case. 

A. — The  case  was  ohq  brought  to  obtain  a  writ  of  injunction  against 
the  defendants,  to  pjrevent  their  working  the  garden  known  as  the 
French  Garden,  situated  in  Chile  Gulch,  a  short  distance  south  of  Mokel- 
omne  Hill ;  and  also  to  recover  damages  fh)m  the  defendants  for  working 
inside  of  what  was  claimed  to  be  the  plaintiff's  enclosure.  Preliminary 
injonction  was  granted. 

Q. — You  were  Counsel  in  that  case? 

A. — I  was  Counsel  for  the  defendants.  William  L.  Dudley,  and,  I 
think,  Dudley  &  Adams,  were  for  the  plaintiff.  Dudley  k  Adams  as- 
osfced  to  try  the  case,  at  any  rate.    I  think,  too,  that  Tod  Robinson 
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of  Sacramento  was  there,  and  helped  on  the  trial  of  the  case  for  the  de- 
fendants. 

Q. — You  say  that  there  was  a  demurrer  to  the  injunction  granted 
against  the  defendants  ? 

A. — There  was,  and  on  the  trial  of  the  case  judgment  was  recovered  in 
favor  of  the  defendants,  and  the  injunction  was  dissolved. 

Q. — At  what  time  was  that  dissohition  of  the  injunction  ? 

A. — I  believe  it  was  on  the  twenty-seventh  of  November,  eighteen 
hundred  and  sixty.     I  think  that  that  is  the  day  the  order  was  entered. 

Q. — State  whether,  after  the  dissolution  of  that  injunction,  any  action 
was  commenced  by  the  defendants  in  that  suit  against  the  sureties  on 
the  bond  of  the  plaintiif,  and  the  principals  on  it. 

A. — The  suit  was  not  commenced  against  the  principals.  The  princi- 
pals did  not  execute  the  bond,  T  believe  ;  but  it  was  commenced  against 
Gr.  Leger  and  S.  Meunier,  who  signed  the  bond. 

Q. — Was  that  George  Leger  ? 

A. — That  was  George  Leger.  It  was  commenced  by  Eobinson  and 
others,  the  defendants  in  the  former  suit. 

Q. — What  was  the  date  of  that  ? 

A. — The  complaint  was  filed  April  fifteenth,  eighteen  hundred  and 
sixty-one.     The  summons  were  issued  on  the  same  date. 

Q. — Give  us  the  day  when  that  cause  was  at  issue  ? 

A. — It  was  at  issue  in  May,  eighteen  hundred  and  sixty-one,  when  a 
demurrer  was  filed.  I  think  it  is  on  record  that  in  May,  eighteen  hun- 
dred and  sixty-one,  a  demurrer  was  filed;  and  the  answer  was  filed  May 
twenty-seventh,  eighteen  hundred  and  sixty-one.  The  replication  was 
filed  May  thirtieth,  eighteen  hundred  and  sixty-one.  This  appears  by 
the  indorsements. 

Q. — Who  were  the  Counsel  for  the  respective  parties  in  that  case  ? 

A. — I  was  the  Counsel  who  brought  the  suit  for  the  plaintiffs,  and 
afterwards,  Dudley  &  Adams  were  employed.  As  they  wished  me  to 
assist  them  in  the  trial  of  a  case,  I  proposed  to  do  so,  and  that  they 
should,  in  turn,  assist  me  on  behalf  of  my  clients.  On  the  part  of  the 
defence,  there  was  W.  P.  George,  of  Jackson,  who,  I  believe,  was  the 
only  one  on  that  side.  The  signature  to  the  papers  was  Briggs  & 
George,  but  Mr.  George  tried  the  case  alone. 

Q.— State  when  that  case  was  first  upon  the  calendar  for  trial. 

A. — I  find  on  page  483  of  the  record,  under  date  of  Monday,  the  twen- 
tieth day  of  May,  A.  D.  eighteen  hundred  and  sixty-one,  the  following 
entry:  ''J.  Robinson  et  al.  vs.  George  Leger  et  al.  S.  W.  Brockway  ap- 
pears for  plaintiff,  and  W.  L.  Dudley  for  defendant.  By  consent  of 
Counsel,  hearing  of  demurrer  is  set  for  May  31." 

On  page  600,  I  find :  **  J.  Robinson  et  al.  rs.  George  Leger  et  al.     In 
this  case  vS.  W.  Brockway  appears  for  plaintiff,  and  Briggs  &  George 
for  defendant.     And  the  parties  being  ready  for  trial,  there  came  a  jury  • 
of  twelve  good  and  lawful  men;  to  wit" — naming  the  jury. 

Q. — That  was  tried,  then,  on  the  thirty-first  day  of  May  ? 

A. — Yes,  Sir. 

Q. — State  what  took  place  on  the  trial  of  that  case  ? 

A. — It  was  a  suit  brought  on  an  injunction  bond,  to  enjoin  the  defend- 
ants from  working  upon  the  claim,  running  water  and  washing  earth 
into  Chile  Gulch.  The  plaintiffs,  or  I,  as  Counsel  for  the  plaintiffs,  in  the 
course  of  the  trial,  tried  to  prove  that  the  injunction  prevented  them 
from  running  their  water  through  the  ditch  and  flume  winch  led  the 
water  to  the  claim.    For  the  purpose  of  showing  the  damage  which  they 
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had  sustained  by  means  of  injury  to  the  ditch  and  flume,  Judge  Hardy 
Bald :  "  Mr.  Brockway,  I  won't  let  you  prove  that."  Said  I :  "  Why, 
your  Honor?"  Said  he:  *' The  injunction  did'nt  prevent  your  run- 
ning the  water  through  the  ditch  and  flume."  Said  I :  "  Yes,  it  did,  your 
Honor."  Said  he :  "It  did  not.  I  would  not  grant  an  injunction  which 
would  do  it."  Said  I :  "  I  can't  help  what  your  Honor  would  not  grant. 
This  injunction  did  do  it.  I  have  so  allegecFin  the  complaint,  and  they 
have  not  denied  it  in  the  answer."     Said  he  :  ''I  deny  it." 

Mr.  Adams,  who  under  the  arrangement  I  have  spoken  of  in  regard  to 
assisting  him  in  trying  a  case  in  which  his  firm  was  interested,  was  help- 
ing me  m  this  action,  was  sitting  by  me  taking  notes  in  the  trial.  And 
he  whispered  to  me,  saying,  "  Who  is  trying  this  case,  the  Court  or  the 
Counsel  ?"  And,  in  my  excitement,  I  immediately  said  to  the  Court,  "  I 
would  like  to  know  who  is  trying  this  case;  whether  it  is  the  defend- 
ant's Counsel  or  the  Court?"     Judge  Hardy   said:    "That" and 

stopped.     Nothing  further  was  said. 

Q. — Judge  Hardy  presided  through  the  whole  of  that  trial  ? 

A. — He  presided  through  that  trial. 

Q. — What  was  done  in  relation  to  admitting  the  evidence  ?  Did  he 
admit  the  evidence  ? 

A. — ^He  refused  at  that  time  to  admit  the  evidence.  With  Mr.  Adams 
I  tried  persistently  for  a  long  time  to  get  it  in ;  but  we  were  unable  to  get 
it  in.  1  believe  that  subsequently,  Mr.  George,  on  a  cross  examination, 
inquired  if  the  amount  of  damages  which  a  witness  had  estimated,  in- 
cluded the  damage  to  the  ditch  and  flume,  as  well  as  the  claim.  And 
after  that  question  was  asked,  1  asked  the  witness  what  amount  of  dam- 
age he  thought  was  done  to  the  claim — or  something  of  that  kind ;  and 
80  in  that  way  I  got  an  answer,  partially  at  least,  on  the  point  I  desired 
to  make.     That  is  my  recollection  of  the  trial  of  that  case. 

Q. — What  was  the  result  of  that  case  ? 

A. — The  jury  found  a  verdict  for  five  hundred  dollars,  the  full  amount 
of  the  bond,  for  the  plain tiflls. 

Q. — Was  there  any  statement  of  the  evidence  made  ? 

A. — There  was.  Mr.  George  filed  a  statement  on  motion  for  a  new 
trial. 

Mr.  Campbell. — I  will  now  call  Mr.  Genung,  on  this  point,  for  the  pur- 
pose of  identifying  all  the  papers  in  that  case. 

Mr.  Genung,  bemg  called  upon,  said : 

The  papers  were  all  filed  by  myself  and  Mr.  Hanford,  who  is  principal 
in  the  ofiSce.  I  have  numbered  them.  When  I  say  that  all  were  filed,  I 
should  qualify  the  statement — there  are  some  that  were  not  required  to 
be  filed.  [Examines  papers.]  These  [presenting  some  of  the  papers] 
were  all  filed  by  me. 

Mr.  CampbeU  [To  Mr.  Brockway]. — State  what  you  know  about  the 
statement. 

A. — In  this  statement  the  evidence  was  pretended  to  be  set  forth  by 
Mr.  George,  and  exceptions  taken  by  the  plaintiffs.  I  have  the  written 
exceptions,  which  were  taken  upon  the  trial,  up  at  my  room  at  the  ho- 
tel; I  have  not  got  them  here  )  Iproposed  amendments  to  the  statement; 
the  amendments  proposed  are  these  that  I  now  hold  in  my  hand.  [Ex- 
hibiting a  paper.]  1  proposed  amending  the  evidence,  so  as  to  set  out 
more  fully  the  testimony  given  by  the  plaintiffs  on  the  trial.  The  state- 
ment was  submitted  to  the  Judge  for  settlement,  and  the  amendments 
are  marked  along.  The  first  proposed  amendment  is  marked  "  allowed," 
and  also  the  second,  third,  and  fourth.     The  fifth  has  written  beside  it, 
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by  the  Judge,  as  follows :  "  This  amendment  is  allowed ;  but  after  the 
question  asked  by  plaintiffs'  counsel,  on  line  41,  the  objection  and  excep- 
tion of  defendants'  counsel  must  be  noted ;  also,  the  objection  and  excep- 
tion of  the  answer  on  this  point."  That  is  a  long  amendment,  contain- 
ing considerable  evidence. 

Q. — In  whose  handwriting  is  that  ? 

A. — I  should  say  that  it  \^s  Judge  Hardy's  handwriting.  I  have  seen 
him  write,  and  have  seen  his  handwriting,  very  frequently,  and  that  is 
his  handwriting. 

Q. — Hail  there  been  any  exception  taken  ? 

A. — I  have  no  recollection  of  there  having  been  any  exception  taken 
at  all.  • 

Q. — Or  any  objection  ? 

A. — 1  do  not  recollect  of  any  objection  being  made  but  what  was  ruled 
against  us ;  and  I  have  a  long  list  of  exceptions  signed.  I  think  every 
exception  that  was  taken  to  the  ruling  on  the  trial,  was  in  writing,  and 
signed  by  the  Judge.  I  have  them  in  my  room ;  but  none  was  taken  or 
put  in  the  statement  by  the  defendants'  counsel  at  all. 

On  the  fourth  page  of  the  statement  by  the  plaintiffs'  counsel^  I  find, 
as  I  should  say  in  Judge  Hardy's  handwriting,  in  the  last  portion  of  the 
twenty-first  line,  and  between  the  twenty-first  and  twenty-second  lines 
of  the  page,  this :  "  Defendants  objected  to  question.  Objection  over- 
ruled. Defendants  except."  The  "defendants"  and  "objection,"  are 
abbreviated. 

Q. — Was  that  so,  in  fact  ?  • 

A. — No,  Sir,  I  think  it  was  not.  I  would  have  recollected  it,  if  it  had 
been.  I  recollected  of  no  objection  or  exception  being  taken,  and  no 
exception  is  put  in  the  statement  made  by  Mr.  George.  Every  excep- 
tion that  was  taken  in  the  course  of  the  trial,  to  the  best  of  my  recol- 
lection, was  in  writing.  I  know  they  were  passed  up  repeatedly  by  the 
plaintiffs,  to  be  signed. 

Q. — Have  you  the  engrossed  statement  ? 

A. — I  do  not  know  whether  it  is  here  or  not.  [Examining  the  papers.] 
It  is  here. 

Q. — Eead  that  portion  of  the  evidence  to  which  that  note  related. 

A. — It  is  con  tamed  in  the  statement.  Which  shall  I  read  tcom — the 
statement,  or  the  engrossed  statement  ? 

Mr.  CampheU. — The  original  statement. 

Witness, — I  will  commence  at  the  statement  of  the  amendment,  as  that 
contains  the  evidence  to  which  the  exception  is  noted.     [Beads :] 

"  Strike  out  the  evidence  of  the  witness,  G.  W.  Cain,  after  17th  line  of 
first  page  of  defendants'  statement,  as  the  statement  of  defendants  sets 
forth  the  same  on  pages  1,  2,  and  3,  of  defendants'  statement;  and  insert 
in  place  thereof  as  follows,  to  wit :  *  The  plaintiffs  then  introduced,  as  a 
witness,  G.  W.  Cain;  who,  being  sworn,  testified  as  follows:  "I  live  at 
Chile  Gulch,  and  know  plaintiffs  and  defendants.  I  know  the  claim 
formerly  owned  by  the  plaintiffs,  situated  near  Mercier's  garden.  It 
was  taken  up  in  1858.  Jesse  Robinson,  one  of  the  plaintiffs,  and  myself^ 
took  it  up.  The  claim  is  one  hundred  yards,  or  so  below  Mercier's 
garden,  at  the  lower  end — the  upper  end  about  opposite.  I  knew  the 
claim  and  its  condition  at  the  time  Mercier  got  the  writ  of  injunction. 
The  claim  had  on  it  a  flume,  which  was  one  hundred  and  twenty  to  one 
hundred  and  thirty  yards  long;  and  a  ditch,  one  half  mile  long,  which 
took  water  from  the  gulch  above  Milk  Punch  Banch,  and  carried  thue 
water  to  the  claim,  to  wash  it  with.    The  dit9h  and  flume  were  more 
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than  half  a  mile  long.  Plaintiifs  had  on  the  claim  some  ten  or  twelve 
Bloiee  boxes — may  have  been  more.  The  boxes  were  worth  $2  60  apiece. 
The  ditch  and  flume  discharged  the  water  on  the  claim  fifty  yards  above 
the  main  gulch.  The  water  running  through  into  the  claim  would  wash 
earth  into  the  main  gulch.  The  sluices  were  in  good  condition  at  time 
injanction  was  issued.  The  sluice  boxes  lay  a  long  time  after  the  injunc- 
tion was  granted,  and  were  dried  and  split  up  by  the  sun.  This  was 
because  they  could  not  use  them  by  reason  of  the  injunction.  I  worked 
in  the  claim  in  1858  and  1859.     There  is  gold  in  the  claim. 

"*The  plaintiffs  were  thrown  out  of  employment  when  the  injunction 
was  served  on  them.  I  don't  know  how  long,  but  I  know  they  were  not 
doing  anything  until  the  iiijunction  was  dissolved.  I  don't  know 
whether  they  could  have  got  employment  or  not.  It  would  cost  $150  to 
put  the  claim  in  as  good  condition,  after  the  dissolutipn  of  the  injunction, 
as  it  was  in  before.  I  included  the  flume  and  sluices  in  the  above  esti- 
mate." 

'  Plaintiffs  asked  the  following  question  :  *'  What  would  it  be  worth  to 
keep  up  and  maintain  the  ditch  and  flume  during  the  ten  months  of  the 
pendency  of  the  injunction,  without  working  the  claim  ?" 

Then  comes  this,  noted  by  the  Court :  *'  Dfts  objd  to  quesn ;  Objn  over- 
ruled, and  dfts  except." 

'  The  witness  answered  as  follows :  "  It  would  take  one*  man  all  the 
time.  He  could  not  attend  to  any  other  business.  Common  labor  was 
worth  then  $3  00  per  day.  If  water  was  run  in  the  ditch,  it  had  to  be 
cleared  from  sand.  If  the  water  was  turned  out  of  the  ditch  and  run 
down  the  gnlch,  then  the  ditch  and  flume  would  be  spoiled — as  it  was. 
Best  way  is  to  keep  water  in  it  all  the  time,  and  keep  it  cleared  out." 

*3d.  After  the  word  "each,"  in  third  line  of  fourth  page  of  defend- 
ants' statement,  insert  as  follows:  "The  services  were  necessary,  of 
course,  to  dissolve  the  writ  of  injunction,  or  beat  the  suit." 

*4th.  Strike  out  all  of  the  exceptions  taken  by  plaintiffs'  Counsel,  as 
the  same  are  set  forth  in  defendants'  statement,  as  the  same  are  imma- 
terial  on  this  motion.' " 

These  exceptions  are  the  exceptions  set  forth  by  plaintiffs'  Counsel. 
Plaintiffs  having  judgment,  I  moved  to  strike  them  out. 

These  are  set  forth  by  defendants  in  defendants'  statement : 

*'  Plaintiffs'  Attorney  then  asked  witness  the  following  question  : 
*Wbat  was  the  claim  paying  at  the  time  you  were  working  in  the 
claim  V  Defendants  objected ;  objection  sustamed,  and  plaintiffs  excepted. 
Witness  then  stated  that  the  sluice  boxes  were  worth  some  two  dollars, 
or  two  dollars  and  fifty  cents,  each.  Plaintiffs  then  asked  witness  a  num- 
ber of  qaestions,  which  are  placed  upon  record ;  said  questions  being 
objected  to  by  defendants,  objections  sustained,  and  plaintiffs  excepted." 

That  is  the  portion  which  I  asked  to  strike  out. 

("  Here  insert  the  exceptions  of  plaintiffs.")  He  did  not  refer  to  any 
exception  taken  by  defendants. 

Here  is  whei-e  that  amendment  is  proposed  : 

*'  Witness  then  stated  that  the  claim  was  damaged  in  the  sum  of  one 
hundred  and  fifty  dollars,  including  the  damage  done  to  the  ditch,  flume, 
and  sluices ;  that  about  one  hundred  and  twenty  dollars  of  this  amount 
he  estimated  as  damage  to  the  ditch  and  flume,  the  rest  as  damage  done 
to  sluice  boxes.  Witness  then  stated  that  it  would  take  one  man  all  the 
time  to  keep  the  ditch  in  repair,  and  that  wages  were  at  that  time  three 
dollars  per  day;  that  if  the  water  was  turned  out  of  the  ditch,  and  let 
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mn  down  the  creek,  then  the  ditch  could  be  put  in  running  order  in  one 
dav,  by  one  man." 

That  is  the  evidence  I  amended,  to  which  the  exception  is  noted. 

Q. — State  whether  any  new  trial  was  granted  in  that  case,  and  if  so, 
when? 

A. — A  new  trial  was  granted  in  it.  The  entry  is  on  page  563  of  the 
records,  under  date  of*  Saturday,  November  thirtieth,  eighteen  hundred 
and  sixty-one,  as  follows  : 

"  J.  Eobinson  et  al.  vs.  George  Leger  et  al. — S.  W.  Brockway  appears 
for  plaintiffs,  and  \V.  P.  George  for  defendants  ;  and  defendants*  motion 
tor  new  trial  having  been  under  advisement  by  the  Court,  it  is  ordered 
that  said  motion  be  granted.  To  which  order  plaintiffs'  Counsel  thea 
and  there  excepted." 

Q. — When  did  that  case  come  up  for  trial,  since  that  time,  if  it  ever 
has? 

A. — It  was  set  for  trial.  The  entry  is  on  page  567,  under  date  of 
February  third,  eighteeii  hundred  and  sixty-two,  as  follows:  Title  of  the 
case-r-"  J.  E.  Eobinson  et  al.  vs.  George  Leger  et  al. — S.  W.  Brockway 
appears  for  plaintiffs,  and  on  his  motion  the  case  is  ordered  set  for  trial 
Wednesday,  February  12th."  On  page  580,  under  date  of  February- 
twelfth,  eighteen  hundred  and  sixty-two,  the  detailed  entry  in  the  record 
is:  "J.  E.  Kgbinson  et  al.  vs.  Geo.  Leger  et  al. — ^In  this  action,  S.  W. 
Brockway  and  A.  C.  Adams  appeared  for  plaintiffs,  and  W.  P.  George 
and  A.  P.  Dudley  for  the  defendants;  and,  by  consent  of  Counsel,  the 
case  is  ordered  continued.  W.  P.  George  withdraws  from  the  case; 
whereupon  the  Court  adjourned  until  to-morrow  at  10  o'clock.  Jam£S 
H.  Hardy." 

Q. — State  if  you  know  any  circumstances  connected  with  that  case 
being  on  the  calendar  for  the  February  term,  and  its  continuance  over 
the  term  ? 

A. — Yes  ;  I  know  some  circumstances  in  regard  to  the  continuance. 
•  Q. — State  them. 

Mr.  Williams. — We  object.  The  record  shows  it  was  continued  by  con- 
sent. 

Mr.  Campbell. — ^We  want  to  prove  the  circumstances  under  which  that 
consent  was  given;  that  it  was  absolutely  necessary  for  the  plaintiff  to 
consent,  in  consequence  of  the  action  of  Judge  Hardy. 

Objection  withdrawn. 

Witness. — There  was  no  affidavit  made. 

Q. — Did  you  ever  have  any  conversation  with  Judge  Hardy  in  refer- 
ence to  this  case  ?  i 

A.— I  did. 

Q. — State  what  it  was. 

A. — Judge  Hardy  told  me  he  wanted  the  case  continued.  In  fact, 
when  that  case  and  the  Mercier  ease  were  called,  on  the  first  day  of  the 
term,  I  understood  him,  although  not  very  distinctly,  to  say  something 
about  not  trying  the  cases  from  the  bench.  He  spoke  to  me  about  con- 
tinuing the  case.  I  told  him  I  did  not  think  my  clients  would  consent  to 
continue  it,  but  I  would  speak  to  them,  and  if  they  had  no  objection,  I 
would  continue  it.     He  said  it  would  be  better  for  them  to  do  so. 

Q. — Did  he  say  why  it  would  be  better  ? 

A. — He  did  not  assign  any  reason  at  that  time,  that  I  recollect  of.  I 
went  and  spoke  to  my  clients.  We  were  ready  for  trial,  and  had  our 
witnesses  there.  There  was  one  witness  who  had  been  subpoenaed,  but 
my  clients  deemed  him  immaterial,  and  he  was  not  there.     Hardy  said 
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he  wished  he  conld  make  Mr.  George  consent  to  continue  the  case ;  that 
he  refiised  to  consent  to  continue  it.  And  my  clients,  when  I  spoke  to 
them,  said  they  would  not,  under  any  circumstances.  I  told  them  what 
Judge  Hardy  said,  and  told  them  Ihat  I  thought  it  would  he  a  great  deal 
better,  because  there  might  be  some  misunderstanding ;  that  we  would 
avoid  any  more  new  trials,  and  they  had  better  continue  the  case.  So 
they  said  they  would  do  so.  When  we  went  into  Court,  Mr.  George 
refused  to  consent  to  a  continuance.  Acting  under  what  the  Court  had 
said  to  me,  I  proposed  making  a  statement  of  what  the  witness  who  was 
not  there  would  testify  to,  if  there ;  and  I  understood  Mr.  George  in 
Court  to  say  he  would  not  exact  an  affidavit,  but  take  merely  a  state- 
ment. I  wrote  out  a  statement  of  it,  and  when  he  came  in  he  required 
an  affidavit,  and  my  client  would  not  make  the  affidavit ;  said  he  was 
ready  for  trial,  and  he  would  not  make  any  affidavit.  I  thought  then, 
as  the  responsibility  of  the  trial  would  be  thrown  on  Mr.  George,  we 
would  go  to  trial.  In  a  moment,  A.  P.  Dudley  came  in.  There  had 
been  some  talk  in  my  presence.  I  was  sitting  in  Leger's  Hotel,  and 
Dudley  came  in  and  said  he  had  been  employed  for  the  defendants  in  the 
ease.  I  think  Judge  Hardy  was  present ;  he  was  out  and  in,  and  I 
think  was  present  at  this  conversation.  I  told  Dudley  he  should  not 
help  try  it  for  the  defence  ;*  that  his  office  had  helped  try  it  for  the 
plamtiffs  once,  when  Adams,  his  partner,  had  sat  by  me  and  taken  notes 
for  the  plaintiffs,  and  that  he,  Dudley,  should  not  act  for  the  defendants. 
He  said  that  he  should ;  that  he  had  taken  a  fee,  and  should  help  em- 
panel a  j  ury,  at  any  rate.  I  told  Judge  Hardy  that  Al.  Dudley  should 
not  help  try  that  case  for  the  defendants,  unless  the  Court  decided  in 
Court  that  a  man  had  a  right  to  do  it^  after  having  helped  try  it  on  the 
other  side.  The  Judge  told  me  not  to  do  any  such  thing ;  "  Let  him  try 
it ;  the  quicker  he  kills  himself,  the  better  it  is  for  you. 

Q. — And  under  those  circumstances  you  consented  to  the  continuance  ? 

A. — I  did.  It  was  after  this  talk  that  Mr.  George  and  Mr.  Allen  P. 
Dudley  came  into  the  Court  room,  the  Judge  bemg  upon  the  bench, 
and  I  consented  to  the  continuance  of  the  case.  Mr.  George  immedv 
ately  gave  notice  that  he  withdrew  from  the  case.  I  think  I  objected 
in  donrt  to  Mr.  Dudley's  appearing,  but  no  formal  proceedings  were  had, 
or  any  orders  entered ;  and  the  objection  was  not  noticed,  to  my  recol- 
lection. I  do  not  recollect  of  it  because  I  was  talking  with  Mr.  Adams. 
Mr.  Adams  sat  with  me  to  help  try  the  case  for  the  plaintiffs,  when  Mr. 
Dudley  came  in  for  the  defendants.  When  he  appeared  for  the  defendants 
Mr.  Adams  gave  notice  that  the  firm  of  Dudley  &  Adams  was  dissolved. 
To  which  Mr.  Dudley  responded :  That  for  the  purposes  of  that  case 
it  was  dissolved.     Mr.  Adams  ^aid :  "  I  said  the  firm  was  dissolved." 

Q. — Who  were  the  Attorneys  of  record  for  the  plaintiff  in  that  case  ? 

A. — ^My  name  alone  appears  upon  the  papers.  After  the  case  was 
brought,  Mr.  Adams  proposed  to  me  to  help  him  and  Mr.  Dudley  in  a 
case,  and  they  would  pay  me.  I  said  I  would  help  them  if  they  would 
help  me  in  this  case;  and  we  would  change  work.  They  were  employed 
in  the  case.  Mr.  Adams  was  present  assisting  me  on  the  previous  trial ; 
bat  I  do  not  think  Mr.  Dudley  assisted  in  the  case. 

Q. — ^Did  Judge  Hardy  at  any  time  assign  any  reason  for  wishing  to 
continue  the  trial  of  that  cause  ? 

A. — I  do  not  think  he  did.  He  said  he  did  not  want  to  try  it ;  his 
position  was  such — or  something  of  that  kind.  I  did  not  ask  him  his 
reasons. 
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Q. — ^He  said  that  his  poBition  was  euch  that  he  did  not  want  to  try  it, 
did  he? 

A. — I  would  not  say  that  that  was  the  exact  language.  I  think  he 
said  "  his  positibn ;"  but  there  was  something  about  it  that  made  him  in- 
disposed to  try  it.  I  do  not  know  what  the  reason  was.  I  hare  no 
recollection  of  any  except  what  I  have  stated  here. 

On  motion  of  Senator  Parks,  the  Court  adjourned  until  eleven  o'clock 
on  Tuesday  morning,  April  twenty-ninth. 


TESTIMOISTY 


IN  THE 


TRIAL  OF  JUDGE  J.  H.  HARDY. 


SECOND   DAY— APRIL    Q9,   1863. 


TESTIMONY     FOE     THE     PEOSECTTION. 


A.    W.   GENt'NG  RECALLED. 

Mr.  CampheJl — Mr.  Genung,  produce  the  records  in  the  case  of  E. 
Mercier  vs.  W.  C.  Denny  et  al. 

The  witness  produced  papers. 

Q. — Are  these  all  the  papers  on  file  in  that  case  ? 

A. — They  were  all  here,  and  were  numbered.  (After  a  pause.)  Ah  ! 
there  is  one  paper  absent. 

Q. — Where  is  that  paper  ? 

A. — I  do  not  know. 

Q. — What  paper  is  that  which  is  missing  ? 

A. — I  think  it  is  an  affidavit  for  a  change  or  venue. 

Q. — Do  you  know  where  that  paper  is  i 

A.— I  do  not.  I  could  not  find  it  in  the  office.  It  has  been  filed  with 
the  papers^,  I  know,  but  it  does  not  appear  with  them.  These  papers  are 
taken  to  Attorneys'  offices  frequently;  and  sometimes  we  find  them  in 
one  office,  and  sometimes  in  another.  Sometimes  they  are  returned  to 
the  Clerk's  office  by  the  Attome3'8  ;  sometimes  we  have  to  go  after  them. 
Here  are  all  the  papers  that  I  could  get ;  and  all  the  papers  are  here,  1 
believe,  except  that  one. 

The  President  marked  the  papers  produced  by  witness;  the  same  be- 
ing placed  in  evidence,  and  considered  as  read. 
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appear,  on  motion  of  "W.  L.  Dudley,  Counsel  for  defendant,  the  cause  is 
ordered  dismissed." 

Mr.  Wilitams. — I  do  not  understand  you  exactly.  You  say  that  on 
Saturday  evening,  the  case  having  been  summed  up,  was  given  to  the 
jury.  You  say  that  at  twelve  o'clock  that  evening  they  had  not  re- 
turned ? 

A. — No,  Sir;  they  had  not  returned  at  twelve  o'clock. 

Q. — The  legal  term  of  the  Court  expired  at  twelve  o'clock  ? 

A. — I  so  understood  it. 

Q. — The  jury  came  in  at  one  o'clock? 

A. — That  is  my  recollection. 

Q. — They  brought  in  a  verdict,  and  it  was  filed  ? 

A. — ^Yes,  Sir. 

Q. — You  say  you  made  a  rough  minute  of  the  proceedings  ? 

A.— Yes,  Sir. 

Q. — This  was  the  last  record  of  proceedings  made  in  that  case  until 
after  you  were  summoned  here  to  answer  before  the  Committee  of  In- 
vestigation or  Accusation  ? 

A. — That  is  tJie  record.  After  sitting  in  Court  all  day  listening  to  the 
trial,  engaged  as  I  was,  I  would  not  write  up  a  long  verdict,  containing 
special  issues,  at  one  o'clock;  but  I  would  defer  the  writing  up  of  the 
record  to  another  time,  when  I  had  more  leisure.  But  I  filed  the  ver- 
dict, so  as  to  answer  all  the  requirements  of  the  law  concerning  the  mat- 
ter. 

Q. — The  whole  of  the  verdict  was  recorded  ? 

A. — Yes,  Sir. 

Q. — Was  there  a  general  verdict  ? 

A. — ^Yes,  Sir,  and  a  special  verdict. 

Q. — Was  the  whole  verdict  written  and  signed  by  the  jury  ? 

A. — My  impression  is  that  it  was  not  signed  by  any  of  the  jurors.  I 
think  that  the  jury  was  polled. 

Q. — Now,  I  understand  you  to  say  that  since  you  were  summoned  here 
as  a  witness  before  this  Committee  of  Investigation,  that  you  made  a 
further  record ;  or,  perhaps,  it  is  more  proper  to  say  that  you  have  "  writ- 
ten up  "  the  record  ? 

A. — ^Well,  I  have  recently  made  the  record  of  that  which  1  made  a 
rough  minute  of  on  the  night  of  the  trial.  I  made  a  minute  of  the  find- 
ing of  the  verdict,  and  a  rough  minute  of  its  reception.  I  made  no  re- 
cord at  all  of  the  substance  of  the  verdict. 

Q. — Now,  at  whose  suggestion  did  you  make  the  record  within  the 
last  ten  days  ? 

A. — My  own.  No  one  prompted  me  to  do  it.  I  tried  to  get  sugges- 
tions as  to  the  best  mode  of  doing  it,  but  could  not.  I  asked  Mr.  Wil- 
liam L.  Dudley  about  it.  I  stated  to  him  what  I  proposed  to  do.  He 
said,  "  I  am  engaged  in  the  case,  and  I  will  have  nothing  to  do  with  it." 
That  was  substantially  what  he  said.  I  asked  Judge  Hardy  about  it,  in 
Jackson,  and  he  returned  me  the  same  answer  that  he  did  that  night  of 
the  trial.  As  he  was  leaving  the  bench,  I  called  him  to  my  desk,  and 
asked  him  for  diref  tions  about  making  up  the  record.  I  should  have 
made  the  entry  on  the  next  day,  Sunday,  or  on  Monday,  had  Judge 
Hardy  not  said,  "  I  will  come  in  and  sign  the  record  to-morrow."  That 
is  the  reason  for  the  delay.  Then  this  prosecution  was  started,  and  that 
was  further  cause  for  delaying  in  regard  to  this  matter,  as  I  did.  I 
knew  that  the  Attorneys  had  seen  these  records  as  they  were ;  and  I 
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knew  that  I  should  be  summoned  here  with  these  books.     I  was  un- 
willing to  make  any  additional  writing  then,  at  that  time. 

Q. — After  your  appearance  here  before  the  Investigating  Committee, 
you  made  a  record  of  what  occurred  in  Court  on  Sunday  morning  ?  And 
on  your  own  motion  ? 

A. — Yes,  Sir. 

Q. — You  state  that  you  made  an  inquiry  at  Jackson  of  Judge  Hardy  ? 

A. — Yes,  Sir. 

Q. — Did  not  Judge  Hardy  tell  you  not  to  meddle  further  with  the 
record  ?  to  leave  il^as  it  was  ? 

A. — I  had  two  interviews  with  him.  On  one  occasion  he  gave  me  the 
same  in8{ruetions  which  he  did  on  Sunday  morning  or  Saturday  night. 
But  when  I  was  passing  through  Jackson,  to  come  here  as  a  witness — 

Q. — [Interrupting.]  Since  the  commencement  of  this  prosecution, 
and  while  you  were  on  your  way  to  this  city  with  the  records,  did  not 
Judge  Hardy  tell  you  not  to  do  anything  with  them ;  but  to  leave  them 
as  they  were  ? 

A. — That  was  his  advice,  substantially.  I  t^ink  that  he  remarked, 
that  if  I  had  written  it  up  he  would  not  have  signed  it  now ;  or  some- 
thing like  that. 

Q. — That  was  after  the  commencement  of  this  prosecution  or  examin- 
ation ? 

A. — Yes,  Sir. 

Mr,  Campbell — Was  that  verdict  signed  ? 

A. — I  think  it  was  not  signed.     I  think  the  jury  were  polled. 

Mr.  Williamg. — It  was  written  and  delivered  by  the  jury,  and  you  think 
that  the  jury  were  polled  ? 

A. — Yes,  Sir.  There  was  a  general  answer  to  the  verdict,  and  I  think 
the  jury  were  individually  asked. 

Mr.  Campbell. — ^Is  that  answer  on  file  ? 

A. — Yes,  Sir  ;  on  the  same  piece  of  paper. 

EXAMINATION   OF   MR.   BROGKWAY  RESUMED. 

Mr.  Campbell. — ^Will  you  state  whether  you  were  Counsel  in  the  case 
of  E.  Morcier  et  al.  vs.  W.  C.  Denny  et  al.,  referred  to  by  the  last  wit- 
ness? 

A. — I  was  one  of  the  Counsellor  defendants. 

Q. — Who  were  the  other  Counsel  in  the  case  ? 

A. — I  drew  all  the  papers,  and  the  other  Counsel,  to  whom  I  spoke  in 
the  matter,  and  who,  for  a  certain  purpose,  appeared  with  me  in  the 
case,  were  Dudley  &  Adams,  and  W.  h.  Dudley. 

Q. — For  what  purpose  did  they  appear  ? 

A. — I  got  them  to  appear  for  the  purpose  of  securing  their  influ- 
ence. 

Q. — Their  influence  with  whom  ? 

A. — With  the  Court.     I  told  some  of  them  at  the  time — 

Mr.  WUUamn. — Never  mind  what  you  told  some  of  them. 

Mr.  Campbell. — Now  state  all  you  know  in  relation  to  the  motion  for  a 
change  of  venue  in  that  case. 

A. — All  that  I  know  in  relation  to  that  matter  is,  that  the  motion  was 
made,  that  it  was  resisted,  argued,  taken  inider  advisement  by  the  Court, 
and  subsequently  refused. 

Q. — When  was  it  taken  under  advisement  ? 

A. — ^I  cannot  recollect  the  date  without  looking:  at  the  record. 
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Q. — ^Was  it  at  the  time  the  motion  was  made  that  the  matter  was 
taken  under  advisement  ? 

A. — I  believe  it  was. 

Q. — Just  refer  to  the  record  of  the  fifteenth  of  August,  eighteen  hun- 
dred and  sixty-one. 

A. — ^Yes,  Sir.  On  the  fifteenth  of  August  the  record  shows  that  the 
motion  was  argued,  and  taken  under  advisement. 

Q. — Do  you  know  anything  of,  or  did  Judge  Hardy  ever  say  anything 
about  it,  previous  to  the  rendering  of  the  decision  in  relation  to  that 
matter  ?  • 

A. — I  do  not  recollect  that  he  ever  said  anything  to  me  in  relation  to 
the  motion  for  a  change  of  venue,  from  the  time  it  was  argued  until  the 
time  the  decision  was  rendered  in  Court.  I  was  out  of  Court  at  the 
time  the  decision  was  announced  ;  I  think  that  I  came  in  afterwards, 
and  was  informed  that  the  motion  was  denied.  I  have  no  recollection 
of  having  any  conversation  with  the  Judge  in  relation  to  the  matter 
during  the  time  to  which  you  refer. 

Q. — Now,  will  you  state  what  you  know  in  relation  to  any  continu- 
ance of  the  case  from  the  seventeenth  of  February  until  the  twenty- 
seventh  of  February,  eighteen  hundred  and  sixty-two  ? 

A. — Well,  in  the  early  part  of  the  trial — ^the  case  was  set  for  trial,  I 
believe,  on  the  seventeenth  of  August — on  the  morning  of  the  day  on 
which  it  was  set  for  trial,  the  Counsel  for  defendants  came  into  Court, 
and  pleaded  before  the  Court  for  leave  to  amend  their  replication.  I  think 
that,  according  to  the  Eules  of  the  Court,  as  they  are  established  in  the 
Sixteenth  Judicial  J)istrict — that  is  my  recollection — ^all  pleadings  for 
motions  to  amend  must  be  made  before  the  case  is  reached  for  trial. 

Mr.  Ulghy. — Just  turn  to  Eule  Twenty-Sixth  of  the  Court — that  will 
tell  you. 

The  witness  read  the  Twenty-Sixth  Rule  of  the  Court,  which  is  as 
follows : 

RULE    TWENTY-SIXTH. 

No  amendment  will  in  any  case  be  allowed  for  any  defective  pleading 
after  a  cause  is  called  for  trial.  This  Rule  shall  not  apply  to  any  clerical 
error  or  omission. 

That  is  the  Rule.  ' 

Q. — That  is  one  of  the  Rules  of  that  Court,  is  it  ? 

A. — Yes,  Sir;  that  is  one  of  the  printed  Rules,  and  I  think  it  is  also 
written  in  the  records.  We  resisted  the  motion  to  amend  the  replica- 
tion.    There  was  Mr.  William  L.  Dudley — 

Mr,  Williams. — [Interrupting  the  witness.]  You  are  now  speaking  of 
the  motion  for  leave  to  amend  ? 

A. — Yes,  Sir  j  I  am  speaking  of  the  motion  for  leave  to  amend  the  re- 
plication. I  think  Judge  Robinson  stated,  that  as  the  pleadings  then 
stood — 

Mr.  WiUiams, — [Interrupting.]     What  Judge  Robinson  ? 

A. — Judge  Tod  Robinson. 

Mr.  Campbell. — Whom  did  Judge  Robinson  represent  ? 

A. — He  was  then  representing  the  plaintiff. 

Mr.  CamphcU. — Who  else  waff  in  the  case  ? 

A. — W.  P.  George  of  Amador,  was  in  the  case.  I  do  not  know  but 
that  I  stated  that  the  defendants  made  the  motion  for  leave  to  amend  the 
replication.     It  was  the  plaintiffs  who  made  that  motion.     We  resisted  it, 
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as  cut  off  by  the  Eule.  I  think  that  Judge  Eobinson  stated,  that  as  the 
pleadings  then  stood,  the  defendants  were  entitled  to  judgment  from  the 
pleadings. 

Mr.  WifUarm. — ^Did  he  make  tliat  statement  in  open  Court  ? 

A. — Yes,  Sir,  in  open  Court.  Something  to  that  effect,  if  it  was  not  51 
direct  statement.  The  defence  consisted  in  denying  the  judgment  which 
I  had  pleaded  in  the  answer,  in  bar  of  that  action,  in  a  case  tried  between 
E.  Mercier,  plaintiff,  and  J.  W.  Robinson  and  others,  defendants.  This 
case  involved  the  right  to  work  the  same  mining  ground,  and  the  defend- 
ants in  thU  suit  had  purchased  of  the  defendants  in  that  suit,  and  I  pleaded 
that  judgment  in  bar.  They  had  purchased  the  mining  ground,  the 
property  in  controversy.  They  had  succeeded  to  all  the  interests  of  the 
former  defendants ;  and  the  other  side,  through  some  carelessness  or  neg- 
lect, or  lack  of  investigation,  hafl  failed  to  deny  that  judgment  suffi- 
ciently, ^  that,  as  the  pleading  then  st9od,  we  were  entitled  to  judg- 
ment. 

Mr,  CnmpheU, — Was  the  case  set  for  trial  on  the  seventeenth  ? 

A. — That  was  the  morning  the  case  came  up. 

Q. — State  all  that  took  place. 

A. — Well,  I  believe  that  the  first  thing  submitted  by  Judge  Eobinson 
was  the  proposed  amendment  to  the  replication.  lie  was  answered  that 
there  was  no  showing  made  for  the  amendment.  The  Judge,  from  the 
bench,  said  that  it  would  require  a  showing,  notice,  affidavits,  etc.,  and  he 
would  continue  the  motion  to  a  certain  day — to  a  day,  which,  I  believe, 
was  just  a  week  from  that  time.  The  case  was  set  for  trial,  I  think,  on 
the  twenty-seventh  of  that  month.  I  find,  on  page  584  of  the  records, 
date,  seventeenth  of  February,  the  following  entry : 

*'E.  Mercier  et  al.  vs.  W.  C.  Denny  et  al. — Tod  Robinson  and  W.  P. 
George  appear  for  plffs,  and  S.  W.  Brockway  for  defts,  and  on  motion 
and  affts  of  plffs*  Counsel  the  case  is  ordered  postponed  until  Feb. 
27th,  on  plffs*  payment  of  costs." 

Q. — Say  whether  that  motion  was  opposed,  or  not. 

A. — Oh,  j^es,  Sir;  we  oi)posed  the  motion.  We  did  everything  we 
could  to  defeat  it. 

Q. — State  whether  you  ever  had  any  conversation  with  Judge  Ilardy 
relative  to  anv  action,  or  inaction,  in  that  case. 

A.— Yes,  Sir;  I  did.  • 

Q. — State  when  and  where  that  conversation  took  place. 

A. — I  think  it  was  on  the  twenty-eighth.  It  was  either  on  Friday  or 
Saturday.     I  think  it  took  place  on  the  last  day  Court  was  held. 

Q. — State  where  that  conversation  took  place,  in  whose  presence,  and 
what  it  was  ? 

A. — The  conversation  took  place  at  Mokelumne  Hill ;  a  portion  of  it 
in  my  office,  and  a  part  of  it  in  the  hall  which  runs  through  the  lower 
floor  of  the  Court  House.  There  was  no  one  present  but  Judge  Ilardy 
and  myself. 

Q. — Well,  go  on,  and  state  what  that  conversation  was. 

A. — I  went  into  my  office  with  the  Judge  to  do  same  writing.  There 
I  told  Judge  Hardy  that  Mr.  William  L.  Dudley  had  told  Mr.  Denny, 
one  of  the  defendants,  that  he  (Judge  Hardy)  had  told  him  (Mr.  Dudley) 
to  consume  all  the  time  he  could  in  the  trial  of  the  case  of  McDermott 
rf.  Higby,  so  as  to  prevent  this  case  from  coming  up — ^this  case  of  E. 
Mercier  cs.  Denny  and  others.  The  Judge  said  that  it  was  true — that 
he  did  tell  Mr.  Dudley  this.  I  think  that  I  went  on  to  say  that  he 
(Judge  Hardy)  was  reported  by  Mr.  Dudley  to  Mr.  Denny  to  say  that 
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CONTINUATION   OF   MR.   BEOCKWAY's   TESTIMONY. 

Mr.  Campbell. — Mr.  Brockway,  proceed  to  state  what  you  know  in  re- 
lation to  the  ease  of  W.  F.  McDermott  vs.  F.  C.  Burke  et  als.,  in  the 
District  Court  of  the  Sixteenth  Judicial  District,  of  and  for  the  County 
of  Calaveras. 

Witness. — Well,  shall  I  state  what  the  case  was  brought  for  ? 

Mr.  CampbcU. — Yes,  Sir. 

A. — It  was  a  case  brought  to  recover  property  formerly  owned  by  the 
Table  Mountain  Water  Company,  under  an  unexpired  leasehold,  which 
the  plaintiff  alleged  he  had  become  seized  and  possessed  of 

Mr.  Williams. — Real  estate  ? 

A. — ^o,  Sir ;  not  exactly.  It  was  a  w^ater  ditch  and  flume,  for  mining 
purposes.  The  defendants  set  up,  in  defence,  that  they  were  owners,  and 
entitled  to  the  possession  of  the  property;  and  that  the  leasehold  estate 
had  ceased  and  determined ;  that  the  leasehold  had  been  cancelled.  It  was 
conceded  that  the  defendants  were  owners  of  the  property.  The  only 
question  was,  the  right  of  possession  during  a  year  or  more  of  the  con- 
tinuance of  the  lease.  The  Attorneys  for  the  plaintiff,  I  think,  were 
Robinson,  Beatty,  and  Heacock,  of  Sacramento.  I  Avas  for  the  defend- 
ants. Employed  with  me  on  the  trial  of  the  case,  wafe  Mr.  Sunderland 
of  Sacramento.  An  application  was  made  for  the  appointment  of  a 
Receiver. 

Mr.  Williams. — On  which  side  Avas  Mr.  Sunderland  Counsel  ? 

A. — For  the  defendants,  with  me.  There  was  a  motion  made  for  the 
appointment  of  a  Receiver. 

Mr.  Cajnphell — When  was  that  ? 

A. — Well,  I  have  the  entry  here  somewhere.  I  think  it  was  some 
time  in  December,  eighteen  hundred  and  fifty-nine.  I  think  that  a  Re- 
ceiver was  appointed  on  the  same  day  that  the  motion  was  made;  that 
was  on  the  third  day  of  December,  eighteen  hundred  and  fifty-nine. 
The  affidavit  on  which  the  motion  was  made,  was  filed  on  the  twenty- 
eighth  of  November,  eighteen  hundred  and  fifty-nine.  On  the  third  of 
December,  eighteen  hundred  and  fifty-nine,  an  order  was  made  appoint- 
ing Joseph  P.  Vaughan,  Receiver.  I  will  read  the  order  of  the  Judge  in 
this  case. 

W.  F.  McDermott  ") 

vs.  y  In  the  District  Court  of  the  Sixteenth  District. 

S.  W.  Burke,  et  als.  j 

This  case  is  now  before  the  Court  on  motion  for  the  appointment  of  a 
Receiver.  The  property  is  a  water  ditch,  the  title  being  in  dispute.  It 
is  impossible  to  ascertain  the  value  of  the  rents  and  profits,  and  for  that 
reason  a  Receiver  should  be  appointed. 

The  name  of  Joseph  P.  Yaughan  having  been  suggested  as  h,  suitable 
person  to  be  Receiver,  by  plaintiff's  Counsel,  he  is  hereby  appointed  Re- 
ceiver, subject  to  the  right  of  defendants  to  move  for  a  revocation  op 
substitution,  and  on  the  filing  a  bond  to  the  State  of  California  in  the 
sum  of  five  thousand  dollars,  conditional  for  the  faithful  performance  of 
the  duties  of  Receiver,  and  for  the  prompt  payment  of  all  moneys  coming 
into  his  hands  according  to  law  and  the  orders  of  the  Court  hereafter  to 
be  made,  he  is  authorized  to  take  possession  of  the  ditches,  flumes,  and 
property  described  in  the  complaint,  and  to  demand  and  receive  all  water 


27 

rents,  issues,  and  profits,  arising  therefrom,  until  the  further  order  of  this 
Court. 

[Signed]  JAMES  H.  HAEDY, 

District  Judge. 
MoKELUMNE  HiLL,  December  3d,  1859. 

Witness. — ^The  defendants  at  that  time  were  in  possession  of  the  ditch, 
and,  as  we  alleged  to  the  Court, making  large  improvements  upon  it;  and 
we  did  not  wish  a  Keceiver  to  interfere  with  the  possession  of  the  prop- 

Jerty  so  as  to  prevent  our  making  any  improvements.  I  understood  the 
udge  to  say,  at  the  time  the  Eoceiver  was  appointed,  that  he  would  not 
allow  the  Receiver  to  interfere  with  the  possession  of  the  property  in 
soch  a  manner  as  to  prevent  our  making  the  improvements  we  desired. 
A  short  time  after  the  Receiver  was  appointed,  my  clients  came  to  me 
and  complained  that  the  Receiver  was  turning  them  entirely  out  of  pos- 
session of  the  property.  They  said  that  he  refused  to  allow  them  to 
have  anvthins:  to  do  with  it.  I  went  to  Jackson,  and  there  made  a  mo- 
tion  before  Judge  ITardy  for  the  purpose  of  getting  him  to  instruct  the 
Receiver  in  regard  to  this  matter.  This,  Judge  Hardy  refused  to  do. 
Sabsequently,  a  motion  was  made  to  remove  the  Receiver. 

Mr.  Campbell. — When  tvas  that  motion  made? 

A. — I  believe  the  papers  are  here,  from  which  I  can  tell.  Yes,  here 
are  the  papers;  here  is  the  affidavit,  and  the  notice  of  the  motion,  and 
the  order  for  the  hearing  of  the  motion.  I  can  best  explain  mattei's  by 
reading  them. 

[The  witness  read  as  follows :] 

State  op  California,  ) 

County  of  Calaveras,  j 
W.  F.  McDermott, 


In  District  Court,  Sixteenth  Judicial  Dis- 
trict, in  and  for  said  County  and  State. 


Plaintiff, 

S.  W.  Burke,  et  als.. 

Defendants.  ^ 

Hiram  Hughes,  one  of  the  defendants  in  the  above  entitled  action,  be- 
ing duly  sworn,  deposes  and  says : 

That  Joseph  P.  V aughan,  the  Receiver  appointed  by  the  Court  in  the 
said  action,  has,  by  virtue  of  his  appointment  and  pretence  of  authority 
thereunder,  taken  entire  and  absolute  possession  of  all  of  the  ])roperty 
known  as  and  called  the  "  Table  Mountain  Water  Company's  Ditch,"  de- 
scribed in  the  plaintiff's  complaint,  and  ousted  the  defendants  therefrom; 
<hat  he  has  and  does  refuse  to  permit  the  defendants,  who  are  the  own- 
era  thereof,  to  have  anything  to  do  with  the  control,  management,  or 
improvement  of  such  property,  in  open  violation  of  their  rights  and  of 
the  law.  That  by  his  unlawful  and  arbitrary  conduct  in  the  premises, 
he  prevents  the  defendants  from  keeping  such  property  in  repair,  and 
from  making  such  improvements  thereon  as  are  absolutely  necessary  for 
the  preservation  thereof  That  such  Receiver  is  wholly  unacquainted 
with  the  management  and  control  of  ditch  property,  and  conducts  the 
same  in  such  a  manner  as  greatly  to  injure  said  property,  and  lessen  the 
receipts  thereof. 

That  he  dismissed  employes  of  the  defendants  who  were  well  acquainted 
▼Hh  said  property  and  the  management  thereof,  and  employed  in  their 
places  men  who  have  not  the  necessary  experience  to  enable  them  to  do 
such  business  properly. 
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That  tinder  his  management,  the  expenses  of  managing  the  said  prop- 
erty arc  greatly  increaaedj,  and  the  property  suffering  great  damage  for 
want  of  proper  care  and  management  thereof. 

That  said  J.  P.  Yaughan,  who  is  the  acting  Ecceiver,  has  acted  [is  one 
of  plaintiff's  Attorneys  in  said  action,  and  himself  served  the  papers  in 
the  motion  made  for  the  appointment  of  a  Receiver  in  such  action. 

That  there  arp  good  and  competent  business  men  who  can  be  appointed 
as  Receiver,  with  all  necessary  experience  tliercfor.  who  will  take  cAre 
of,  control  and  manage  the  property  and  business  aforesaid,  at  one  half 
the  costs  that  Yaughan  is  incurring  by  his  management  thereof. 

Wherefore,  the  defendants  pray  the  Court  to  remove  said  Joseph  P. 
Yaughan  from  the  position  of  Receiver,  which  he  now  holds  by  appoint- 
ment of  this  Court. 

[Signed]  HIRAM  HUGHES. 

Sworn  before  me  this  sixteenth  day  of  January,  eighteen  hundred  and 
sixty. 

[Signed]  S.  W.  BROCKWAY, 

Xotary  Public. 


W.  F.  McDermott, 

Plaintiff: 


N 


State  or  California,  ) 

County  of  Calaveras.  ) 


V8. 


S.  W.  Burke,  ETALS., 

Defendants. 


In  District  Court,  Sixteenth   Judicial  Dis- 
trict, in  and  for  said  County  and  State. 


Take  notice,  that  on  the  twenty -first  day  of  January,  eighteen  hun- 
dred and  sixty,  the  defendants  in  the  above  entitled  action  will  move  the 
Hon.  J.  H.  Hard}'',  Judge  of  the  Court  aforesaid,  at  his  chambers,  at  the 
village  of  Mokelumne  Hill,  at  twelve  o'clock,  m.,  of  said  day,  for  an  or- 
der revoking  the  appointment  of  Joseph  P.  Yaughan  as  Receiver  in  said 
action,  and  to  remove  him  therefrom.  Said  motion  will  be  made  upon 
the  affidavits,  copies  of  which  are  herewitli  served  upon  you. 

[Signed]  '     8.  W.  BROCKWAY, 

Defendants'  Attorney. 
Messrs.  J.  P.  Yaughan,  Receiver,  and  Robinson,  Beatty  and  Heacoek, 
Plaintiff's  Attorneys. 

It  is  hereby  ordered  that  the  hearing  of  the  motion,  of  which  the 
within  is  notice,  be  at  my  chambers,  at  Mokelumne  Hill,  on  the  twenty- 
first  day  of  January,  A.  I),  eighteen  hundred  and  sixty,  at  twelve  o'clock, 
M.,  of  said  dav. 

[Signed]  JAMES  H.  HARDY, 

District  Judge. 

[Witness  went  on  to  say :] 

On  the  morning  of  the  day  in  which  the  motion  was  to  be  hoard, 
Judge  Hardy  and  O.  H.  Beatty,  of  Sacramento — who  came  up  on  the 
part  of  the  plaintiff*'s  Attorneys,  to  argue  the  motion — came  into  my 
office,  where  I  sat ;  and  the  Judge  said  to  me  that  he  would  not  hear 
the  motion.  He  said  that  he  and  Frank  Treat,  who  was  one  of  the  de- 
fendants, were  not  on  friendly  terms,  and  that  he  would  not  hear  any 
motion  in  w^hich  he  was  interested. 

Mr.    Wiiliayns. — Q. — What  do  you  mean  by  "  he  T 
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A. — Treat.     Treat — I  mean  Treat. 

Mr.  Campbell. — State  whether  any,  and  if  so,  what  property  came  into 
the  hands  of  the  Receiver  under  that  appointment. 

A. — ^Well,  the  order  was  made  to  place  the  Receiver  in  possession  of 
the  ditches,  flumes,  and  other  property  in  controversy. 

Q. — Do  you  know  anything  about  the  revenue  of  that  property  ? 

A. — ^Xot  of  my  own  knowledge.     All  I  know  is  what  I  have  been  told. 

Q. — Do  you  know  whether  that  property  was  producing  any  revenue 
or  not  ? 

A. — That  T  cannot  tell,  except  from  what  my  clients  told  me,  and  what 
was  said  in  Court.  Some  of  the  owners  could  tell  more  about  that  than 
I  could. 

Q. — The  motion,  then,  for  the  removal  of  the  Receiver  was  not  heard  ? 

A. — No,  Sir,  it  was  not. 

Q. — ^AVas  any  other  reason  assigned  by  Judgfe  Hardy  for  refusing  to 
hear  the  motion  ? 

A. — There  w^as  not,  that  I  heard  of. 

Q. — At  the  time  of  the  appointment  of  the  Receiver,  did  Judge  Hardy 
make  any  objections  to  hearing  the  motion  for  the  appointment  ? 

A. — No,  Sir.  No  objection  was  made  by  either  side,  or  by  any  one, 
that  I  am  aware  of.     I  never  heard  of  any. 

Q. — Can  you  state  what  relations  existed  between  the  Receiver  ap- 
pointed, Joseph  P.  Vaughan,  and  Judge  Hardy  ? 

A. — I  did  not  know  about  their  relations  at  the  particular  time  the  ap- 
pointment was  made.     They  had  been  law  partners  there  before. 

Q. — How  long  before  ? 

A. — Up  to  the  time  that  Judge  Hardy  went  upon  the  bench.  This 
suit  was  commenced  in  August,  eighteen  hundred  and  fifty-nine.  I  think 
that  the  Judge  was  appointed  in  January,  eighteen  hundred  and  fifty- 
nine.     That  is  my  recollection. 

Mr.  Williams. — Q. — The  suit  was  commenced  when  ? 

A. — In  August,  eighteen  hundred  and  fifty-nine.  In  the  preceding 
January,  the  Judge  was  appointed  to  the  bench.  It  was  either  in  Jan- 
nary,  or  the  first  of  February,  that  he  was  appointed. 

Mr.  Campbell. — Q. — In  what  year  ? 

A. — In  the  same  year,  eighteen  hundred  and  fifty-nine. 

Q. — State  what  Joseph  r.  Vaughan's  reputation  was,  with  regard  to 
pecuniary  responsibility,  at  the  time  of  his  appointment  as  Receiver,  and 
at  the  time  of  the  motion  for  his  removal  */ 

A. — Well,  I  do  not  know  of  any  property  that  he  had.  I  can  only 
state  what  I  did  not  know.     I  did  not  know  of  his  having  any  property. 

Q. — Did  you  know  what  his  pecuniary  condition  was,  generally  ? 

A. — I  can  only  state  concerning  him  that  which  I  miglit  know  of  any 
one.  It  would  be  an  entirely  negative  statement.  I  did  not  know  of  his 
having  any  property. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him — I  cannot  tell  exactly.  I  have  known  him  for 
a  year  or  two,  or  about  that,  I  should  think. 

Q. — ^Did  you  live  in  the  same  town  ? 

A. — We  lived  in  the  same  town. 

Q. — ^What  was  his  general  character  for  pecuniary  responsibility  ?  Do 
you  know  what  it  was  at  the  time  of  his  appointment  as  Receiver,  and 
at  the  time  of  the  motion  for  his  removal  ? 

Mr.  Williams. — I  object  to  the  mode  of  putting  the  question,  and  I 
object  to  the  question. 
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The  Ationtey-  General. — Did  you  make  a  lack  of  pecuniary  responsibility 
on  the  part  of  Mr.  Vaughan  a  ground  for  opposing  his  appointment  ? 

A. — I  did  not  know  of  the  appointment  until  ai'ter  it  was  made.  The 
first  that  I  knew  of  the  matter  was,  I  was  informed  that  the  motion  had 
been  made  to  the  Judge,  and  a  Keceiver  appointed.  I  went  to  the 
Clerk's  office  immediately,  and  found  that  Mr.  Vaughan  had  been  ap- 
pointed. 

The  Attorney- General. — Was  he  appointed  without  notice? 

A. — No,  Sir;  there  was  an  affidavit  filed  by  the  plaintiff;  and  there  was 
an  affidavit  on  the  part  of  the  defendants,  resisting  the  appointment. 

TJie  Attorney- General  —  Was  you  the  Attorney  appearing  for  the  de- 
fendants ? 

A. — Yes,  Sir,  I  was. 

Mr.  Williams  objected  to  more  than  one  Counsel  on  a  side  examining 
witnesses,  and  desired  an  enforcement  of  the  mle  regarding  this  matter. 

Mr.  Campbell. — Do  you  know  what  Mr.  Vaughan's  character  was  for 
pecuniary  responsibility,  at  the  time  he  was  appointed  Eeceiver,  and  at 
the  time  the  motion  was  made  to  remove  the  Keceiver  ? 

Mr.  Williams  objected  to  the  question  as  irrelevant  and  immaterial. 

Mr.  Campbell  said  that  he  supposed  that  if  the  prosecution  could  show 
that  Mr.  Yaughan's  reputation  for  pecuniary  responsibility  was  not  good 
at  the  time  he  Was  appointed  Receiver,  and  was  not  good  at  the  time 
when  Judge  Hardy  refused  to  listen  to  the  motion  for  his  removal,  it 
would  be  proper.  Of  course,  it  was  attempting  to  prove  a  negative- 
that  a  man  has  no  means.  The  only  way  to  prove  such  a  matter  is  by 
the  testimony  of  persons  living  in  the  same  place,  and  likely  to  be 
acquainted  with  any  property  he  might  possess.  They  could  testify  as 
to  a  general  reputation  in  this  respect,  whether  or  not  he  was  generally 
considered,  pecuniarily,  an  irresponsible  man. 

Mr.  Williams  contended,  in  the  first  place,  that  this  testimony  was 
irrelevant  and  immaterial.  The  fact  now  sought  to  be  established  in 
this  indirect  manner  was  not  material,  he  contended.  A  Keceiver  must 
give  ample  and  satisfactory  bonds  before  he  could  enter  on  the  duties  of 
the  office.  Men  are  very  often  selected  for  important  trusts  who  have 
no  property ;  upon  whom,  individually,  reliance  is  placed,  simply  on  ac- 
count of  their  capital  of  good  character ;  reliance  for  pecuniary  security 
being  placed  entu'cly  upon  the  bonds  given  in  their  behalf  by  other  par- 
ties. We  all  know  men  who  have  themselves  no  pecuniary  responsibility, 
in  whose  hands  thousands  are  placed.  It  is  often  so  with  public  officers. 
Mr.  Williams  submitted  that  the  fact  of  pecuniary  irresponsibility,  sought 
to  be  proved,  was  obviously  immaterial  and  irrelevant.  And  he  said  that 
if  it  was  relevant,  the  proper  mode  of  proving  the  fact  had  not  been 
adopted. 

The  Presiding  Officer  intimated  that  he  was  of  the  opinion  the  ques- 
tion as  to  the  solvency  of  the  Receiver  could  not  be  testified  to,  unless 
the  matter  was  more  specifically  and  intimately  connected  with  the  case 
than  it  now  appeared  to  him  to  be. 

Mr.  Campbell  stated  that  the  prosecution  proposed  to  show  that  the 
bonds  of  Mr.  Vaughan,  as  Receiver,  eould  not  be  found,  and  that  Mr. 
Vaughan  ran  away  with  a  large  amount  of  money. 

By  request  of  Counsel,  the  witness  re-read  from  the  order  of  the 
Judge,  appointing  Mr.  Vaughan  Keceiver,  and  also  from  the  affidavit 
which  was  filed  when  the  motion  was  made  for  Mr.  Vaughan's  removal. 

Mr,  Williams. — Was  there  another  affidavit  setting  up  Mr.  Vaughan's 
pecuniary  irresponsibility  ? 
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A. — ^No,  Sir. 

The  witness  here  re-read  the  notice  given  before  the  motion  was 
made  for  the  removal  of  Mr.  Vaughan. 

Mr.  Williams, — Do  yon  recollect  that  any  part  of  that  motion  was  based 
on  the  asserted  insolvency  or  not  ? 

A. — I  do  not  recollect  that  it  was  based  on  any  such  reason. 

Mr.  Campbell. — ^Well,  I  will  withdraw  that  question,  and  I  will  ask  him 
to  state  what  was  done  after  the  refusal  to  remove  the  Receiver  ? 

A. — ^Mr.  Vaughan  acted  as  Eeceiver,  and  there  has  never  been  any 
order  made  to  change  the  Receiver.  Mr.  Vaughan  went  to  "Washoe ;  at 
least  he  told  me  he  was  going;  at  least  Judge  Hardy  told  me  that  he 
was  going  there,  I  think.  I  believe  that  he  left  the  property  there  in 
some  one  s  care.  I  applied  to  the  Judge  to  take  some  account  of  it. 
The  case  was  taken  to  the  Supreme  Court,  and  they  reversed  the  deci- 
sion of  the  District  Court.  During  all  this  time  the  property  was  under 
the  hands  of  the  Receiver.  After  the  judgment  came  back  from  the 
Supreme  Court,  I  applied  to  the  District  Court  to  appoint  some  onq  as 
referee  to  take  and  examine  the  Receiver's  accounts.  I  think  that  the 
first  person  appointed  was  Charles  D.  Spiers.  Mr.  Spiers,  after  a  few 
days  delay,  said  that  he  would  not  take  the  office.  Then  the  Court  ap- 
pointed, as  referee,  Charles  A.  Leek.  The  accounts  were  all  referred  to 
him,  I  suppose.  An  account,  or  report,  has  never  been  rendered.  No 
accounts  have  been  rendered  or  filed — ^none  that  I  know  of.  1  have 
looked  repeatedly  at  the  papers,  and  I  have  never  found  anything  on  file. 

Mr.  Campbell. — There  never  was  any  money  paid  over  to  the  Referee, 
was  there: 

A- — None  that  I  know  of. 

Mr.  Williams  objected  to  this  testimony.  I  wish  to  know  if  the  Coun- 
sel intends  to  hold  a  judicial  officer  responsible  for  the  actions  of  his  ap- 
pointee ?  Now,  I  have  always  understood  that  it  was  the  duty  of 
Attorneys  to  push  up  these  matters.  I  always  thought  that  it  was  their 
duty  to  Wing  such  matters  to  the  attention  of  the  Judge — not  that  it 
was  his  business  to  watcli  over  his  appointees,  and  search  out  grounds  on 
which  he  could  remove  them.  It  seems  to  mo  that  this  testimony  is 
irrelevant.  And  upon  the  gi'ound  that  a  judicial  officer  is  not  responsible 
for  the  acts  of  his  appointee,  I  most  respectfully  protest  against  the 
course  of  this  examination. 

Mr.  Campbell. — Of  course  we  do  not  undertake  to  say  that  a  judicial 
officer  is  absolutely  responsible  for  the  acts  of  his  appointee.  But  here 
is  the  charge  in  the  Articles  of  Impeachment : 

"  On  or  about  the  first  day  of  July,  A.  D.  eighteen  hundred  and  sixty, 
a  certain  case,  wherein  W.  F.  McDermott  was  plaintiff,  and  S.  W.  Burke, 
et  al.,  were  defendants,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  said  County  of  Calaveras,  before  the 
said  James  H.  Hardy,  District  Judge,  in  which  case,  Joseph  P.  Vaughan 
had  been  appointed  Receiver,  previous  thereto,  by  said  Hardy,  to  take 
charge  of,  and  have  the  care  and  custody  of,  certain  property  in  litiga- 
tion, in  said  case,  and  said  James  II.  Hardy,  District  Judge,  as  aforesaid, 
did,  at  the  Court  House  in  said  county,  on  or  about  the  day  last  aforesaid, 
wilfully,  unlawfully,  and  corruptly,  refuse  to  hear,  and  abstain  from  hear- 
ing a  motion,  on  the  part  of  the  defendants  in  said  case,  to  remove  said 
Joseph  P.  Vaughan,  Receiver,  as  aforesaid,  and  did,  then  and  there,  wil- 
fully, unlawfull^',  and  corruptly,  continue  said  Joseph  P.  Vaughan,  such 
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Receiver,  in  said  action,  to  the  great  prejudice  and  injury  of  the  rights 
of  the  defendants  in  said  action." 

Now,  in  order  to  substantiate  this  Article,  we  show  the  appointment  of 
Mr.  Vaughan,  as  Receiver.  We  then  proceed  to  show  that  w^hon  an  affi- 
davit which,  if  true,  certainly  aifords  abundant  ground  for  his  removal, 
is  presented,  the  Judge  refuses  to  hear  the  motion,  and  continues  the 
Receiver  in  office  We  then  go  on  to  show  that  the  result  of  this  is  to 
the  prejudice  of  the  parties  in  interest.  We  show  that  the  Judge  refused 
to  hear  the  motion  to  remove  the  Receiver,  because,  as  he  said,  one  of 
the  parties  defendant  in  the  case  was  not  on  friendly  terms  with  him. 
We  then  propose  to  show  that  the  Receiver  went  off,  and  abandoned  his 
trust — leu,  ^Vithout  rendering  any  account  of  his  trust;  and,  that  in  con- 
sequence of  the  unlawful  action  of  the  Judge,  in  refusing  to  hear  the  mo- 
tion to  remove  the  Receiver,  the  parties  suffered  serious  injury. 

Mr.  Williiims  contended  that  if  the  parties  suffered  injury  from  the 
acts  of  the  Receiver,  or  the  Referee,  their  remedy  did  not  consist  in  im- 
peaching the  Judge  who  appointed  the  Receiver  or  the  Referee.  The 
Judge  was  not  responsible  for  the  acts  of  his  appointees.  The  remedy  is 
in  the  hands  of  the  Counsel,  or  the  Attorneys  for  the  parties.  If  every 
Judge  in  this  State  could  be  impeai^hed  on  account  of  the  defalcation  of 
the  Receiver,  or  the  Referee,  whom  he  may  have  appointed  in  the  course 
of  his  judicial  action,  I  have  no  doubt  there  would  be  some  very  excel- 
lent judicial  openings  in  this  State  before  long.  The  question  as  to  what 
a  Receiver  does,  or  neglects  to  do,  after  his  appointment,  is  not  to  be 
charged  to  the  account  of  the  Judge  who  appointed  hiln. 

Mr.  Williams  complained  that  the  Article,  in  this  instance,  did  not 
give  the  defendant  notice  of  the  proof  which  the  prosecution  ibtended 
to  introduce  with  regard  to  the  points  now^  raised  in  the  examination, 
lie  asserted  that  the  same  complaint  could  be  made  against  the  balance 
of  the  Articles  of  Impeachment.  At  the  proper  time,  he  proposed  to 
ask  the  Court  to  look  into  these  Articles,  and  see  how  far  the  defendant 
had  been  well  treated  by  them.  He  proposed  to  ask  the  Court  if  they 
served  to  mark  out  anything  like  a  skeleton  of  the  course  of  examina- 
tion which  the  prosecution  were  determined  to  adopt.  He  characterized 
them  as  too  brief  and  abstract  to  permit  of  any  fair  deductions  from 
them  as  to  all  of  the  testimony  which  the  prosecution  proposed  to  intro- 
duce. It  would  seem  as  if  the  whole  acumen  of  the  gentleman  who 
drew  thein  up  had  been  exercised  in  endeavoring  to  make  such  non- 
committal statements,  such  indirect  statements,  as  would  afford  the 
least  notice  to  the  defence. 

Mr.  Williams  insisted  that  a  close  examination  of  this  Article  which 
had  just  been  read,  would  show  that  there  was  no  sentence,  word,  or 
syllaole,  in  it,  that  would  lead  Judge  Ilardy  to  infer  that  the  present  line 
of  evidence  would  be  attempted  to  be  gone  into. 

Mr.  CamphcU. — ^It  appears  to  my  mind  a  question  of  intent,  and  of  what 
the  condition  of  things  was.  For  instance,  suppose  Judge  Hardy  refused 
to  hear  this  motion,  and,  at  the  same  time,  it  should  appear  that  the  Re- 
ceiver was  a  perfectly  solvent  man,  that  he  was  a  good  manager,  and  that 
he  conducted  the  business  in  a  proper  and  exemplary  manner ;  of  course, 
the  idea  that  there  was  any  corrupt  motive  in  refusing  to  hear  the  mo- 
tion,  would  be  entirely  done  away  with.  Now,  is  not  the  converse  of  the 
proposition  equally  true  and  equally  certain,  that  if,  at  this  very  time, 
this  Receiver  was,  as  stated  in  the  affidavit,  mismanaging  the  property, 
incurring  heavy  expenses,  preventing  proper  improvements  for  the  pre- 
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servation  of  the  property,  and  doing  the  niimcrons  acts  that  are  men- 
tioned in  that  affidavit,  and  the  Judge  then  refused  to  hear  the  motion, 
the  inference  would  he  almost  irresistible  that  he  did  so  from  an  improper 
and  corrupt  motive  ;  that  his  object  was,  as  is  alleged  here,  to  injure  the 
defendants,  and  that  the  act  he  did  was  one  directly  tending  to  prejudice 
them,  and  which  did  prejudice  them  ?  Now,  the  whole  thing  turns  upon 
the  question  of  motive.  The  mere  refusal  to  hear  a  motion  is  not,  in  it- 
self, an  impeachable  offence,  provided  the  refusal  be  an  honest  one. 
Bat  if  it  is  not,  if  it  is  corrupt,  if  it  is  for  the  purpose  either  of  benefit- 
ing the  one  party  or  injuring  the  other,  then,  undoubtedly,  it  would  be 
impeachable.  Kow,  what  we  propose  is,  to  show  a  state  of  facts  exist- 
ing at  this  time  which  rendered  the  interpofition  of  the  Judge,  in  hearing 
that  motion,  necessary;  that  he  had  affidavits  there  before  him,  which, 
if  true,  called  for  his  judicial  interposition  j  that  there  was  no  valid  and 
legal  reason  why  he  should  not  interpose ;  and  that,  failing,  to  interpose 
at  that  time,  the  inference  must  bo  that  he  did  so  from  an  improper  and 
corrupt  motive.  It  is  for  that  reason  that  this  class  of  testimony  is 
offered. 

The  Presidtmj  Officer. — The  testimony  is,  I  think,  inadmissible,  inasmuch 
as  there  is  no  showing  that  Judge  Hardy  was  aware  of  the  insolvency  of 
the  Receiver  at  the  time  he  refused  to  hoar  the  motion,  the  affidavit  pre- 
sented merely  stating  the  bare  fact;  and|Jience,  no  showing  from  which 
the  presumption  of  a  corrupt  motive  can  properly  be  inferred. 

Mr.  Campbell — We  have  offered  to  show  Vaughan's  general  reputation 
of  insolvency ;  and  have  shown  that  he  was  in  the  intimate  relation  of 
law  partner  of  Judge  Hardy,  up  to  the  time  of  the  latter's  appointment. 
We  go  on  to  show  that  they  resided  in  the  same  town ;  and,  of  course, 
the  presumption  would  be  that  Judge  Hardy  knew  what  Yaughan's  con- 
dition was.  I  think  that  would  be  a  fair  inference.  And,  in  addition  to 
his  insolvency,  there  is  in  the  affidavit  the  allegation  of  mismanagement 
and  extravagant  expenditure.  Now  certainlj-  it  is  pertinent,  under  these 
illegatioTis,  to  show  that  no  money  ever  was  paid  over  by  him;  and  then 
to  go  on  and  show,  as  we  shall  hereafter,  that  this  ditch  was  a  profitable 
thing  before  Vaughan  took  possession  as  Eec*eiTer;  and  that  nothing  has 
been  received  from  it  during  the  time. he  was  custodian. 

The  Preaifling  Officer. — In  view  of  the  relation  sustaiiied  by  the  Respond- 
ent and  the  Receiver,  which  you  refer  to  as  having  shown,  the  inference 
would  arise  that  a  knowledge  existed  of  the  condition  of  the  party  at 
the  time;  and  I  am  inclined  to  think  the  declaration  of  insolvency  would 
be  sufficient. 

Mr.  CampbeU. — ^Stato  whether  anything  ever  was  received  fVom  this 
Beceivcrahip. 

A. — Not  that  ever  I  knew  of 

Q. — You  were  Attorney  in  the  case  all  through,  for  the  defence  ? 

A. — ^I  was. 

Q. — ^Will  you  state  what  the  general  reputation  of  Joseph  P.  Yaughan 
was.  as  to  solvency,  at  the  time  of  his  a2)pointment,  and  at  the  time  of 
the  motion  to  remove  him  ? 

A. — Well,  the  general  reputation  was  that  he  was  not  a  responsible 
peraon ;   that  he  had  no  property. 

Q. — What  was  the  general  reputation,  aa  to  his  responsibility,  at  the 
time  he  was  partner  with  Judge  Hardy  ? 

A. — ^It  was  the  same,  so  far  as  responsibility  in  pecuniary  matters  was 
concerned.     I  speak  exclusively  of  that. 

Q. — When  did  he  leave  Mokelumne  Hill  ? 
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A. — Well,  I  cannot  recollect  what  time  he  did  leave  Mokelumne  Hill. 

Q. — About  what  time,  then  ? 

A. — I  think  he  left  in  the  spring  or  summer  of  eighteen  hundred  %iid 
sixty.     I  cannot  be  positive  as  to  the  time. 

Q. — When  was  the  decision  of  the  Supreme  Court,  which  you  have 
spoken  of  ? 

A. — I  cannot  tell  what  time  that  was  made.  I  think  it  is  the  16th 
Cal.  It  was  made,  I  believe,  in  the  latter  part  of  the  summer  of  eight- 
een hundred  and  sixty.  The  appeal  was  taken  in  March.  The  order 
restoring  the  parties  is  here,  and  was  issued,  I  think,  on  the  day  on  which 
the  remittitur  was  filed  in  the  Court  to  restore  the  possession  of  the 
property  to  the  defendants; «,nd  that  was  on  the  fifteenth  day  of  Febru- 
ary, eighteen  hundred  and  sixty-one.  So  the  decision  must  have  been 
about  that  time. 

Q. — Has  Vaughan  ever  returned  to  Mokelumne  Hill  ? 

A. — He  was  there  once,  after  he  went  to  Washoe.  (I  saw  him  in  the 
street ;)  but  never  to  remain  any  length  of  time,  that  I  recollect  of.  He 
has  not  been  there  for  a  long  time. 

Q. — ^Do  you  know  anything  about  the  value  of  this  property,  of  which 
he  was  Receiver  ? 

A. — I  know  something,  probably,  but  I  could  not  estimate  its  value. 

Eecess  for  half  an  hour. 

EXAMINATION    OF   S.    W.    BROCKWAY   RESUMED. 

Mr.  CampbeU. — ^You  stated  yesterday  that  you  had  papers  not  among 
the  papers  presented  in  the  case  of  Robinson  et  al.  vs.  Leger  et  al.  ? 

A. — Yes ;  notes  of  the  trial ;  exceptions  taken  on  the  trial. 

[Witness  produced  the  papers  referred  to.] 

Q. — State  what  papers  those  are. 

A. — These  are  tne  notes  of  the  trial,  taken  by  the  Attorneys  for  the 
plaintiffs,  in  the  case  of  Robinson  et  al.  vs.  Leger  et  al.,  and  the  excep- 
tions taken  by  them  on  the  said  trial. 

Mr,  Williams, — [Examining  the  papers.]  *  Taken  by  the  "Attorneys," 
do  you  say  ?     They  are  in  only  one  handwriting. 

A. — I  tried  the  case  as  regards  the  questions,  and  made  the  argument ; 
and  Mr.  Adams  kept  the  notes  of  the  trial. 

Mr,  Campbell. — Q. — In  regard  to  these  signatures,  where  the  name  of 
Judge  Hardy  occurs-^who  were  those  made  by  ? 

Mr,  WilliaTus. — [Interrupting.]  Let  me  ask  the  witness  a  preliminary 
question.  [To  witness:]  This  is  in  the  case  of  Robinson  et  al.  vs,  Leger 
et  al.? 

A. — Yes. 

Q. — Are  these  all  your  minutes  ? 

A. — They  are  all  that  I  have.  They  were  kept  by  Mr.  Adams,  and,  I 
think,  are  all  that  were  taken  by  him.  The  title  of  the  case  is  written 
at  the  top,  in  small  handwriting.     I  will  show  it  you.     [Showing  it.] 

Mr,  Campbell. — Q. — In  whose  handwriting  are  the  signatures  of  Judge 
Hardy  ? 

A. — They  are  in  Judge  Hardy's  handwriting. 

Q. — ^Do  you  know  whether  any  exceptions  except  those  were  taken  at 
the  trial  ? 

A. — There  were  not,  that  I  know  of.  Those  were  all  the  exceptions 
that  were  taken,  that  I  know  of     I  was  there  through  all  the  trial. 

Mr,  Williams, — Q. — Those  were  all  that  were  taken  on  your  side  ? 
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A. — ^I  never  knew  of  any  being  taken  on  the  other  side  at  all. 

Mr.  Campbell  oifered  the  papers,  and  no  objection  being  made,  they 
were  considered  in  evidence,  without  being  read. 

Mr.  Campbell, — State  whether  you  know  anything  in  reference  to  any 
intoxication  on  the  part  of  Judge  Hardy,  while  acting  as  Judge  of  the 
Rixteenth  Judicial  District,  at  any  terra  of  the  District  Court  for  the 
County  of  Calaveras. 

A. — Well,  I  never  recollect  of  seeing  him  upon  the  bench  when  he 
showed  intoxication,  but  once. 

Q. — State  when  and  where  that  was. 

A. — That  was  the  last  day  of  the  last  term — the  February  term — of 
Court ;  I  think,  the  first  day  of  last  March. 

Q. — ^tate  what  his  condition  was  at  that  time,  and  what  you  observed 
in  relation  to  it. 

A. — In  the  evening,  just  at  night,  when  the  instructions  were  given  to 
the  jury  in  the  case  of  McDermott  vs.  Higby,  I  thought  the  Judge  was 
considerably  under  the  influence  of  liquor. 

Q. — State  what  you  observed  that  induced  you  to  believe  so. 

A.-^T  had  several  reasons  to  induce  me  to  believe  so.  The  first  was, 
that  I  had  seen  him  drink  considerable.  The  next  was,  that  on  the 
bench,  when  reading  the  instructions  that  were  given  to  the  jury,  it  was 
to  me  very  plain,  from  the  tone  of  his  voice,  from  his  manner  in  reading, 
etc.,  that  he  was  intoxicated.     It  was  difficult  for  him  to  read,  somewhat. 

Q. — ^Did  you  notice  any  other  circumstances  of  that  kind  ? 

A. — Yes.  I  noticed  other  drcumstances  connected  with  the  giving  of 
the  instructions. 

Q. — What  were  they  ? 

A. — I  was  sitting,  at  the  time  the  instructions  were  being  given,  be- 
tween the  Clerk's  desk  and  the  bench  where  the  Judge  presided.  The 
Judge  motioned  to  me,  and  I  stepped  up  into  the  bench ;  and  he  asked 
me  to  witness  that  he  had  given  all  the  instructions  asked  by  the  de- 
fendant, and  that  he  passed  them  all,  just  as  they  were,  to  the  Clerk. 
Taking  them  in  his  fingers — there  were  several  sheets  of  them,  some  fiill 
sheets  and  some  parts  of  sheets — he  held  them  in  this  way  [describing] 
for  the  Clerk  to  take ;  and  told  me  to  look  under  the  books  on  the  desk, 
and  under  the  desk.  There  is  a  velvet  curtain  hangs  down,  and  an  open 
space  underneath  ]  and  he  told  me  to  look  under  there,  and  see  that  there 
were  none  of  the  papers  there,  and  to  see  that  he  passed  them  all  to  the 
Clerk — which  I  did ;  and  the  Clerk  took  them  from  his  hand,  as  he  held 
them  out  in  the  way  I  have  described. 

Q. — What  was  there  peculiar  in  the  mode  of  his  speech  ? 

A. — Well,  his  tongue  was  rather  thick;  decidedly  so,  I  thought. 

Q. — Anything  else  ? 

A. — Well,  nothing  particular,  except  a  difficulty  in  reading. 

Q. — Have  you  been  in  the  habit  of  attending  the  terms  of  the  District 
Court  of  Calaveras  County,  and  Amador  County,  during  the  past  two 
years? 

A. — I  have  attended  every  term  in  Calaveras  County  for  the  last  two 
years,  and  along  before  that ;  and  have  been  a  portion  of  the  time  at 
most  of  the  terms  in  Amador  County,  but  not  to  stay  through  the  terms. 
Generally,  if  I  had  cases  there,  they  were  set,  and  1  went  on  the  day  of 
trial ;  or  if  there  were  motions,  I  argued  them,  and  returned ;  not  stay- 
ing through  the  term. 

Q. — ^Have  you  observed,  during  the  last  two  years,  and  during  the 
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session  of  those  Courts,  anything  in  regard  to  Judge  Hardy's  habits  of 
drinking,  or  otherwise  ? 

A. — Yes,  I  have  observed  that.  I  presume  every  one  practising  there 
has  observed  what  his  habits  were. 

Mr,  Williams. — ^You  will  be  good   enough  to  confine  yourself  to  an 
answer  to  the  questions  put. 
'    Q. — What  has  been  your  observation  in  this  respect  ? 

A. — ^As  I  stated  before,  I  never  saw  Judge  Hardy,  when  on  the  bench, 
when  he  showed  intoxication,  except  at  that  time  I  have  mentioned.  I 
have  seen  him  drink  in  bar  rooms,  and  in  the  streets  when  he  was  very 
much  under  the  influence  of  liquor,  repeatedly,  but  never  when  on  the 
bench,  when  he  show^ed  it,  except  at  that  time  referred  to. 

Q. — When  you  saw  him  out  in  the  streets,  intoxicated,  was  that  by  day, 
or  by  night,  or  both  ? 

A. — Both  day  and  night.     Generally  in  the  evening. 

Q. — ^During  the  sessions  of  the  Court  ? 

A. — I  have  seen  -him  so  during  the  sessions  of  the  Court ;  generally 
during  the  first  week,  when  there  are  nothing  but  law  motions  and  the 
sessions  are  short,  rather  than  when  trying  law  cases. 

Q. — What  has  been  his  general  habit  in  that  respect  ? 

A. — The  general  habit  of  the  Judge  and  most  of  the  members  of  the 
bar  was,  when  recess  arrived,  to  go  aown  and  drink ;  sometimes,  take  a 
good  many  drinks. 

Q. — What  I  want  to  get  at  is,  whether  it  was  a  general  and  frequent 
habit  with  Judge  Hardy  ?  ^ 

A. — It  has  been  a  quite  frequent  habit;  a  habit  indulged  in,  at  times, 
quite  often. 

Q. — All  the  circumstances  in  relation  to  these  different  suits  which  you 
have  testified  to,  transpired  while  Judge  Hardy  was  holding  Court  in 
the  County  of  Calaveras,  did  they  not  ? 

A. — Yes,  all  those  I  have  spoken  of. 

Q. — State  what  you  know  in  reference  to  any  adjournment  of  the  Dis- 
trict Court  in  the  August  term,  eighteen  hundred  and  sixty-one,  in  Cala- 
veras.    Was  that  term  of  the  Court  presided  over  by  Judge  Hardy  t 

A. — It  was. 

Q. — State  all  you  know  in  reference  to  the  adjournment  of  that 
Court. 

A. — ^I  think  the  Judge  adjourned  the  Conrt.  The  minutes  here,  on 
pages  631-2,  are,  that  Court  was  adjourned  from  Friday  until  Monday ; 
but  I  recollect  of  the  Judge  going  away,  along  in  the  middle,  or  about 
the  middle,  of  the  August  term,  eighteen  hundred  and  sixty-one.  Where 
he  went  at  that  time,  I  do  not  know,  except  from  what  I  have  been  told. 
I  had  one  or  two,  I  think  two,  cases  set  for  trial  at  that  time.  [Examin- 
ing records  of  the  Court.]  The  case  of  Lane  tw.  Paul  was  set  for  trial  Au- 
gust seventeenth.  There  was  another  case  set.  I  believe,  from  my  re- 
collection of  it,  it  was  Gatewood  vs.  McLaughlin.  At  the  same  time,  I  do 
not  see  any  note  of  it  here.    [Looking  over  the  records.] 

Q. — How  long  did  Judge  Hardy  remain  away  at  that  time  ? 

A. — He  remained  away  from  Friday  until  Monday. 

Q. — Now  turn  to  the  record  for  the  thirtieth  of  August,  eighteen  hun- 
dred and  sixty -one. 

A. — ^On  Thursday,  the  twenty-ninth  of  August,  eighteen  hundred  and 
sixty-one,  there  is  this  entry,  the  last  entry  on  the  minutes  for  that  term  : 
*^  Samuel  Irwin  vs,  William  Deimis  et  al.'^ 
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Mr.  Campbell, — [Interrupting.]  How  much  of  the  term  then  remained 
yet  unexpired  ? 

A. — ^There  was  from  Thursday,  the  twenty-ninth  of  August,  until  the 
irst  Monday  of  the  succeeding  month,  when  his  term  in  Amador  County 
commenced. 

Q. — State  whether  that  term  of  the  Court  was  adjourned  for  the  term, 
on  the  thirtieth  of  August,  and,  if  so,  how  it  was  adjourned  ? 

A. — ^I  never  knew  of  its  heing  adjourned  for  the  term.  The  last  entry 
is  the  entry  of  the  verdict  in  a  case  :  "  We,  the  jury,  find  for  the  plffs 
in  the  sum  of  460.  B.  A.  Pierce,  Foreman.  Jury  fees  taxed,  $72;  paid 
by  plff.  Whereupon,  the  Court  adjourned  until  to-morrow,  at  10  o'clock, 
▲.  M.  James  H.  Hardy."  The  next  entry  is  November  term,  eighteen 
hundred  and  sixty -one.  There  was  no  further  Court  held  at  that  time — 
the  August  term.  The  date  is  August  twenty-ninth,  eighteen  hundred 
and  sixty-one. 

Q. — Do  you  know  whether  there  were  any  cases  set  for  trial  on  the 
succeeding  day  ? 

A. — Yes.  There  were  cases  which  had  been  set  for  trial,  which  had 
not  been  reached,  and  which  would  have  come  on  for  trial,  in  their  regu- 
lar order,  on  the  following  day;  and,  I  think,  one  set  for  trial. 

Q. — Were  you  engaged  in  any  of  those  cases  ? 

A. — ^Yes. 

Q. — Did  you  appear  at  the  Court  the  next  morning  ? 

A. — I  was  there  at  the  Court  room,  but  there  was  no  Court  there.  My 
clients,  with  the  witnesses,  were  there. 

Q. — Were  there  any  jurors,  witnesses,  suitors,  and  other  persons,  in 
attendance  ? 

A. — Yes ;  there  were.  The  jury  had  not  been  discharged.  The  Judge 
told  me  on  the  night  before,  after  Court,  when  he  went  away,  that  he 
would  be  back  the  next  morning  in  time  to  open  Court. 

Q. — ^Did  he  state  where  he  was  going  ? 

A. — ^He  said  he  was  going  down  South,  with,  I  think.  Judge  Shat- 
tuck. 

Q. — ^For  what  purpose  ? 

A. — Attending  to  the  political  campaign. 

Q. — ^And  there  the  term  of  the  Court  ended  ? 

A. — ^Yes. 

Q. — Do  you  know  when  Judge  Hardy  returned  ? 

A. — No ;  I  do  not  recollect.  I  did  not  see  him  when  he  returned. 
An  I  know  is  from  what  I  have  been  told.  I  do  not  think  I  saw  him. 
i^ain  until  after  he  had  opened  Court  in  Amador  County. 

Q. — Do  you  know  what  has  been  the  general  manner  in  which  Judge 
Hardy  has  performed,  or  omitted  to  perform,  the  duties  of  his  office, 
as  to  diligence  used  by  him,  during  the  last  two  years  ? 

A. — ^I  do.  Sometimes  he  has  been  diligent,  and  attended  very  closely 
to  business.     At  other  times  the  business  has  been  unattended  to. 

Q. — During  what  portions  of  that  period  has  it  been  neglected  ? 

A. — ^Well,  a  good  many  terms — ^large  portions  of  terms — have  been 
bald  irregularly ;  some  held  portions  of  terms,  and  some  held  special 
terms,     v  ery  little  business  done. 

Q. — ^Did  Judge  Hardy  ever  say  anything  to  you,  and,  if  so,  what,  in 
relation  to  what  he  did  when  he  had  matters  of  discretion  before  him  as 
a  Judge  ? 

A. — Yes ;  he  has. 

Q. — State  what  he  has  said  to  you  in  reference  to  that  subject. 
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A. — I  have  heard  the  Judge  say  that  in  all  matters  of  ruling  he  gave 
his  name  to  his  ruling;  but  so  far  as  his  discretion  w*as  concemea,  he 
was  willing  to  give  his  discretion  to  his  friends. 

Q. — In  reference  to  the  Fifteenth  Article  of  Impeachment,  do  you 
know  anything  in  regard  to  any  declarations  of  Judge  Hardy  on  any 
occasion,  on  the  subject  of  loyalty  to  the  Government  *i 

A. — I  have  never  had  many  talks  with  him  in  regard  to  it,  where  it 
was  directly  called  out.  Do  you  refer  to  the  times  and  places  mentioned 
in  the  Fifteenth  Article  ? 

Mr,  Campbell. — Yes. 

Witnesis. — I  do  not  recollect  of  hearing  any  of  the  language,  at  the 
times  specified  here,  [referring  to  Art.  XV:]  I  had  a  conversation  with 
him  only  once  when  anything  of  that  kind  was  talked,  that  I  recollect  of, 
that  is  not  in  here,  [Art.  XV.] 

Q. — Do  you  know  what  Judge  Hardy's  relations  were,  so  far  as  inti- 
macy is  concerned,  with  George  Leger,  the  defendant  in  this  suit  of  Rob- 
inson et  al.  vsi.  Leger  et  al.  ? 

A. — Only  what  I  could  form  from  observation. 

Q. — What  did  you  observe  in  reference  to  it  ? 

A. — I  observed  them  to  be  on  very  friendly  terms,  and  the  Judge  in 
the  house  of  Leger  quite  often.  They  were  always  on  the  most  amicable 
terms,  as  far  as  ever  I  knew.  From  their  intercourse  I  always  sup- 
posed so,  as  it  was  of  the  most  friendly  character. 

Q. — In  reference  to  this  suit  of  Mercier  and  another — who  is  that 
other  ? 

A. — Mercier  et  al.  were  Euphrosyne  Mercier  and  Frank  Mercier,  her 
husband. 

Q. — Do  you  know  of  any  intimacy  between  the  Respondent  and  Frank 
Mercier  ? 

A. — I  do  not  know  of  any  intimacy  between  them  at  all,  of  my  own 
knowledge.  '  ' 

Q. — Do  you  know  anything  about  any  decision  in  regard  to  an  appeal, 
in  the  case  of  Robinson  et  al.  rs.  Leger  et  al.  ? 

A. — Yes,  I  recollect  of  a  statement  the  Judge  made  from  the  bench ; 
I  do  not  know  whether  it  was  entered  in  the  minutes  or  not.  It  was  at 
the  last  term  of  Court.  When  the  case  was  set,  or  after  it  had  been  set 
for  trial,  Mr.  George  came  and  asked  to  strike  it  from  the  calendar,  on 
the  ground  that  it  had  been  appealed  to  the  Supreme  Court.  When  the 
•  new  trial  was  granted  in  the  case,  I  made  a  statement  on  appeal ;  intend- 
ing to  appeal  from  the  order  granting  the  new  trial.  On  talking  with 
my  clients,  we  came  to  the  conclusion  to  avoid  that  cost,  and  tiy  it  over. 
At  the  time  Mr.  George  made  the  motion  to  strike  the  case  from  the 
calendar,  it  was  stated  that  a  notice  of  appeal  had  been  served,  but  no 
appeal  bond  given ;  and  the  Judge  said  if  that  was  the  case,  then  it  would 
be  pending  in  the  Supreme  Court,  so  that  he  would  not  have  jurisdiction 
to  decide  it.  Subsequently,  on  reflection,  I  recollected  that  no  notice  of 
appeal  was  given,  but  simply  a  copy  of  the  statement  served ;  and,  on 
examining  the  record  in  the  office,  I  found  no  notice  had  ever  been  put 
on  file  at  all.  Mr.  George  did  not  produce  any  notice  served  on  him 
either;  and  the  case  was  set  for  trial. 

Q. — Did  you  discover  that  at  the  time  ? 

A. — ^No;  subsequently. 

Q. — What  did  Judge  Hardy  say  in  reference  to  this  notice  of  appeal  ? 

A. — He  said,  if  the  notice  of  appeal  was  given,  that  he  could  not  tiy 
the  case;  that  he  had  no  jurisdiction;  and  suggested  to  me  that  if  I 
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wanted  to  try  it,  I  would  have  to  send  to  the  Supreme  Court  and  get  a 
certificate  dismissing  the  appeal,  in  order  to  put  it  on  the  calendar. 

Q. — Did  you  call  his  attention  to  that  ruling  of  his,  at  any  subsequent 
time  ? 

A. — I  do  not  recollect  that  I  did.  I  heard  something  said  about  it,  but 
I  do  not  recollect  saying  anything  myself, 

Q. — Was  anything  said  to  him  on  the  subject,  in  yoUr  presence  ? 

A. — Oh,  yes.  I  do  recollect  of  his  talking  with  me  in  regard  to  it, 
after  some  complaint  had  been  made  in  the  decision  of  another  case. 

Q. — What  other  case  ? 

A. — The  case  of  McDermott  vs.  Higby. 

Q. — What  did  Judge  Hardy  say  to  you  then  ? 

A. — I  think  he  told  me  that  William  L.  Dudley — Bill  Dudley,  as  we 
call  him — was  complaining  of  the  decision  which  he  (Hardy)  made  in  the 
McDermott  vs,  Higby  case ;  and  that  he  could  not  make  him  (Dudley) 
understand  the  difference  in  the  t\^o  cases ;  that  one  (McDermott  vs. 
Higby)  was  a  new  suit  brought  and  pending  in  his  (Hardy's)  Court,  and 
there  he  had  the  jurisdiction  and  the  right  to  make  the  decision ;  that  in 
the  other  case,  it  was  removed  to  the  Supreme  Court,  and  they  alone 
were  the  judges  of  whether  it  was  appealed  or  not.  I  think  that  was 
what  it  was.  In  other  words,  the  conclusion  to  which  he  arrived  was, 
that  he  had  no  right  to  dismiss  the  appeal  in  a  case  where  it  had  gone 
to  the  Supreme  Court ;  but  if  the  case  was  pending  in  his  Court,  then  he 
eonld  make  his  decision. 

Jn^ge  Hardy. — That  is,  if  a  new  case  had  arisen. 

A. — If  a  new  case  had  arisen  and  was  pending  in  your  Court,  then  you 
eonld  decide  that  question. 

Judge  Hardy. — That  is,  an  original  case. 

A.— That  is  it. 

CROSS   EXAMINATION. 

Mr.  Wifltams. — Q.-^At  what  time  was  the  conversation  had  between 
you  and  Judge  Hardy,  in  regard  to  the  case  of  Foster  vs.  Fritz  et  ^.  ? 

A. — It  was  on  the  day  of  the  trial  of  that  cause. 

Q. — ^Was  it  on  the  same  day  of  the  trial  ? 

A. — Yes ;  in  May,  eighteen  hundred  and  fifty-nine,  I  believe.  It  was 
tried  on  the  fourteenth  day  of  May,  eighteen  hundred  and  fiftv-nine. 

Q. — During  the  period  when  Judge  Hardy  held  his  position  by  appoints 
ment  of  the  Governor?  His  appointment  was  made  in  the  winter  of 
eighteen  hundred  and  fifty-nine,  was  it  not  ? 

A. — I  believe  it  was — in  January. 

Q. — ^And  he  htld  by  appointment  until  the  general  election  of  eighteen 
handred  and  fifty-nine,  which  was  in  September,  did  he  not  ? 

A. — Yes. 

Q. — Then  you  knew,  at  the  time  you  speak  of,  all  you  now  know  in 
relation  to  Judge  Hardy's  conduct  in  regard  to  the  case  of  Foster  vs. 
Fritz  et  al.  ? 

A. — I  did,  in  regard  to  that  matter.     That  is,  all  that  he  told  me. 

Q. — And  in  relation  to  everything  else  that  you  have  testified  to  as 
occurring  prior  to  August,  eighteen  hundred  and  fifty-nine,  you  were  as 
well  informed  in  August  and  September,  eighteen  hundred  and  fifty-nine, 
as  you  now  are  ? 

A. — Yes. 

Q. — ^At  what  time  was  the  primary  election  of  the  Lecompton  Democ- 
racy held,  in  the  year  eighteen  hundred  and  fifty-nine  ? 
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A. — Some  time  in  the  summer. 

Q. — Were  you  one  of  the  candidates,  at  Mokelumne  Hill,  for  Delegate 
to  the  County  Convention  of  that  party,  at  that  primary  election  ? 

A. — Yes ;  I  was. 

Q. — Were  you  elected  ? 

A. — I  was  not. 

Q. — Were  you,  at  that  time,  an  advocate  of  Judge  Hardy's  election  as 
District  Judge  ? 

A. — Yes ;  with  the  distinct  understanding,  as  I  told  the  Judge,  that  I 
preferred  him  to  any  candidate  that  was  running.  I  never  took  any  ac- 
tive part  in  the  election  at  all,  nor  was  I  present  at  the  Convention  when 
he  was  nominated.  I  think  I  went  once  with  Judge  Hardy  and  Mr.  Nor- 
cross  to  a  little  place  called  Independence  Flat.  They  came  past  my 
house,  and  wanted  me  to  go  there  and  make  a  speech.  And  I  went  ^p 
there  and  made  a  speech ;  and  that  was  the  only  time  I  made  a  speech 
in  the  campaign. 

Q. — The  only  time  in  the  campaign  that  you  made  a  set  speech  ? 

A. — The  only  time  I  made  a  speech  ;  and  that  was  hardly  a  set  speech. 
I  was  not  a  candidate  for  delegate  on  the  ticket  that  supported  Judge 
Hardy,  but  was  running  on  an  opposition  ticket.  Mr.  Doak,  without  my 
consent,  put  my  name  on  the  ticket,  and  insisted  on  ijiy  running.  Wo  were 
intimate  friends,  and  finally  I  said,  '*  Put  it  on,  although  I  know  I  shall 
not  bo  elected.''  That  ticket  was  in  opposition  to  the  ticket  of  Judge 
Hardy  and  his  friends,  and  was  beaten. 

Q. — But  you  were  in  favor  of  Judge  Hardy's  nomination  and  elec- 
tion ? 

A. — Yes  J  I  supported  him. 

Q. — ^You  say  you  were  not  the  candidate  of  the  pal-ty  of  Judge  Hardy. 
Was  not  the  ticket  which  you  ran  on,  the  ticket  which  Judge  Hardy 
supported  ? 

A. — Not  as  I  understood  it.  Do  you  mean  the  ticket  before  the  pri- 
mary meetings  ? 

Mr,  Williams. — Yes. 

Wit^e$8. — Doak  said  he  had  made  an  arrangement  wuth  Nap.  Brough- 
ton  and  Judge  Hardy  to  divide  the  ticket ;  that  he  now  learned  they 
were  going  to  go  against  him,  and  that  he  was  going  to  put  a  new  ticket 
in  the  field  and  fight  them.  And  he  put  me  on  that  ticket,  and,  from 
grounds  of  friendship,  I  consent-od  to  it.  , 

Q. — ^Did  you,  on  the  day  of  that  primaiy  election,  tell  J.  K.  Doak  that 
you  were  in  favor  of  Judge  Hardy's  nomination  and  election  ? 

A. — Oh,  yes.  I  told  him  that  repeatedly.  I  do  not  recollect  whether 
I  did  on  that  day ;  but  I  have  told  him  so  repeatedly. 

Q. — Did  not  Judge  Hardy,  Doak,  Shannon,  Kilmer,  and  Adams  call 
together  upon  you  on  the  subject  of  this  primary  election,  on  the  eve- 
ning before  ? 

A. — I  do  not  recollect  whether  they  called  together  upon  me.  I  do 
not  think  they  did. 

Q. — Did  you  see  them  together  on  that  evening  ? 

A. — I  do  not  recollect  whether  I  saw  them  together  on  the  evening  of 
the  day  of  the  primary  election,  or  the  evening  of  the  day  before. 

Q. — Did  not  those  gentlemen  all  call  on  you,  and  request  you  to  sup- 
port the  ticket  which  they  were  interested  in  ? 

A. — I  think  not  so  late  as  that.  They,  or  some  of  them,  called  on  me; 
and  Judge  Hardy  stated  to  me  that  they  wanted  me  to  go  upon  the 
ticket,  and  proposed  something  in  regard  to  my  going  as  delegate,  for 
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the  purpose  of  being  Chairman  of  the  Convention.  I  think  that  was 
some  days  before  the  primary  election.  The  next  I  knew,  a  ticket  was 
made,  and  my  name  was  not  on  it  -,  but  I  did  not  propose  to  take 
any  part  against  it,  because  the  names  cm  it  were,  I  thought,  those  of 
good  men ;  and  I  took  no  part  in  it,  until  Mr.  Doak  came  to  me. 

Q. — I  simply  want  to  know  about  the  conversation ;  whether  they  did 
not  call  together  on  you  at  your  office  ? 

A. — I  do  not  recollect  about  that.  I  do  not  think  they  all  called  to- 
gether at  any  time. 

Q. — In  regard  to  the  speech  you  made  at  Independence  Flat ;  did  you 
in  that  speech  urge  the  nomination  and  election  of  Judge  Hardy  ? 

A. — ^Yes;  I  recollect  urging  the  nomination  of  Judge  Hardy.  I  know 
I  supported  Judge  Hardy  through  the  campaign.  I  did  not  turn  out  to 
make  speeches,  bilt  I  supported  him ;  supported  him  against  an  old  and 
intim.ate  friend. 

Q._Do  you  know  WilUam  Wells  and  W.  V.  Clark  ? 

A. — Yes. 

Q. — Did  you,  on  the  same  night  you  spoke  at  Independence  Flat,  or  on 
the  succeeding  morning,  tell  those  gentlemen,  or  either  of  them,  that 
you  were  satisfied  that  Judge  Hardy  was  the  proper  man  for  the  place  of 
District  Judge  ?  And  did  you  urge  upon  them  the  propriety  of  support- 
ing Judge  Ilardy  ? 

A. — I  recollect  having  a  long  talk  with  Mr.  Clark,  and  of  urging  and 
soliciting  him  to  support  Judge  Hardy.  I  do  not  recollect  whether  Mr. 
Wells  was  there  or  not;  but  i  know  I  spoke  to  Mr.  Clark,  and  I  can  tell 
you  what  I  told  him,  too.  I  would  like,  if  permitted,  to  explain  that 
portion. 

Q. — Were  you  at  that  time  the  Attorney  of  Wells  &  Clark,  and  their 
confidential  adviser  ? 

A. — I  was  the  Attorney  of  Mr.  Clark.  Mr.  Wells  was  interested  in  the 
property  which  was  involved  in  litigation. 

Q. — And  this  alleged  misconduct  of  Judge  Hardy  in  the  case  of  Foster 
vs.  Fritz  et  al.,  was  as  well  known  to  you  then  as  it  has  been  since  ? 

A- — The  cireumstances  in  regard  to  the  new  trial  in  that  case  were 
then  as  well  known  to  me  as  they  have  been  since,  or  ever  wore. 

Q. — And  after  that,  topersuaae  your  client  to  support  Judge  Hardy, 
you  represented  Judge  Ilardy  as  being  the  best  man  for  the  post  of  Dis- 
trict Judge  ? 

A. — I  represented  Judge  Hardy  as  being  the  best  man  for  their  inter- 
ests. I  do  not  recollect  that  I  represented  him  as  the  best  man  for  the 
place.  I  represented  to  them  that  Dudley  &  AdamB,  and  Badgely,  were 
Attorneys  against  them, or  had  been,  in  the  case;  and  that  I  was  afraid, 
if  Badgely  was  on  the  bench,  he  would  not  advance  their  interests  as 
well  as  Judge,Hardy.  I  used  that  argument;  used  it  long  and  earnestly, 
with  Clark. 

Q. — In  the  case  of  Eobinson  et  al.  vs.  Leger  et.  al.,  do  you  mean  to  be 
understood  to  swear  that  you  did  not  make  an  affidavit  for  a  continu- 
ance? 

A. — I  did  not  make  an  affidavit  for  a.  continuance. 

Q. — Did  you  draw  one  ? 

A. — No,  Sir.  I  drew  a  statement.  As  I  understood  it,  the  under- 
standing was,  that  I  was  to  reduce  to  writing  what  we  were  expecting 
to  prove  by  a  Mr.  Fisher.  I  sat  down  and  reduced  it  to  writing.  When 
Mr.  George  came  in,  he  insisted  on  its  being  sworn  to ;  whereupon  we 
announced  ourselves  as  ready  for  trial.     Mr^  Adams,  was  sitting  by,. 
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assisting  me  in  the  matter,  and  understood  at-  that  time  how  the  case 
stood.     No  affidavit  was  made,  that  P  know  of. 

Q. — ^Who  was  it  asked  for  a  postponement  ? 

A. — ^Judge  Hardy  was  the  first  asked  me. 

Q. — Who  was  it  moved  for  that  postponement  ? 

A.— I  did. 

Q. — Until  what  time  ? 

A. — To  have  it  continued  for  the  term,  I  believe. 

Q. — How  is  it  that  that  application,  for  a  postponement  for  the  term, 
was  in  the  afternoon,  when  the  case  was  called  in  the  morning? 

A. — That  was  not  the  subject  Judge  Hardy  talked  to  me  about,  at  all. 
Judge  Hardy  said  Mr.  George  was  stubborn,  and  would  not  continue  the 
case ;  that  he  (Hardy)  wanted  it  continued.  I  said  I  did  not  think  my 
clients  would  consent  to  continue  it  either,  but  I  would  talk  to  them. 
Judge  Hardy  said  it  would  be  better  for  them  if  they  would.  I  went 
and  told  Jesse  Eobinson  what  Judge  Hardy  had  said,  and  advised  them 
to  continue  it,  that  it  might  avoid  misunderstanding  and  avoid  new  trials. 
Robinson  said  he  was  sick  of  new  trials,  and  consented  to  continue,  and 
I  went  into  Court  and  applied  for  continuance  for  the  term. 

Q. — But  how  was  it  that  application  was  made  in  the  afternoon,  when 
the  case  was  called  in  the  morning  ? 

A. — There  may  have  been  an  application  to  postpone  from  the  morn- 
ing until  the  afternoon. 

Q. — On  that  application  for  temporary  postponement,  did  you  or  not 
state  that  you  would  go  to  trial  in  tne  afternoon,  whether  your  witnesses 
came  or  not  ? 

A. — I  do  not  recollect.  I  recollect  one  case  there,  where  I  made  that 
statement,  but  I  do  not  think  it  was  this  case.  In  this  case,  when  the 
case  was  called,  there  was  a  recess  taken,  for  the  purpose  of  giving  me 
time  to  reduce  this  statement  to  writing,  after  the  understanding  had 
been  reached  in  regard  to  the  continuance  of  the  case.  But  I  have  no 
recollection  of  makmg  the  statement  contained  in  your  question,  in  that 
case. 

Q. — In  your  direct  examination,  you  stated  that  Mr.  George,  when 
you  proposed  to  present  an  affidavit,  waived  the  affidavit  and  said  he 
would  take  your  statement  in  writing? 

A. — I  did  not  propose  to  make  an  affidavit.  I  asked  him  if  I  could 
make  a  statement  ofi  what  I  expected  to  prove  by  the  witness,  Fisher. 
He  said,  yes ;  whereupon  I  reduced  the  evidence  to  writing,  stating  it 
as  strongly  as  I  could. 

Q. — You  stated  that  when  you  came  in  in  the  afternoon,  Mr.  George 
declined  to  take  that  statement,  and  insisted  on  an  affidavit? 

A. — He  came  in  after  the  recess — a  very  short  recess. 

Q. — Was  not  Mr.  George's  action,  after  he  came  in,  this :  instead  of 
insisting  on  a  sworn  affidavit,  did  not  he  insist  you  had  said  you  would 
go  to  trial  in  the  afternoon,  whether  your  witnesses  were  there  or  not? 
and  that  you  were  bound  to  go  to  trial  any  way  ? 

A. — There  was  a  case  in  which  that  agreement  was  made. 

Q. — Was  it  not  in  this  very  case  ? 

A. — It  may  have  been.  I  think  I  could  refresh  my  recollection  in  re- 
gard to  it,  from  the  minutes  of  the  Court.  There  was  a  case  where  that 
occurred,  and  it  may  have  been  this  case.  [The  minutes  of  the  Court 
were  given  witness,  who  examined  them.]  Yes  ;  I  recollect  that  it  was 
this  case.  Now  I  recollect  the  witness'  name — Cain ;  and  that  he  had 
not  come.    I  recollect  that  it  was  in  this  case. 
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Q. — Then  Mr.  George  was  anxious  for  trial,  and  did  not  want  to  con- 
tinue the  case  ? 

A. — That  is  what  Judge  Hardy  said,  and  what  Mr.  George  said  him- 
self. 

Q. — You  heard  Mr.  George  say  so  in  Court  ? 

A. — Yes. 

Q. — When  did  A.  P.  Dudley  come  there,  in  that  case  ? 

A. — ^He  came  at  the  time  it  was  ordered  continued. 

Q. — Now,  Mr.  George  was  anxious  to  prevent  a  continuance  ? 

A. — Yes. 

Q. — ^The  motion  for  a  continuance  was  granted.  Did  not  Mr.  George 
withdraw  from  the  case  on  that  account  ? 

A. — ^Well,  I  did  not  understand  that  he  withdrew  from  the  case  on 
that  account,  but  because  his  clients  had  employed  Mr.  Dudley;  or, 
rather,  Mr.  Dudley  was  there,  employed  in  the  case ;  and,  because  they 
would  consent  to  a  continuance  on  Dudley's  advice  in  opposition  to  his 
own.  That  is  my  recollection.  As  soon  as  Mr.  George  came  into  Court, 
after  the  statement  was  made,  he  required  an  affidavit.  I  stated  the 
agreement,  and  that  my  clients  were  anxious  and  ready  for  trial.'  I 
thought  the  burden  of  the  trial  would  be  thrown  on  Mr.  George,  and  ^ 
that  plain tiifs  would  feel  none  of  its  weight ;  and  I  then,  as  I  have  said,  * 
announced  myself  as  ready.  When  Mr.  George  withdrew  from  the  case, 
Al.  Dudley  consented  to  postpone  it.  Mr.  Dudley  came  in  and  consent- 
ed to  postpone  it,  and  then  Mr.  George  came  in,  took  oif  his  hat,  and 
said  :  "  I  withdraw  from  the  case." 

Q. — Did  not  you  and  Dudley  agree  to  postpone  the  case  ? 

A. — We  agreed,  to  this  extent :  Mr.  Leger,  I  think,  stood  there  with 
Dudley ;  and  Dudley  said  that  the  defendants  would  consent  to  a  con- 
tinuance. We  had  been  asking  the  continuance,  although  then  we  had 
announced  ourselves  as  ready  for  trial.  They  consented  to  a  continu- 
ance, as  I  have  said,  and  the  order  was  entered  by  consent. 

Q. — How  do  you  reconcile  that  with  the  position  you  took  just  now — 
that  you  were  not  ready  for  trial,  but  wanted  to  go  to  trial,  and  wanted 
to  throw  the  responsibility  on  the  other  party  ? 

A. — I  did  not  say  we  were  not  ready  for  trial.  I  wanted  to  throw  the 
responsibility  of  the  trial  this  term  upon  the  other  party.  We  had  been 
ready  for  trial  a  long  time.  Judge  Hardy  did  not  want  to  try  the  case; 
my  clients  did  not  want  a  continuance.  I  thought  there  would  be  a 
misunderstanding  between  Mr.  George  and  Judge  Hardy,  so  that  no 
other  new  trials  would  be  granted  in  the  case,  if  it  went  over  the  term. 
That  was  the  only  way  I  could  induce  my  clients  to  consent  to  a  con- 
tinuance.    They  resisted  for  a  long  time. 

Q. — You  wanted  to  throw  the  responsibility  on  the  other  side  ? 

A. — ^Yes ;  so  that  if  there  was  any  ill  will  occasioned,  it  should  not  be 
«g«in8t  my  clients  or  myeelf. 

Q. — You  state  that  Judge  Hardy  manifested  an  anxiety  to  have  this 
case  continued,  so  as  not  to  try  it  at  that  term.  Was  not  his  anxiety  not 
to  not  try  it  at  that  term,  but  to  not  try  it  at  all  ?  Was  it  not  for  the 
purpose  of  obtaining  the  services  of  another  Judge  to  hold  Court  for  him, 
and  try  that  and  other  cases  ? 

A. — ^I  think  Judge  Hardy  once  mentioned,  that  if  it  was  not  tried  that 
term,  he  would  have  another  Judge  to  try  that  and  other  cases.  He  told 
me  that  he  advised  Leger  to  continue  the  case ;  that  we  were  bound,  even- 
tualiy,  to  get  something,  and  the  longer  it  was  before  he  had  to  pay,  the 
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better  it  was  for  him.     There  were  several  other  persons  present  at  the 
time  he  told  rae  that. 

Mr.  Williams. — I  will  be  obliged  if  you  will  answer  me  my  question. 
You  say  Judge  Hardy  did  assign,  as  his  reason  for  desiring  a  continuance, 
that  if  the  case  was  continued,  he  could  get  another  Judge  to  come  and 
try  it  ? 

A. — No,  I  do  not  say  that  ho  assigned  that  as  his  reason.  I  said :  I 
think  he  did  tell  mo  once,  that  if  not  tried  that  term,  he  would  get 
another  Judge  to  try  it.  lie  said  he  was  "in  such  a  position"  that  he 
did  not  want  to  try  it  that  term  at  any  rate. 

Q. — And  he  wanted  to  get  in  a  position  to  have  another  Judge 
there  ? 

A. — He  did  not  say  that.     He  said  ho  was  "  in  such  a  position." 

Q. — When  did  Judge  Hardy  sav  to  you  that  he  wanted  the  case  con- 
tinued relative  to  the  time  of  these  transactions  of  which  you  have 
testified  ? 

A. — Two  or  three  days  before  the  trial,  and  on  the  morning  of  the 
day  for  which  it  was  set  for  trial. 

Q. — And  in  one  of  those  conversations  he  told  you  he  could  not  try 
the  case  ?  That  he  wotQd  get  another  Judge  to  try  it,  if  it  was  con- 
tinued that  term  ? 

A.— ^It  was  subsequently  to  the  time  when  I  had  been  to  my  clients, 
and  urged  them  to  continue  the  case,  giving  the  reasons  I  have  stated, 
and  had  told  Judge  Hardy  that  they  had  finally  consented  to  a  contiDa- 
ance. 

Q. — In  speaking  of  the  case  of  Mercier  vs.  Denny,  you  stated  that 
Judge  Hardy  told  you  that  he  did  not  want  to  try  that  case }  what  else 
did  he  say  at  that  time  ? 

A. — Well,  he  said,  ''  You  know  how  these  fellows  are,"  etc.,  "  and  I  do 
not  want  anything  to  do  with  it." 

Q. — Did  not  you  understand  by  that.  Judge  Hardy  intended  or  hoped 
to  get  another  Judge  to  try  that  case  ?  Did  he  leave  you  to  understand 
anything  else  but  that  ? 

A. — I  infeiTod  from  that,  that  if  it  was  not  tried  that  term,  Judge 
Hardy  would  get  another  Judge  to  try  it. 

Q. — Did  you  infer  any  other  motive  ? 

A. — Yes;  there  was  another  motive  which  I  inferred.  I  had  been 
trying  to  get  the  injunction  dissolved,  for  a  long  time.  My  clients  were 
trying  to  get  to  work  on  the  claim,  which  they  were  enjoined  from 
doing.  I  had  made  several  motions  to  dissolve  the  injunction,  in  which, 
I  think,  I  made  a  very  strong  showing.  The  motions  were  denied. 
Additional  security  bonds  were  ordered,  and  bonds  filed  whore  the  sure- 
ties could  not  justify.  I  had  a  great  deal  of  trouble  and  difiiculty,  and 
could  not  get  the  injunction  dissolved,  and  I  thought,  at  the  time,  that 
the  object  of  postponing  the  trial  was  also  for  the  puri)08e  of  holding  the 
injunction  over  us,  in  order  to  accommodate  the  plaintiffs. 

Q. — Would  that  bo  the  object  of  Judge  Hardy,  if  he  was  going  to  get 
another  Judge  to  try  the  case  ? 

A. — It  would  hold  it,  over  the  defendants,  whether  he  got  another 
Judge  or  not.  ' 

Q. — But  you  were  suspicious  of  it? 

A. — Yes,  a  little. 

Q. — On  what  day  was  this  ? 

A. — ^This  was  on  the  last,  or  the  next  to  the  last  day,  of  the  last  term 
of  Court,  I  believe,  that  Judge  Hardy  told  me  he  was  "  in  such  a  posi- 
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tion"  he  did  not  want  to  try  the  case  that  term  anyhow.  He  told  me, 
also,  "  You  know  how  these  fellow*  are,  and  I  do  not  want  anything  to 
do  with  it." 

Q. — ^Did  Jadge  Hardy  tell  you  in  this  conversation  at  that  time  that 
he  could  not  properly  try  the  case  at  all  ? 

A. — ^I  do  not  tninic  he  did ;  I  do  not  recollect  of  it.  He  said  he  was 
"in  such  a  position"  he  did  not  want  to. 

Q. — Who  did  Judge  Hardy  propose  as  the  Judge  before  whom  this 
case  should  be  tried '(    Judge  Creanor  ? 

A. — I  do  not  recollect  whether  Judge  Hardy  said  anything  about  who 
he  would  have  to  hold  the  term,  or  not.  It  seems  to  me  I  had  some  talk 
with  him  in  regard  to  it.  I  have  an  indistinct  recollection  of  his  having 
said  something  to  me,  either  at  that  time  or  some  other,  in  regard  to 
having  Judge  Creanor — I  think  it  was  Creanor — come  there  and  try  some 
cases. 

Q. — You  speak  of  certain  cases  which  were  before  Judge  Hardy,  which 
Judge  Hardy  could  not  properly  try  ? 

A. — There  were  cases  there  in  which  Judge  Hardy  had  been  employed 
as  Counsel  before  he  went  on  the  bench,  which  were  undisposed  of. 

Q. — Did  Judge  Hardy  speak  of  those  cases  in  connection  with  this 
case  of  Mercier  vs.  Denny? 

A. — I  do  not  recollect  whether  this  case  of  Mercier  vs.  Denny  was 
mentioned  in  connection  with  those,  or  not. 

Q. — Do  you  not  know  that  Judge  Robinson  was  informed  of  the  same 
facts  ?  that  Judge  Hardy  did  not  want  to  try  the  cawe ;  that  he  wanted 
to  get  another  Judge  to  do  it  ? 

A. — I  do  not.  I  know  Judge  Robinson  spoke  to  me  one  night,  as  we 
were  going  up  into  the  Court  House — Court  was  just  adjourned,  and  he 
was  coming  down — and  said  that  he  wanted  to  continue  the  case  on  ac- 
count of  sickness  in  his  familjjr,  or  something  of  that  kind.  But  I  never 
knew  anything  of  Judge  Robinson  being  aware  of  the  fact  that  Judge 
Hardy  did  not  want  to  tr^'  the  case. 

Q. — ^Did  Judge  Hardy  have  anything  to  do  with  the  filing  of  the  justi- 
fication of  the  bonds  of  which  you  have  spoken  ? 

A. — It  was  done  by  the  Clerk.  Judge  Hardy  had  nothing  to  do  with 
the  justification  of  the  bonds,  which  was  taken  before  the  Clerk. 

Q. — Did  you  apply  to  Judge  Hardy  for  an  order  for  additional  se- 
curity? 

A. — ^I  do  not  recollect  of  any  application,  except  on  the  motion  to  dis- 
solve the  injunction,  or  show  cause  why  the  injunction  should  not  be 
continued.     I  think  it  was  said  to  the  Court  that  that  bond  was  insecure. 

Q. — ^Did  Judge  Hardy,  when  that  application  was  made,  pass  lightly 
on  the  question  of  security  ? 

A. — The  common  practice  with  our  Court  in  those  cases,  was,  to  issue 
an  order  restraining  them  and  requiring  them  to  show  cause  on  such  a 
day.  A  bond  was  given  on  that  same  day,  and  on  the  hearing,  if  it  is 
perpetuated,  an  additional  bond  is  required.  The  Judge  took  the  usual 
course. 

Q. — Did  you  find  occasion  to  complain  of  him,  in  regard  to  that  ? 

A. — All  I  complained  of  was  that  bonds  were  filed  where  the  sureties 
could  not  justify,  and  I  was  perpetually  calling  for  new  bondsmen  and 
qualifications. 

Q. — In  the  case  of  Robinson  et  al.  vs.  Leger  et  al.,  when  you  speak  of 
exceptions  in  writing,  what  exceptions  do  you  mean  ? 

A. — ^I  have  said  I  have  all  the  exceptions  I  recollect  of  being  taken. 
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Q. — If  tho  exceptions  were  taken  in  writing  and  signed  by  the  Judge, 
how  does  it  happen  they  did  not  go  on  file  ? 

A. — ^When  we  are  trying  a  ease  in  our  Court,  and  a  question  is  asked, 
objection  made,  and  exception  taken  to  the  ruling  thereon,  the  exception 
is  passed  up  to  the  Judge  by  the  Attorney  making  it,  signed,  returned, 
and  put  in  the  statement. 

Q.— Not  filed  ? 

A. — No,  Sir ;  I  never  filed  any. 

Q. — ^You  say,  then,  that  the  Attorney  taking  the  exception,  hands  up 
the  bill  of  exceptions  to  the  Judge,  who  signs  and  passes  back  to  the 
Attorney,  who  keeps  it  in  his  possession  until  the  statement  is  made  ? 

A. — That  was  my  practice ;  and  is  the  usual  practice  of  the  Court.  I 
keep  them  with  my  minutes  of  the  trial. 

Q. — You  would  not,  then,  have  possession  of  the  exceptions  taken  on 
the  other  side  ? 

A. — No ;  but  my  practice  is  to  take  all  the  exceptions,  so  that  I  can 
tell  whether  the  Attorneys  on  the  opposite  side  state  them  correctly  or 
not. 

Q. — Do  you  have  them  signed,  too  ? 

A. — No.  My  practice  is  this  :  When  a  question  is  asked,  objected  to, 
and  ruled  upon  by  the  Court,  I  note  the  exception,  for  the  purpose  of 
being  enabled  to  see  whether  it  is  stated  correctly  when  the  statement 
is  made  ;  but  I  never  think,  when  the  opposite  Counsel  takes  an  exeep- 
tion,  of  passing  my  note  of  it  to  the  Judge,  to  be  signed.  I  never  have 
done  it. 

Q. — ^Now,  where  were  these  exceptions  taken  in  the  case  of  Bobinson 
et  al.  V8.  Leger  at  al.,  now  in  your  possession,  when  the  statement  was 
settled  ? 

A. — We  got  the  judgment,  and  the  exceptions  were  of  no  importance 
to  us  at  all.  Mr.  George  had  set  forth  our  exceptions  in  his  statement, 
and  I  had  moved  to  strike  them  out. 

Q. — You  did  set  up  your  own  exceptions  ? 

A. — No.  I  did  not  conceive  it  was  necessary  for  Mr.  George  to  set  up 
our  exceptions,  and  defendant's  also. 

Q. — These  exceptions  which  you  speak  of,  as  signed  by  Judge  Hard^', 
were,  then,  in  your  possession,  and  not  seen  by  the  Judge  when  he  set- 
tled the  statement  ? 

A. — No.  I  refer  you  to  the  minutes.  I  proposed  to  strike  our  excep- 
tions out  of  Mr.  George's  statement,  because  we  got  the  judgment. 
The  exceptions  we  had  taken  to  the  rulings  against  us,  were  of  no  use, 
as  long  as  we  had  the  verdict  of  the  jury. 

Q. — You  stated  what  your  practice  was  in  regard  to  the  exceptions 
taken.  Is  it  not  Judge  Hardy's  rule  to  have  all  exceptions  reduced  to 
writing,  and  signed,  at  the  time  they  are  taken  ? 

A. — Yes ;  the  general  rule.  Sometimes  the  Judge  writes  them  him- 
self, but,  as  a  general  rule,  the  Attorneys  do  that. 

Q. — In  settling  a  statement,  does  not  Judge  Hardy  mainly  refer  to  the 
written  exceptions  which  may  have  been  taken,  and  signed  at  the  time  ? 

A. — That  1  cannot  tell  you,  because  I  do  not  recollect,  long  as  I  have 

Eractised  before  him.  lie  generally  takes  the  proposed  amendments, 
ut  how  he  settles  them  or  arrives  at  his  conclusions,  I  do  not  know. 
After  they  are  settled,  they  are  returned  with  the  amendments,  marked 
"  allowed,"  if  allowed,  and  "  disallowed,"  if  disallowed.  But  what  means 
the  Judge  employs  for  arriving  at  his  conclusions,  I  do  not  know. 

Q. — ^Did  you  have  a  conversation  with  Judge  Hardy  at  Mokelumne 
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Hill,  daring  the  February  terrn,  eighteen  hundred  and  sixty-two,  in  regard 
to  a  proposition  to  abolish  his  District  ? 

A. — ^les. 

Q. — Did  you  tell  Judge  Hardy  at  that  time  that  you  knew  he  was  to 
be  assailed,  and  that  you  were  nis  friend,  and  would  stand  by  him  ? 

A. — ^I  do  not  recollect  of  telling  him  I  knew  he  would  be  assailed.  I 
told  him  1  was  his  friend  and  would  stand  by  him.  I  have  refused  to 
sign  a  petition  to  be  sent  down  to  work  a  bill  through  to  abolish  the 
District.  I  refused  to  support  it,  and  would  have  nothing  to  do  with  it. 
I  would  take  no  part  in  this  matter,  until  I  was  summoned  before  the 
Committee  of  the  House.     I  was  opposed  to  abolishing  the  District. 

Q. — Since  this  prosecution  has  been  gotten  up,  have  you  not  made 
yourself  active  in  it  ? 

A. — I  have  not  made  myself  active  in  it  at  all.  All  I  have  done  was, 
when  Mr.  Patten  came  to  me  and  asked  me  to  point  out  or  name  certain 
parties  on  whom  he  wished  to  serve  a  subpoena.  I  have  taken  no  active 
part  in  the  prosecution,  at  all. 

Q. — Did  you  have  a  conversation  with  Judge  Hardy  at  your  house,  in 
regard  to  the  suit  of  Mercier  vs,  Denny,  then  pending  ? 

A.— I  did. 

Q. — Did  you  state,  in  that  conversation,  that  you  were  interested  in 
the  mining  claim  in  dispute  ? 

A. — I  stated  in  that  conversation,  that,  if  we  got  rid  of  the  litigation, 
I  would  have  an  interest  in  the  claim.  I  was  to  have  a  one  fourth  or 
one  fifth  share  in  it ;  I  do  not  recollect  which.  I  can  state  the  whole  of 
the  conversation  to  you.  The  Judge,  with  his  family,  was  at  my  house. 
Gatewood,  with  his  lady,  and  several  others ;  Lane,  Hazard,  and  his 
wife,  were  there,  also.  And,  in  the  course  of  the  evening,  some  of  the 
company  were  lively  and  merry,  and  talking  of  wine.  Judge  Hardy 
remarked  that  Mercier  sent  him — it  was  either  two  or  three  dozen — bas- 
kets of  wine.  Judge  Hardy  had  been  drinking  considerably,  at  the 
time. 

Mr,  WiUianu. — ;I  believe,  as  a  lawyer,  you  know,  when  I  ask  you  a 
question,  I  desire  simply  an  answer  to  that  question  ? 

Witnciut. — I  was  going  on  to  tell  you  about  this  case.  Judge  Hardy 
said  he  did  not  know  whether  Mercier  thought  it  would  help  him  in  his 
pending  ease,  but,  he  added,  "  I  took  it,  you  bet ! " 

Q. — What  I  want  to  get  at,  is :  whether  you  did  tell  Judge  Hardy  that 
the  claim  was  highly  valuable,  and  that  if  you  could  gain  the  case,  you 
had  all  you  wanted  r 

A. — 'No,  Sir ;  I  did  not  tell  him  that,  for  I  would  have  sold  out  for  two 
hundred  and  fifty  dollars  then,  or  any  time  since.  I  w^ould  for  a  little 
less  than  that  now,  if  you  would  like  to  buy. 

Q. — Did  you  go  to  a  friend  of  Judge  Hardy  at  Mokelumno  Hill,  while 
the  motion  for  change  of  venue  in  that  case  was  pending,  and  ask  him  to 
see  Judge  Hardy  and  ask  him  [Hardy]  not  to  grant  the  change  of 
venue  ? 

A. — I  was  talking  with  Samuel  Forman,  and  he  was  tolling  me  in  re- 
gard to  the  Jud^e  naviug  said  so  and  so,  and  done  so  and  so,  in  certain 
cases ;  and  I  told  him  I  wished  he  would  see  the  Judge  and  use  his  influ- 
ence to  prevent  the  change  of  venue  in  that  case;  and  it  was  not  the 
only  case  where  I  did  it,  for  I  knew  it  w^orked  against  me  in  other  cases. 

Q. — ^Do  you  know  James  T.  Farley,  of  Amador  County  ? 

A. — ^I  do. 

Q. — Did^you  have  a  conversation  with  him,  at  Mokelumne  Hill,  about  ^ 
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ten  or  eleven  o'clock,  on  the  night  of  the  twenty-fifth  of  March,  eighteen 
hundred  and  sixty-two,  or  about  that  date,  in  regard  to  Judge  Hardy  ? 

A. — I  do  not  recollect  the  date. 

Q. — How  lately  was  it  ? 

A. — It  was  a  little  after  the  bill  was  introduced  to  abolish  this  District. 
I  do  not  recollect  what  the  date  was. 

Q. — Was  it  before  or  after  the  commencement  of  this  prosecution  ? 

A. — It  was  after  the  introduction  of  the  bill  I  have  referred  to,  but 
before  the  commencement  of  this  Impeachment. 

Q. — Was  the  Impeachment  talked  of  long  ? 

A. — The  first  I  heard  talked  of  the  Impeachment  was,  I  believe,  what 
I  heard  from  Farley,  in  conversation. 

Q. — Did  you  tell  Mr.  Farley,  in  that  conversation  to  which  I  have 
alluded,  that  all  this  cry  against  Judge  Hardy  was  a  malignant  prosecu- 
tion by  the  Dudleys  and  Sill  Higby,  because  they  could  not  use  or  con- 
trol him  on  the  bench  ? 

A. — I  do  not  recollect  using  exactly  that  language.  As  near  as  I  can 
recollect,  he  called  me,  at  the  bar  room  of  the  Union,  and  wanted  to 
know  how  I  stood  on  the  question  of  abolishing  the  District.  I  told 
Mr.  Farley  that  I  was  opposed  to  abolishing  the  District;  that  I  wanted 
to  save  the  District.  He  said  :  "  That's  no  way  to  get  out  of  it.  Damn 
Judge  Hardy  !  if  he  has  done  anything  wrong,  let  them  impeach  him ; 
but  we  want  the  District,  and  don't  want  to  lose  it."  I  said  that  was 
my  view.  He  wanted  to  know  what  I  thought  was  the  "  starter  "  of  all 
this ;  and  I  went  on  to  state  the  occurrences  that  came  up  in  the  Court, 
in  the  case  of  McDermott  vs.  Higby ;  and  stated  I  thought  the  move 
had  its  origin  in  that  case ;  that  William  L.  Dudley,  as  long  as  Hardy 
was  his  friend,  was  all  right.     I  think  that  was  the  language  I  used. 

Q. — Do  you  think  you  stated  it  was  a  malignant  persecution  ? 

A. — It  is  possible  that  I  may  have  said  something  about  persecution, 
or  something  of  the  kind  ;  but  I  do  not  recollect  of  saying  that.  I  may 
have  said  that  they  were  persecuting  Judge  Hardy,  or  something  of  the 
kind  ;  but  I  have  no  recollection  of  saying  "  malignant  persecution." 

Q. — Did  not  you  say,  in  substance,  that  it  was  a  persecution  by  the 
Dudleys  and  Higby,  because  they  could  not  use  Judge  Hardy  ? 

A. — My  recollection  of  what  I  said  is,  as  I  stated  before :  That  as  lonff 
as  Judge  Hardy  would  do  everything  they  wanted  him  to,  it  was  all 
right. 

Q. — But  did  you  not  use  such  an  expression  as  that :  That  it  was  a 
persecution  by  the  Dudleys  and  Higby,  because  they  could  not  use  Judge 
Hardy  on  the  bench  ? 

A. — I  think  I  told  Mr.  Farley  that  this  move  was  started  because  they 
could  not  control  Judge  Hardy  on  the  bench  any  longer,  or  something  of 
that  kind. 

Senator  Merritt, — What  Higby  is  that  ? 

A. — Mr.  Higby,  here. 

Mr.  Williams. — The  gentleman  who  made  the  opening  for  the  prosecu- 
tion here? 

A. — Yes,  Sir.  I  recollect  of  that  conversation  at  that  time.  I  have 
never  had  any  trouble  with  Judg^  Hardy,  and  I  did  not  wish  to  get 
Judge  Hardy's  enmity. 

Q. — Do  you  know  Colonel  Bicknell,  Clerk  of  Amador  County  ? 

A. — I  do. 

Q. — ^Did  you  have  a  conversation  with  him  at  Mokelumne  Hill,  on  or 
about  the  twenty-fifth  day  of  March  last,  in  regard  to  Judge  Hardy  ? 


49 

A. — It  was  at  the  same  time  Farley  was  there.  I  do  not  recollect 
what  the  date  was. 

Q. — Did  you,  in  that  conversation,  tell  him  that  this  movement  against 
Judge  Hardy  "  was  nothing  but  a  mean  persecution  by  the  Dudleys  and 
Bill  Higby,  because  they  hated  Hardy,  and  could  not  use  him  ?" 

A. — 1  do  not  recollect  using  that  language.  I  do  not  recollect  whether 
Colonel  Bicknell  heard  the  conversation  between  me  and  Farley,  or  not, 
but  my  recollection  is,  that  I  stood  outside  with  Farley,  and  walked  in. 
As  we  went  to  take  a  drink,  I  said  to  Colonel  Bicknell,  or  in  hie  hearing, 
that  the  bill  to  abolish  the  District  had  arisen  from  ill  will  created  in  the 
McDermott  vs.  Higby  case,  because  Judge  Hardy  ruled  against  Higby 
at  that  time.  There  was  nothing  said  about  this  move.  Wo  were  talk- 
ing exclusively  against  the  bill  to  abolish  the  District.  And  Farley  said  : 
"Damn  Jim  Hardy!  Let  them  impeach  him,  if  he  has  done  anything 
wrong,  but  let  them  not  abolish  the  District,  and  cause  many  of  us  to 
suffer."     I  do  not  recollect  saying  it  was  a  mean  persecution. 

Q. — But  you  did  say  it  was  a  persecution  ? 

A. — I  say  I  said  I  thought  it  had  its  origin  in  that  manner.  I  do  not 
recollect  saying  it  was  a  persecution.  I  have  no  recollection  of  that  at 
all. 

Q. — ^Do  you  know  George  K.  Walker  ? 

A. — I  do. 

Q. — Was  he  down  here  when  you  were  examined  as  a  witness  ? 

A. — He  was  down  here  when  I  was  before  the  House  Committee  ? 

Q. — Did  you  have  a  conversation  with  him,  about  Judge  Hardy  and 
this  move  ? 

A. — I  do  not  recollect  any  particular  conversation  with  him  in  regard 
to  it. 

Q. — See  if  you  cannot  refresh  your  memory  as  to  having  talked  with 
Walker,  about  Judge  Hardy  ? 

A. — I  recollect  of  talking  with  him  of  being  here  as  a  witness. 

Q. — See  if  I  cannot  refresh  your  recollection  as  to  whether  you  did 
not  make  the  same  statement  to  him  as  I  have  asked  you  in  regard  to 
in  connection  with  these  other  men  ?  Whether  you  did  not  tell  him  that 
you  thought  this  was  a  mean  and  malignant  persecution  ?  And  not  only 
this,  but  that  this  was  a  persecution  gotten  up  by  the  Dudleys  and 
Higby  ? 

A. — I  have  no  recollection  of  any  such  conversation  with  Mr.  Walker. 
The  only  conversation  I  recollect  of  having  with  him  in  regard  to  the 
matter,  was,  that  I  was  a  witness,  and  was  anxious  to  get  home.  I  may 
have  said  that  Higby  and  Dudley  were  the  moving  parties.  I  was  re- 
peatedly asked  who  was  the  moving  party  in  it. 

Q. — If  you  had  such  conversation,  and  used  such  language,  you  would 
be  Hkely  to  know  it  ? 

A. — I  should  think  so. 

Q. — Your  memory  is  pretty  good,  for  conversation  ? 

A. — Tolerably  so. 

Q. — You  recollect  what  Judge  Hardy  said  in  eighteen  hundred  and 
fifty-nine  ? 

A. — I  do ;  very  well. 

Q. — Would  not  you  be  as  likely  to  recollect  a  conversation  on  this  sub- 
ject? 

A.— No,  Sir ;  I  do  not  think  I  would ;  for  the  reason  that  that  struck 
me  as  a  conversation  that  I  never  heard  or  had  with  any  body  under 
such  circumstances. 
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Q. — In  regard  to  the  Keceiver — it  has  been  stated  that  Yaughan's  gen- 
eral reputation  was  not  that  of  a  man  of  any  pecuniary  means.  At  the 
time  he  was  appointed  Eeceiver,  was  not  his  reputation  for  honesty  and 
integrity  good? 

A. — Yes,  so  far  as  I  knew,  it  was. 

Q. — Was  it  not  also  as  good  at  the  time  Judge  Hardy  refused  to  hear 
the  motion  to  discharge  him  ? 

A. — Well,  I  do  not  know  of  any  change  in  it,  particularly. 

Q. — No  change  had  taken  place  ? 

A. — ^Not  that  I  know  of.  All  I  know  is,  that  my  clients  were  com- 
plaining grievously,  and  wanting  to  get  him  removed. 

Q. — You  exhibited  'some  exceptions  here  this  morning,  in  the  minutes 
of  the  trial  of  Robinson  et  al.  vs.  Leger  et  al.  Were  not  those  the  min- 
utes and  exceptions  solely  of  the  plaintiffs*  Counsel  ? 

A. — They  were  the  minutes  kept  by  the  plaintiffs'  Counsel.  I  have  no 
recollection  of  any  exceptions  being  taken  oy  the  defendants'  Counsel. 

Q. — In  settling  the  statement,  did  not  you  insist  on  having  all  your 
exceptions,  w^hich  had  been  put  in  twice,  stricken  out? 

A. — Xo.  I  was  not  present,  as  I  stated  before,  at  the  time  the  state- 
ment was  settled. 

Q — ^Did  you,  in  your  proposed  amendments,  ask  to  strike  them  out  ? 

A. — [Examining  the  minutes  referred  to.]  The  first  amendment  is, 
•*  Strike  out  all  the  exceptions  taken  by  plaintiffs'  Counsel,  as  the  same 
are  set  forth  in  defendants'  statement,  ds  the  same  are  immaterial  in 
this  motion." 

Q. — Now,  in  regard  to  this  count  of  intoxication  on  the  bench.  You 
stated  that  during  the  trial  of  McDermott  vs,  Higby,  that,  shortly  before 
its  close,  Judge  Iiardy  was  under  the  influence  ot  liquor.  At  what  time 
in  the  day  or  evening  w^as  that? 

A. — Well,  it  was  in  the  latter  part  of  the  afternoon  and  early  part  of 
the  evening  that  Judge  Iiardy  was  in  such  a  condition  upon  the  bench, 
that  I  could  tell  that  he  had  been  drinking,  and,  also,  along  about — well, 
I  cannot  tell  exactly — I  should  think  eight  or  nine  o'clock,  when  the  in- 
structions were  given  to  the  jury.    * 

Q. — ^And  then  you  thought  his  tongue  was  thick  ? 

A  — At  the  time  the  instructions  were  given,  I  did  think  so,  decidedly. 
His  reading  was  such  as  to  show  it  very  clearly. 

Q. — In  whose  handwriting  are  those  instructions  ? 

A. — If  the  papers  are  all  here,  I  can  tell  you.  Some  of  them  are  in 
my  handwriting;  some  of  them  in  Mr.  Adams'  handwriting;  and  some 
of  them  in  Mr.  I)udley's  handwriting,  I  think.  These  are  special  issues 
and  verdicts.  There  are  instructions,  Nos.  1,  2,  and  3,  in  my  handwri- 
ting, which  I  wrote  at  the  request  of  the  Counsel  employed  in  the  case. 
I  was  not  Counsel  in  the  case.  But  the  Counsel  requested  me  to  write 
these.  They  were  read.  The  next  is  in  W^illiam  L.  Dudley's  handwri- 
ting. They  were  proposed  by  him,  allowed  by  the  Judge,  and  read. 
The  next  are  in  Adams'  handwriting.  Then  there  are  some  here  in 
Judge  Terry's  handwriting;  it  looks  like  it. 

Mr.  Wilh'ams. — They  arc  in  the  handwriting  of  the  Counsel  who  pro- 
posed them,  I  suppose  ? 

A. — Yes,  Sir.     Some  in  Judge  Eobinson's  handwriting. 

Q. — ^Now,  in  relation  to  the  time  that  the  jury  were  out,  and  came 
in  at  one  o'clock  on  Sunday  morning.     What  time  did  the  jury  go  out  ? 

Witness. — I  don't  know  what  case  you  refer  to. 

Jl^,   Williams, — ^I  refer  to  the  case  when  the  Court  was  in  session 
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until  Sunday  morning.  Were  j'^ou  present  at  the  time  the  jury  wont 
out? 

A. — I  don't  recollect  anything  about  that. 

Q. — I  refer  to  the  case  in  which  the  jury  were  charged  and  instructed 
to  find  a  general  verdict,  and  also  find  answers  to  special  counts.  The 
case  of  McDermott  vs,  Higby.     You  recollect  about  that  case  ? 

A. — ^Yes,  Sir,  of  course. 

Q. — A  ease  where  the  jury  were  charged  late  in  the  evening.  Was  it 
on  the  deliver}^  of  the  charge  in  that  case  that  you  thought  the  Judge's 
tongue  was  thick  ? 

A. — I  believe  it  was. 

Q. — ^[Showing  witness  a  paper.]  Is  that  Jiidge  Hardy's  handwri- 
ting? 

A. — Yes,  Sir. 

Q. — '*  March  1st,  1862."  That  is  the  date  when  the  jury  went  out 
late  at  night,  is  it  not  ? 

A. — Yes,  Sir. 

Mr.  Wiiiiams. — I  propose,  Mr.  President,  to  read  the  general  charge. 
It  has  been  testified  to,  that  there  was  a  general  charge,  with  instruc- 
tions for  finding  on  special  counts.  And  this  charge,  which  I  am  about 
to  read,  is  the  one  written  and  given  on  that  evening. 

W.F.  McDermott  I    j^   ^^^  District  Court  of  the  Sixteenth  Judicial 
William  Higby.  )  District,  County  of  Calaveras. 

Gentlemen  of  the  Jury  : 

In  the  first  place,  on  the  blank  sheet,  you  will  find  a  general  verdict 
for  plaintiff  or  defendant,  and  if  you  find  for  plaintiff,  assess  the  dam- 
age, under  the  rules  I  give  you.  If  you  find  for  the  defendant,  a  general 
declaration  to  that  effect  will  be  suflicient.  If  you  find  for  the  pltff.,  the 
measure  of  damages  will  be  the  value  of  the  quantity  of  water  to  which 
he  was  entitled  at  the  head  of  the  Table  Mountain  ditch,  and  the  injury 
to  the  flumes  and  ditch  occasioned  by  the  want  of  water. 

In  reply  to  the  special  issues,  insert  your  findings  upon  the  special 
issues — ^under  each  question. 

JAMES  H.  HARDY, 

District  Judge. 

MSkelumne  Hill,  March  1st,  1862. 

That,  Mr.* President,  was  the  general  charge  given  by  Judge  Hardy 
on  that  occasion  ;  and  the  witness  thinks  he  was  drunk  when  he  deliv- 
ered it.  And  Judge  Hardy  wrote  it  there  on  that  occasion.  [Sotto 
voce.]  If  he  makes  a  charge  like  that  when  he  is  drunk,  he  must  make 
a  pretty  good  one  when  he  is  sober. 

Mr.  Efigerttm. — Did  you  say  that  Judge  Hardy  wrote  that  charge  there 
at  that  time  ? 

A. — ^No,  Sir ;  I  did  not  testify  that.  I  was  asked  if  it  was  in  Judge 
Hardy's  handwriting.  I  do  not  know  anything  about  when  it  was 
written. 

Mr.  WiUiarM. — I  will  ask  you  if  you  did  not  see  Judge  Hardy  write  out 
the  charge,  after  the  argument  had  closed  ? 

A. — ^No,  Sir ;  I  did  not  see  him  write  it.  I  was  not  employed  in  the 
case.  I  presume  he  wrote  the  charge  there ;  but  I  was  in  and  out  half 
the  time  the  trial  was  going  on,  and  I  could  not  tell  when  he  wrote  it. 
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Q. — ^In  order  to  refresh  your  memory,  I  am  requested  to  ask  you 
whether  you  now  recollect  the  fact  that  the  general  charge  was  actually 
written  by  Judge  Hardy  after  the  argument  was  dosed,  and  that  the 
jury  waited  for  it  before  they  went  out  ? 

A. — I  cannot  recollect  anything  in  regard  to  that.  I  do  not  remem- 
ber anything  about  his  writing  the  charge,  or  my  being  there  when  it 
was  written.     I  was  out  a  portion  of  the  time  with  William  L.  Dudley. 

Q. — You  stated  that,  on  one  occasion,  the  Court  adjourned  at  about 
the  middle  of  the  term  ?     Until  what  day  did  it  adjourn  ? 

A. — I  believe,  from  Friday  until  Monday. 

Q. — Did  he  not  hold  Court  all  day.  or  nearly  all  day,  Friday? 

A. — I  think  that  he  did  hold  Court  on  Friday. 

Q. — Friday,  to  the  end  of  the  day  ? 

A. — That  is  my  recollection  of  it. 

Mr.  WUh'ams. — Then  your  recollection  is  right.  You  need  not  look 
into  the  records  about  it. 

Witness. — [After  examining  records.]  Y'es  ]  there  was  business  done 
on  Friday,  to  the  best  of  my  recollection. 

Q. — There  was  a  good  day's  work  done,  wasn't  there  ? 

A. — There  were  two  naturalizations.  There  is  an  entry  in  the  ease  of 
Shipley  vs.  Paul  ]  there  is  an  entry  in  the  case  of  Mammoth  Tunnel  Co. 
vs.  Tucker  et  al. 

Q. — Are  you  not  aware  of  the  fact  that  Judge  Hardy  went  away  on 
Saturday,  and  returned  on  Sunday  ? 

A. — I  do  not  know  when  he  went  away,  or  when  he  returned.  I 
know  that  ho  was  there  on  Monday — or,  at  least,  that  is  my  recollection, 
that  he  was  there  on  Monday.  I  see  here  that  the  minutes  show  that 
he  was  there  on  Monday. 

Q. — Do  you  not  know,  or  do  you  know,  whether  or  not  the  adjourn- 
ment over  Saturday  was  made  at  the  request  of  members  of  the  bar  ? 

A. — Well,  I  did  not  make  any  request,  that  I  recollect  of  Whether 
others  did  or  not,  I  do  not  knpw.  My  recollection  is,  that  I  had  a  case 
set  for  trial  on  Saturday,  that  my  clients  and  their  witnesses  were  there, 
and  that  we  were  greatly  disappointed  in  Judge  Hardy  not  being  there 
to  try  it. 

Q. — You  said  something  about  the  terms  having  been  irregularly  held. 
What  terms  were  held  irregularly  ?  And  in  what  did  the  irregularity 
consist  ? 

A. — Well,  Sir,  there  was  one  term  in  which,  before  the  time  when  the 
term  regularly  expired,  that  the  Judge  came  to  me,  on  one  evening, 
after  the  Court  had  adjourned  for  the  day,  and  said  that  he  had  got  to 
go  below,  to  attend  upon  the  Legislature,  for  a  short  time. 

Q. — When  was  that  ? 

A. — It  was  at  the  time  when  the  *^  Horace  Smith"  bill  was  before  the 
Legislature.  He  said  that  he  had  got  to  go  to  the  Legislature  to  get 
that  bill  through.  He  wanted  to  have  the  rest  of  the  cases  go  over.  I 
had  a  murder  case,  which  had  been  pending  two  or  three  years.  It  had 
been  tried  once  or  twice.  It  had  gone  to  the  Supreme  Court,  and  been 
sent  back.  I  told  him  I  did  not  want  to  have  the  man  lie  in  jail  any 
longer,  under  an  uncertainty  as  to  the  issue  of  the  trial.  I  procured  an 
order  which  allowed  him  to  be  tried  in  Jackson,  the  next  term  that  was 
held  there.  That  term  was  broken  off  in  that  way.  I  know  that  in 
one  case  he  was  gone  away  somewhere,  and  that  he  got  a  bill  passed 
which  allowed  him  to  hold  a  special  term  at  a  different  time,  afterwards. 

Q. — Now,  come  back  to  the  first  instance,  when  you  assert  there  was 
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an  irregularity.  Did  not  all  the  members  of  the  bar  assent  to  the  ad- 
journment at  that  time  ? 

A. — ^I  assented  to  it.  I  do  not  know  whether  the  other  members  of 
the  bar  assented  to  it  or  not.  I  recollect  that  he  asked  me  in  front  of 
the  express  office — that  is  my  recollection — and  I  assented  to  it,  under 
the  circumstances  which  I  have  told  you. 

Q. — Do  you  know  of  anybody,  any  member  of  the  bar,  who  did  not 
assent  to  it  ? 

A. — I  do  not  know  anything  about  what  the  rest  of  the  bar  said  in 
re^i"d  to  it,  or  whether  they  said  anything.     I  know  I  assented  to  it. 

Q. — Do  you  know  of  anybody  who  declined  to  assent  to  it? 

A. — I  do  not  know  whether  anybody  declined  to  assent  to  it,  or 
not. 

Q. — Then,  I  suppose  you  mean  to  say,  yott  do  not  know  that  anybody 
declined  to  assent  to  it  ? 

Mr.  Campbell. — [Interrupting.]  The  witness  has  answered  that  ques- 
tion several  times. 

Mr.  Wi7fiarns. — What  other  terms  were  held  irregularly  ? 

A. — There  was  a  terni  when  there  was  one  or  two  jury  trials  j  I  think 
it  was  the  November  term,  eighteen  hundred  and  sixty-one.  [Witness 
examines  the  records.]  Yes,  Tuesday,  the  fifth  of  November,  eighteen 
hundred  and  sixty-one.  On  Wednesday,  the  sixth,  the  Court  met,  and 
adjourned  on  the  same  day  until  the  twenty-fifth  November,  eighteen 
hundred  and  sixty-one. 

Q. — Now,  do  you  know  the  cause  of  that  adjournment  ? 

A. — I  think  that  it  was  at  the  time  when  Judge  Hardy  was  going  down 
to  attend  Court  on  his  own  trial. 

Q. — Yes,  Sir.  He  was  under  stress  of  judicial  proceeding,  then,  him- 
self? 

A. — Yes,  Sir,  he  was.  There  were  other  portions  of  terms  not  held 
fullv. 

Q. — Well,  then,  state  them. 

A. — ^Well,  I  can  tell  better,  by  looking  over  the  records  here,  how  the 
terms  were  held,  than  I  can  tell  by  depending  upon  my  own  recollection. 
[Witness  examines  records  for  a  considerable  time.] 

Mr.  Williama. — Can  you  find  one  instance,  in  that  whole  book,  of  the 
character  of  which  you  speak  ? 

A. — Well,  I  think  so,  General.  There  was  one  term,  I  recollect — I 
don't  recollect  what  term  it  was — when  Judge  Hardy  was  gone  to  the 
Legislature  to  get  a  bill  passed  authorizing  him  to  hold  a  special  term, 
and  he  came  back,  afterwards,  and  held  a  short  special  term. 

Q. — Are  you  not  mistaken  in  asserting  that  Judge  Hardy  had  anything 
to  do  with  authorizing  to  hold  that  special  term?  Was  not  that  bill 
passed  at  the  request  of  the  bar  of  Amador  County  ? 

A.— Well,  Sir,  I  do  not  know  anything  about  w^hat  the  bar  of  Amador 
County  wanted  passed.  T  think  "that  Judge  Hardy  told  me  that  he 
wanted  to  hold  a  special  term  of  Court.  I  think,  from  his  conversation 
with  me,  that   I  drew  the  conclusion  that  he  wanted  the  bill  passed. 

(Witness  proceeded  again   to  examine  records.]     Yes,  I  have  found  it. 
Phis  special  term  was  held  in  May,  eighteen  hundred  and  sixty-one.     It 
commenced  on  the  twentieth  of  May,  eighteen  hundred  and  sixty-one. 
Q. — That  was  the  special  term? 

A.— Yes,  Sir.    The  regular  term  commenced  on  the  first  of  May.    ihis 
term  that  commenced  on  the  twentieth,  was  the  special  term. 

Q.— Do  you  not  know  that  that  special  term  was  held  m  pursuance  of 
an  Act  of  the  Legislature  ? 
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A. — Why,  that  is  the  Act  to  which  I  refer. 

Q. — Do  you,  or  not,  know  that  that  special  term  became  necessary,  in 
consequence  of  the  organization  of  the  County  of  Mono  ? 

A. — No,  Sir  J  I  did  not  know  whether  it  did  or  not. 

Q. — Was  not  that  County  created  in  eighteen  hundred  and  sixty-one  ? 

A. — Yes,  Sir. 

Q. — ^And  is  it  not  in  Judge  Hardy's  District  ?  ^ 

A. — It  is. 

Q. — And  did  it  not  become  necessary,  in  order  to  have  the  Courts  of 
Calaveras  and  Amador  properly  attended  to,  that  this  change  of  a  term, 
or  the  authorizing  of  this  special  term,  should  be  made  ? 

A. — I  do  not  know.  I  do  not  know  what  time  the  Court  in  Mono 
County  is  held.  I  do  not  know  when  the  first  term  was  held  there.  I 
have  never  been  there,  to  attend  any  of  the  Courts  there ;  and  don't 
know  anything  about  it. 

Q. — Mr.  Brock  way,  do  you  know  that  paper  ?  [Showing  witness  a 
paper.] 

A. — Yes,  Sir. 

Q. — It  is  a  paper  in  a  case  in  which  you  were  Attorney  ? 

A. — I  was  Attorney  for  the  defence  in  that  case. 

Q. — Do  you  know  who  made  these  mai*ks  in  the  margin,  and  directed 
the  Clerk  to  strike  them  out  ? 

A. — No,  Sir;  I  do  not.  I  think  tliat  Abraham  Shear  made  them.  It 
was  the  case  of  Eproson  v.  Gray. 

Q. — You  say  you  don't  know  who  made  these  marks  ? 

A. — I  do  not  recollect.  I  recollect  being  called  into  the  Clerk's  office 
by  the  Deputy  Clerk,  to  see  about  the  engrossment  of  the  statement. 
And  I  think  Mr.  Abraham  Shear  asked  me  how  to  insert  the  amend- 
ments, and  how  to  strike  out ;  which  I  told  him.  But  I  do  not  know 
who  made  these  marks.  I  was  Attorney  for  the  defence  in  that  case, 
associated  with  Mr.  Gatewood. 

Q. — Well,  when  Mr.  Shear  asked  you  about  the  engrossment,  you  di- 
rected him  to  leave  out  the  matter  here  marked  ? 

A. — I  cannot  tell  without  examining  the  matter.  If  you  will  show  me 
the  proposed  amendments,  then  I  can  tell  you  what  I  directed.  But 
these  marks  I  do  not  know  anything  about. 

Mr.  Williams. — That  is  all,  Mr.  Brockway. 

KE-DIRECT   EXAMINATION. 

Mr.  CampheU, — Mr.  Brockway,  in  the  course  of  your  cross  examination 
you  stated  that  you  desired  to  make  some  explanations  connected  with 
the  testimony  which  you  were  required  to  give. 

Witness. — I  was  very  careful  what  I  said  at  the  time  Judge  Hardy  was 
on  the  bench.  I  was  a  friend  of  Judge  Hardy's,  and  had  no  ill  feeling 
towards  him  for  some  time.  The  Counsel  there  at  the  Hill  had  sort  of 
got  the  advantage  of  me  on  the  rulings  of  the  Court.  At  the  time  to 
which  I  refer  now,  I  knew  that  Mr.  Farley  was  a  friend  of  Judge  Hardy's, 
and  that  if  I  said  anything  to  him  which  might  prejudice  me  with  Judge 
Hardy,  it  would  probably  be  repeated  to  the  Judge.  I  did  not  wish  to 
excite  any  ill  feeling  on  the  part  of  the  Judge  toward  me,  and  I  was  very 
careful  to  say  nothing  which  would  prejudice  the  Judge  toward  me, 
which  would  injure  me  in  his  estimation.  1  was,  at  that  time,  and  always 
have  been,  opposed  to  the  move  that  was  started  for  a  bill  to  abolish  the 
District.     I  agreed  with  Mr.  Farley,  that  we  wanted  the  District  to  re- 
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main  as  it  was.  I  agreed  with  him,  that  if  Judge  Hardy  had  done  any- 
thing wrong,  it  was  more  proper  to  have  him  impeached  and  removed ; 
and  not  injure  him  [Mr.  Farley]  and  everybody  else  in  the  two  counties, 
by  abolishing  the  District. 

Q. — Did  you  state,  in  your  cross  examination,  that  you  had  signed  the 
petition  in  favor  of  the  abolishment  of  the  Sixteenth  Judicial  District  ? 

A. — That  was  in  the  winter  of — let  me  see — I  cannot  tell  exactly  what 
time  it  was.  Yes — ^it  was  in  the  winter  of  eighteen  hundred  and  sixty- 
one,  I  believe.  Hold  on  !  [Witness  pauses  for  reflection.]  No,  it  was 
not ;  it  was  in  the  winter  of  eighteen  hundred  and  sixty. 

Q. — You  signed  a  petition,  then,  for  the  abolishment  of  the  District  ? 

A. — Yes,  Sir. 

Q. — How  came  you  to  sign  that  petition,  and  afterwards  oppose  the 
movement  ? 

A. — I  will  tell  you.  Mr.  Treat  came  to  me,  and  assured  me  that  a  major- 
ity of  the  members  of  the  bar — naming  them — ^would  all  sign  the  petition. 
I  think  he  said  that  all  the  members  of  the  bar  would  sign  it.  I  told  him 
that  unless  all  would  sign  it,  that  I  would  not  sign  it.  He  said  that  the 
others  would  sign  it.  Upon  his  representation  I  wrote  the  petition,  and 
signed  it  myselL  When  the  petition  was  taken  to  William  L.  Dudley,  he 
refused  to  sign  it.  Mr.  William  L.  Dudley  was  one  of  those  who  opposed 
Judge  Hardy's  election.  When  I  found  Mr.  Dudley  refused  to  sign  the 
petition,  and  was  informed  that  he  had  written  a  letter  to  Judge  Hardy, 
stating  what  he  had  done,  I  got  the  petition  and  destroyed  it.  After- 
wards, when  the  matter  came  up,  I  refused  to  support  the  movement ; 
on  the  contrary,  opposed  it.  And  when  this  movement  for  the  Impeach- 
ment of  Judge  Hardy  came  up,  I  stated  that  I  would  have  nothing  to  do 
with  it.  I  did  not  expect  to  be  called  before  the  Committee  to  testify. 
I  came  before  the  Committee  on  the  force  of  legal  process.  I  would 
never  have  come  at  all,  voluntarily.  I  said  that  others  were  beginning  to 
feel  the  effects  of  what  I  had  suffered  in  Court ;  and  I  thought  that  they 
ought  to  take  turns  and  feel  the  hardship  with  me.  These  were  the  mo- 
tives which  actuated  me.  And  I  told  them  so,  too.  I  have  often  employed 
William  L.  Dudley  after  that  time  when  the  petition  was  got  up — 1  never 
had  occasion  to  before — ^to  argue  the  simplest  proposition  oefore  the 
Court ;  telling  him  that  all  I  wanted  was  his  influence  with  the  Court ; 
for  he  knew  how  we  were  all  situated  there. 

Q. — What  do  you  mean  by  using  the  expression  that  Dudley  knew 
how  you  were  all  situated  there  ? 

A. — Well,  I  told  him,  time  after  time,  in  Court 

Mr.  Wiiliams, — Told  whom  ? 

A. — Mr.  Dudley. 

Mr.  Williams. — Well,  we  object  to  witness'  testifying  what  he  told  Mr. 
Dudle}'.  As  a  lawyer,  Mr.  Brockway,  you  ought  to  know  that  it  is  im- 
proper for  you  to  state  what  you  told  Mr.  Dudley  in  that  connection. 

Mr.  Campbell. — Well,  we  withdraw  the  question. 

Witness. — Now  there  was  one  other  matter,  concerning  which,  I  asked 
General  Williams  the  privilege  of  explaining :  in  regard  to  supporting 
Judge  Hardy,  and  in  regard  to  a  speech  which  I  made  at  Independence. 
The  first  that  I  knew,  1  was  announced  to  speak  all  over  the  county  du- 
ring that  canvass — which  I  did  not  do.  If  would  have  taken  nearly 
every  day  in  the  month  for  me  to  have  done  so,  and  I  did  not  feel  in- 
clined to  do  it.  I  went  up  there  to  Independence,  and  spoke.  I  there 
urged  the  election  of  Judge  Hardy.  While  there  I  urged  upon  Mr. 
Clark,  who  had  a  very  important  litigation  pending — involving  the 
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ownership  of  property  in  which  he  had  invested  a  large  amount  of 
money — that  it  would  be  better  for  him,  better  for  his  interests,  (these 
were  the  arguments  I  used,)  to  support  Judge  Hardy,  and  use  the  influ- 
ence with  his  ditch  men  in  Judge  ilardy's-favor.  He  had  a  very  large 
and  fine  ditch,  upon  which  a  large  number  of  men  were  working,  wlioni 
he  could  control,  so  as  to  get  them  to  vote  for  Judge  Hardy.  I  told  him 
that  I  thought  he  had  better  do  this,  because  I  believed  that  Judge  Har- 
dy would  use  his  influence  more  in  his  favor,  than  Judge  Badgly  would. 
I  placed  the  argument  in  Judge  Hardy's  favor  upon  that  ground.  Mr. 
Clark,  in  reply,  urged  his  objections  against  Judge  Hardy.  In  the 
nominating  convention  I  supported  Judge  Hardy,  ifbr  the  reason  that 
Judge  Porter,  one  of  the  candidates  of  my  party,  who  was  seeking  the 
nomination,  was  my  bitter  enemy.  He  had  no  ability,  and  I  knew  very 
well,  that  if  he  was  elected,  whatever  influence  the  Court  would  have,  would 
be  thrown  against  me.  So  I  supported  Judge  Hardy  as  a  candidate  for 
nomination.  It  was  a  strict  political  tight.  1  went  against  an  intimate 
political  friend.  At  that  time  I  was  in  favor  of  Judge  Hardy's  nomina- 
tion, as  against  the  nomination  of  Judge  Porter ;  and  I  was  in  favor  of 
Judge  Hardy's  election,  as  against  the  election  of  Judge  Badgly.  I  was 
at  that  time  on  friendly  terms  with  Judge  Hardy,  and  had  no  cause  of 
complaint  with  his  rulings. 

RE-CROSS    EXAMINATION. 

Mr.  WHliarm. — Did  not  Judge  Hardy  act  as  Counsel  in  the  case  of  The 
Mokelumiie  Hill  Mining  Company — in  several  suits  in  which  that  com- 
pany were  interested '( 

A. — I  recollect  only  one ;  that  was  where  an  injunction  bond  had  been 
granted.  I  do  not  recollect  of  there  being  any  other  in  which  he  vras 
engaged. 

Q. — Do  you  not  recollect  that,  after  he  became  Judge,  he  refused  to 
try  some  causes  between  this  company  and  certain  parties,  because  he 
had  been  Counsel  ?  Did  not  Judge  Sexton  come  to  your  Court  for  that 
reason  ? 

A. — He  was  there  on  several  occasions,  I  believe.  There  was  one  case 
in  which  an  injunction  bond  was  issued.  In  that  suit,  the  injunction  was 
dissolved.  We  sued  the  company  for  Mr.  Woodberry.  I  brought  a  suit 
against  the  bondsmen  on  their  bond.  In  that  case,  according  to  my 
recollection.  Judge  Hardy  was  Counsel.  We  made  an  affidavit,  on 
application  for  a  change  of  venue.  The  Judge  at  first  refused  to  make 
the  change.  The  next  morning  he  concluded  not  to  try  the  matter,  and 
sent  for  Judge  Sexton  to  come  and  try  the  cases  in  which  this  company 
were  interested.  They  were  cases  that  had  been  to  the  Supreme  Court, 
and  sent  back  for  trial.  I  do  not  recollect  of  having  had  anything  to 
do  with  the  suit  there.  I  could  not  tell  when  they  were  tried  there. 
The  Presiding  Officer  [Mr.  Shafter]  was  one  of  the  Counsel  who  helped 
try  the  case.  W.  P.  Dudley  and  Allan  P.  Dudley  and  Judge  Hardy  did 
not  help  try  it. 

Mr.  Campbell. — Was  not  Mr.  Badgly  Counsel  for  the  Mokelumne  Hill 
Company  ? 

A. — Yes,  Sir;  he  was  partner  of  W^illiam  L.  Dudley,  who  was  Counsel 
in  that  case.     Mr.  Shafter  was  Counsel  in  the  case. 

Mr.  Campbell — That  is  all. 

The  witness  desired  to  be  discharged  from  further  attendance  upon 
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the  Court.     Mr.  Campbell  said  it  was  impossible  to  discharge  any  of  the 
witnesses  for  the  prosecution  at  present. 


TESTIMONY    OF   WILLIAM    L.    DUDLEY. 

Mr.  Dudley  being  called  and  sworn,  testified  as  follows: 

Mr.  Camphell. — What  is  youp  business,  and  where  do  you  reside  ? 

A. — I  am  an  Attorney  at  Law,  and  reside  at  Mokelumne  Hill,  Calave- 
ras Count3'. 

y. — Do  you  know  the  Eespondent,  and  if  so,  how  long  hare  you  known 
him? 

A. — I  know  him.  I  have  known  him  for  six  or  eight  years,  I  pre- 
sume; perhaps  longer. 

Q. — Uave  you  practised  before  him  ever  since  he  was  Judge  of  the  Six- 
teenth Judicial  District  )f 

A. — Yes,  Sir. 

Q. — Do  you  know  anything  about  the  case  of  Mercier  and  others 
against  W.  P.  Denny  and  otliei*s,  defendants  ^( 

A. — I  know  of  such  a  case,  Sir. 

Q. — Were  you  Counsel  in  that  case  ? 

A. — I  was  Counsel  in  the  case  of  Mercier  and  others  against  Eobinson 
and  other.*?. 

Q. — Were  you  Counsel  in  that  case  ? 

A. — I  brought  the  suit  of  Mercier  against  Robinson  and  others. 

y. — I  ask  you  if  you  know  the  case  of  Mercier  and  another  against 
Dennv  and  others  ? 

A. — I  know  of  that  case. 

Q. — Were  you  Counsel  in  that  case,  or  did  you  have  any  connection 
with  it  ? 

A. — I  believe  that  my  name  appears  on  record  for  the  defendants.  I 
really  never  knew  anything  about  the  merits  of  the  case,  but  I  assisted 
some  at  the  trial. 

Q. — Do  you  recollect  anything  about  amendments  to  the  pleadings  in 
that  case  ? 

A. — Ves,  Sir ;  I  do. 

Q. — State  all  your  knowledge  upon  that  subject. 

A. — At  the  lust  term  of  the  District  Court  for  Calaveras  County,  in 
February,  the  Counsel  for  plaintiff  asked  leave  to  amend  his  replication. 
It  was  resisted  by  Counsel  for  defendants.  When  the  motion  was  first 
made,  it  was  not  based  upon  an  affidavit.  There  had  been  no  notice 
given  to  the  Attorneys  for  the  defendants.  Judge  Hardy  gave  the  mov- 
ing party  time  to  give  notice,  etc.,  for  the  purpose  of  hearing  the  motion 
to  amend.     So  the  case  was  postponed. 

Q. — Do  you  know  how  many  defendants  there  were  ? 

A. — I  do  not  know,  but  the  record  will  show.  The  case  was  postponed 
until  the  twenty-seventh  of  February,  as  I  understood,  for  the  purpose 
of  hearing  the  motion  to  amend  the  replication.  It  had  been  previously 
set  down  for  trial  on  the  seventeenth  of  February.  On  the  morning 
when  the  ease  was  called  for  trial,  Tod  Eobinson  came  in  with  Mr.  George, 
to  make  his  motion  to  amend  the  replication. 

Q. — State  what  happened  between  you  and  Judge  Hardy,  if  anything, 
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between  the  seventeenth  and  twenty-seventh  of  February,  at  any  time 
between  those  dates. 

A. — Yes,  Sir.  A  few  days — ^the  precise  number  I  do  not  recollect — ^a  few 
days  before  the  motion  came  up  for  argument,  Judge  Hardy  came  to  me 
in  the  Court  room,  after  the  Court  had  adjourned,  and  said  that  he  wanted 
to  ask  a  favor  of  me.  Said  I,  '*  Certainly,  what  do  j'ou  want  ?"  Said  be, 
"  I  have  got  to  have  time,  and  I  have  got  to  have  it  in  this  case  of  Mer- 
cier  vs.  Denny."  I  asked  him  what  he  meant  by  saying  that  he  wanted 
time  in  this  case.  He  said  he  wanted  to  avoid  either  the  trial  of  this 
otber  cause,  or  the  hearing  of  the  motion  in  regard  to  it — I  would  not 
be  certain  which.  Said  I,  "  Very  well."  "Said  he,  "  I  want  you  to  con- 
sume as  much  time  as  you  can  in  your  case,  so  as  to  throw  this  case  of 
Mercier  vs.  Denny  over  the  term.''  I  told  him  that  I  would  do  as  he  de- 
sired, and  I  did  do  as  he  desired. 

Q. — Did  he  refer  to  any  particular  case  in  which  he  desired  you  to 
protract  the  time  to  any  considerable  length  ? 

A. — Yes,JSir.  There  was  then  a  case  of  Pelliton  against  Morris  and 
others.  I  was  associated  with  Mr.  Eobinson  in  that.  Mr.  Brockway  and 
Mr.  Allan  P.  Dudley  were  in  the  case.  It  was  a  civil  case.  There  were 
four  arguments  made  in  that  case.  That  was  a  very  unusual  thing  in 
such  a  case  as  that,  in  that  county.  I  think  that  was  commenced  on  the 
'  twenty -fifth,  and  ended  on  the  twenty-sixth.  I  am  not  certain,  however. 
FThe  witness  looked  at  the  record.]  It  appears,  by  the  record,  that  on 
Tuesday,  February  twenty-fifth,  the  jury  was  empanelled  in  that  case. 

Q. — How  long  did  the  trial  last  ? 

A  — It  lasted  Tuesday  and  Wednesday,  Sir. 

Q. — Were  yoiT  engaged  in  any  other  case  that  came  on  after  Wednes- 
day? 

A. — Yes,  Sir.  I  was  engaged  in  the  case  of  McDermott  against  Higby . 
I  appeared  for  the  defence.     That  case  came  up  on  Thursday. 

Q. — State  what  you  know  in  reference  to  the  proceedings  in  that  ease 
at  that  time. 

A. — In  that  case  I  had  a  plea  in  abatement  filed.  That  came  up  fol- 
lowing this  other  case.  This  was  on  Thursday,  February  twenty-seventh, 
eighteen  hundred  and  sixty-tvfo.  The  motion,  the  plea  in  abatement,  was 
decided  the  day  before,  I  think,  but  the  jury  was  empanelled  that  day,  the 
twenty-seventh. 

Q. — State  all  you  know  in  relation  to  the  proceedings  in  that  case. 

A. — When  the  plea  in  abatement  came  up,  there  was  an  agreed  state- 
ment, not  reduced  to  writing,  between  Judge  Terry  and  myself,  upon 
which  the  plea  was  to  be  heard.  And  there  was  also  an  agreement  con- 
cerning an  action  for  damages  upon  the  same  property,  and  at  the  same 
time,  then  pending  in  the  Supreme  Court — having  been  appealed  from 
the  District  Court  in  which  this  suit  of  McDermott  against  Higby  was 
pending.  The  appeal  had  been  filed  with  the  Clerk,  and  a  notice  served 
upon  Higby,  or  his  Attorney.  And  I  pleaded  in  abatement  of  the  suit 
that  was  tried.  The  trial  commenced  on  the  twenty-sixth.  The  Court 
found  the  plea  not  true.  I  thought  the  ruling  conflicted  with  the  ruling 
which  the  Court  had  made  in  a  case  of  Mr.  Brockway's,  when  Mr.  George 
moved  to  strike  the  case  from  the  calendar.  It  was  a  ease  where  there 
was  an  appeal  pending.  I  spoke  to  Judge  Hardy  about  this  case  after  I 
left  the  Court  room.  I  spoke  to  him  about  the  ruling  in  that  case,  and 
the  ruling  in  this  case,  lie  remarked,  1  think,  at  that  time,  that  he 
thought  the  cases  were  not  parallel.  At  any  rate  we  did  not  have  much 
conversation  then.    In  the  progress  of  the  trial  he  made  another  ruling, 
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and  after  we  left  the  Court  room,  I  mentioned  the  fact  to  him.  Said  I, 
"You  hold  this  plea  in  abatement  not  true,  and,  if  that  ruling  is  good, 
your  ruling  in  regard  to  the  answer  can  not  be  proper."  "  Damn  it," 
said  he,  *'  Bill,  what  difference  does  it  make  to  you?  Your  plea  in  abate- 
ment is  good."  "  Yes,"  said  I,  "  but  I  shall  have  to  go  to  the  Supreme 
Court."  Said  he,  "  Have  I  not  told  you  that  I  have  got  to  have  time. 
Don't  you  understand  me  ?"  Ho  said  that  this  ease  must  consume  the 
balance  of  the  time — Friday  and  Saturday.  To  this  I  remarked  that  it  was 
very  well  for  him  to  have  time — but  that  it  was  very  expensive  to  me 
and  my  clients.  He  said  nothing  more  after  that,  except  that  he  wanted 
to  avoid  hearing  the  motion  in  the  other  case,  and  that  my  plea  in  abate- 
ment was  good — that  it  made  no  difference  to  me  what  his  rulings  were 
in  the  ease  of  McDermott  against  Higby. 

Q. — Did  he  state  anything  further  at  that  time,  as  to  wanting  time,  or 
a  postponement  of  the  other  case  ? 

A. — ^He  often  mentioned  it  during  the  balance  of  the  term.  But  I  do 
not  know  as  he  said  anything  further  at  that  particular  time  upon  that 
subject. 

Q. — Did  he  give  any  reason  as  to  why  he  wanted  time  ? 

A. — ^He  never  assigned  any  reason  to  me  why  he  wanted  time ;  he 
said  that  he  did  want  it. 

Q. — Do  you  know  anything  further  of  the  proceedings  in  that  trial  of 
McDermott  against  High}''  ? 

A. — Yes,  Sir.  On  the  last  day,  Saturday,  Mr.  Higby  had  filed  an  affi- 
davit, setting  forth  that  he  believed  the  Court  was  prejudiced  against 
bim.  He  thought  he  could  not  have  a  fair  trial,  and  ne  made  an  affida- 
vit to  that  effect.  He  submitted  to  the  jury  special  issues,  that  he  might 
have  them  pass  upon  them.  We  went  on  trying  the  case.  We  finished 
it  on  that  day.  Up  to  Saturday  there  had  been  no  ruling  made  by  the 
Court  that  allowed  any  evidence  that  would  go  to  the  favor  of  the  de- 
fendants, to  come  into  the  case.  On  Saturday,  I  think,  the  rulings  oi 
the  Judge  were  changed ;  at  any  rate,  they  were  modified,  so  that  the 
defendant  managed  to  get  in  his  defence.  In  the  evening  the  case  was 
submitted  to  the  jury — I  think  between  ten  and  eleven  o'clock — it  was, 
at  least,  half  past  ten  o'clock.  I  requested  Mr.  Brockway  to  write  one 
or  two  instructions,  or  more,  upon  certain  propositions ;  which  he  did. 
1  also  requested  Mr.  Adams  to  do  me  the  same  favor,  and  he  complied 
with  my  request.  I  wrote  some  of  the  instructions  myself.  They  were 
given  to  the  Court,  and  the  Court  gave  the  instructions  to  the  jury. 
After  the  instructions  were  passed  to  the  Court — Judge  Hardy  and  a 
number  of  us  had  been  drinking  in  the  afternoon  and  evening — I  thought 
be  was  ver^'  much  under  the  influence  of  liquor  when  he  gave  the  in- 
structions to  the  jury. 

Q. — Do  you  know  anything  as  to  what  terms  Judge  Hardy  was  on 
with  Mr.  Mercier  ? 

A. — ^No,  Sir.     Judging  from  what  I  had  always  understood,  friendly. 

Q. — You  say  that  he  was  decidedly  intoxicated  ?  In  what  way  did  he 
manifest  it  ? 

A. — In  various  ways.  When  he  left  the  bench,  his  walk,  his  gait,  de- 
noted to  me — ^independent  of  anything  else — that  he  was  under  the  influ- 
ence of  liquor.  He  read  the  instructions  which  I  gave  him  with  some 
difficulty.  I  think  his  tongue  was  rather  thick.  And  I  mentioned  the 
feet  at  the  time  to  Mr.  Brockway,  who  sat  near  me. 

Q. — ^Do  yon  know  anything  about  the  case  of  Bobinson  against 
Leger? 
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A. — I  know  that  there  was  such  a  case,  Sir. 

Q. — Well,  do  you  recollect  when  it  came  up  before  Judge  Hardy  the 
last  time  ? 

A. — ^It  came  up  the  last  February  term. 

Q. — Did  you  liave  any  conversation  with  Judge  Hardy  in  relation 
to  it  ? 

A. — I  did,  Sir. 

Q. — State  what  it  was. 

A. — I  was  onr-o  in  the  case,  but  withdrew  from  it.  Judge  Hardy  request- 
ed me  to  see  Mr.  George,  and  ascertain  if  he  (Mr.  George)  would  consent 
to  a  continuance  of  the  case.  Judge  Hardy  said  that  the  plaintiffs  in  the 
suit  were  bound  to  recover  something,  when  the  case  came  up  for  trial ; 
and  that  the  longer  it  was  put  off,  the  better  it  was  for  tliem.  Judge 
Hardy  wanted  me  to  see  Mr.  George,  and  ask  him  not  to  fight  the  mo- 
tion any  further,  but  to  consent  to  an  adjournment. 

Q. — Did  Judge  Hardy  assign  any  reason  why  it  would  be  better  to  put 
the  case  off? 

A. — Ho  said  that  time  might  wear  the  case  out  j  but  that  the  plaintiffs 
were  certain  to  recover  something  when  the  case  came  on  trial — the  only 
question  being  as  to  the  amount.  I  went  to  Mr.  George  accordingly, 
and  stated  to  him  that  he  had  better  consent  to  a  continuance  of  the 
case  ;  and  I  also  told  him  at  that  time  that  it  was  Juds^e  Hardv's  desire 
to  have  the  case  postponed.  I  knew  that  the  Judge  and  he  were  on  in- 
timate terms. 

Q. — Were  you  ever  Counsel  in  the  case  of  Robinson  against  Leger  ? 

A. — Yes,  Sir.  I  think  that  I  put  in  a  demurrer  in  that  case  for  the 
defence.  I  afterwards  withdrew  from  the  cAse,  and  never  had  anything 
more  to  do  with  it. 

Q. — Do  you  know  anything  about  an  adjournment  of  the  Court  in  the 
August  term  of  eighteen  hundred  and  sixty-one  ?  If  so,  state  what  it 
was. 

A. — In  the  month  of  August,  eighteen  hundred  and  sixty-one,  the 
Court  adjourned  from  Friday,  the  sixteenth,  until  Monday,  the  nineteenth. 
On  the  seventh  or  eighth  of  August,  there  was  a  case  of  Gate  wood  against 
McLaughlin.  I  ap])eared  for  the  defendant.  The  case  was  set  for  trial  on 
Saturday,  the  seventeenth.  On  that  day  McLaughlin  was  there  with  his 
witnesses  ready  for  trial.  But  there  was  no  Court,  and  my  client  went 
away  with  his  witnesses. 

Q. — Do  you  know  for  what  purpose  the  witnesses  wore  there? 

A. — Yes,  Sir.  They  were  there  lor  the  purpose  of  proceeding  with 
the  trial  of  the  case  on  that  day,  on  Saturday,  the  seventeenth. 

Q. — Now,  in  relation  to  the  final  adjournment  of  the  Court  at  that 
same  August  term.     Do  you  know  anj^thing  in  relation  to  that? 

A. — No,  Sir.  I  know  nothing  about  it,  only  from  what  appears  on  the 
records.  I  was  there,  at  home,  during  that  term,  and  I  was  in  Court. 
But  I  was  not  there  in  the  Court — I  think  not — on  the  evening  of  the 
day  of  the  final  adjournment. 

Q. — Were  you  there  the  next  day  after  the  adjournment  ? 

A. — I  do  not  know.  Mv  recollection  is  not  distinct  as  to  that.  I  know 
that  I  tried  one  of  the  last  cases  that  was  tried  at  that  term — the  case  of 
Irwin  vs.  Dennison  and  others. 

Q. — Did  Judge  Hardy  at  any  time  tell  you  why  he  made  that  adjourn- 
ment of  the  ('ourt  of  which  you  speak  ? 

A. — He  told  me  that  he  was  going  oft*  to  make  some  speeches. 

Q. — What  kind  of  speeches  ? 
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A. — He  did  not  tell  me  what  kind  of  speeches  he  was  going  to  make. 
But  I  knew  what  kind  he  meant.  This  was  during  the  political  cam- 
paign. I  know  what  kind  of  speeches  are  generally  made  at  such  a 
time. 

Q. — Do  you  know  anything  in  relation  to  a  motion  for  the  removal  of 
Joseph  P.  Vaughan,  as  Receiver,  in  the  ease  of  McDermott  vs.  Burke  ? 

A. — I  heard  about  that  ease,  but  I  know  nothing,  of  my  own  know- 
ledge, concerning  it.  ^ 

Q. — On  the  occasion  where  you  speak  of  a  case  having  been  set  for 
Saturday,  and  the  Court  not  being  in  session  on  that  day,  who  was  there 
for  the  ]daintifl*? 

A. — My  client  was  there  for  the  plaintiff.  He  had  witnesses  sum- 
moned, subpoenas  served,  and  he  was  there  with  his  witnesses,  ready  for 
trial. 

Q. — Now,  will  you  state,  as  nearly  as  you  can,  all  the  conversation 
that  took  place  between  you  and  Judge  Hardy  in  regard  to  the  post- 
ponement of  this  case  of  Mercier  against  Benny  ? 

A. — Well,  Sir,  I  think  I  have  related  nearly  all  the  conversation  that 
took  place  between  us.  Judge  Hardy  stated  that  he  must  have  time. 
He  said  thaf  he  wanted  to  avoid  the  trial  of  the  case,  or  the  hearing  of 
the  motion  to  amend  the  replication — ^I  would  not  be  certain  which ;  and 
I  told  Mr.  Denny  of  it 

Q. — Have  you  stated  all  you  can  recollect  of  that  conversation  which 
related  to  this  matter  ? 

A. — AVell,  there  might  have  been  something  else  in  the  conversation. 
I  had  several  general  conversations  with  him,  at  different  times,  during 
three  or  four  days. 

Q. — How  frequently  did  ho  allude  to  this  case  of  Mercier  against 
Denny  'f 

A. — He  spoke  of  it  three  or  four  times  during  the  balance  of  the 
term.  Whenever  T  got  into  conversation  with  him  in  regard  to  the 
McDermott  and  Higby  case,  he  alluded  to  this  case. 

Q. — Do  you  recollect  whether  or  not  upon  any  one  occasion  you  asked 
Judge  Hanly  to  be  more  explicit  ? 

A. — Yes,  Sir;  that  was  the  first  time.  When  he  first  told  me  that  he 
required  time,  I  asked  him  to  explain — to  be  more  explicit.  He  then 
said  that  he  wanted  to  avoid  the  trial  of  that  case  of  Mercier  against 
Denny,  or  the  hearing  of  the  motion  to  amend  the  replication.  He  said 
that  I  could  give  him  time.  He  then  said  that  he  hoped  that  I  then 
understood  him.     I  said  that  I  did.    » 

Q. — Do  you  recollect  any  question  of  this  kind:  "You  don't  care  a 
damn  ;  you  are  only  an  Attorney  of  record  ?" 

A. — Yes,  Sir;  I  remember  that  expression. 

Q. — ^What  was  your  position  in  the  case  ? 

A. — Mr.  Brockway  had  placed  my  name  on  the  record  in  order  to 
enable  me  to  assist  him  in  the  trial,  or  to  keep  me  from  being  on  the 
other  side.  At  least  I  was  so  informed  by  him.  When  the  motion  was 
made  to  amend  the  replication,  Mr.  Brockway  solicited  me  to  resist  it. 

Q. — Do  you  know  the  relations  between  Judge  Hardy  and  Mr.  Leger? 

A. — I  su])i)oso  that  they  are  friendly.  Judge  Hardy  is  at  Mr.  Leger's 
place  a  good  deal.  They  are  friendly,  I  think.  I  should  say  that  they 
were  friendly. 

Q. — Did  you  at  any  time  state  anything  to  Mr.  Brockway  in  relation 
to  this  conversation  between  Judge  Hardy  and  yourself  ? 

A. — Yes,  Sir. 
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[Mr.  Williams  objected  to  this  question,  and  Counsel  for  prosecution 
said  that  they  withdrew  it.] 

Mr.  Campbell. — Do  you  remember,  in  the  McDermott  and  Higby  case, 
that  a  motion  was  made  for  a  nonsuit  ? 

A. — Yes,  Sir.     That  motion  was  overruled. 

Q. — Do  you  recollect  ever  saying  anything  to  Judge  Hardy  about  his 
ruling  in  that  matter  ? 

A. — Well,  the  time  that  I  had  a  conversation  with  him,  particularly 
about  that  case,  was  when  I  spoke  to  him  about  his  ruling  on  the  evi- 
dence, his  decision  on  the  plea  in  abatement,  etc.  I  also  spoke  to  him 
about  this  motion  for  a  nonsuit,  when  he  repeated  to  me  what  I  have 
already  said. 

Q. — Do  you  recollect,  in  his  refusing  to  grant  a  nonsuit,  any  remark  of 
his,  in  regard  to  any  allegation  in  the  plaintiffs  complaint,  relative  to 
trespass  not  being  denied  ? 

A. — Yes,  Sir  3  he  held  that  the  answer  did  not  deny  the  charge  of  tres- 
pass. 

Q. — Did  you  then  say  anything  about  that  ? 

A. — Yes,  Sir;  I  complained  of  that  ruling,  as  I  did  of  his  rulings  gen- 
erally in  the  case.  I  specified  all  of  them  to  him,  I  think.  He  said  that 
I  need  not  give  myself  any  concern.  He  said  that  my  plea  in  abatement 
was  good.  As  far  as  I  was  concerned,  he  said,  that  I  had  the  ''  dead 
thing  "  on  the  plea  in  abatement.  Then  I  complained  of  his  having  de- 
cided against  it  as  untrue  when  he  believed  it  to  be  a  good  plea. 

The  Court  then  adjourned  until  eleven  o'clock  on  Wednesday  morning, 
April  thirtieth. 


[Note. — On  page  47,  eighth  line  from  the  top  of  the  page,  for  "  peti- 
tion," read  "  affidavit.'' — Keps.] 
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THIRD    DAY— APRIL   80,   1863. 


TESTIMONY   FOR    THE    PROSECUTION". 


EXAMINATION   Or  W.   L.   DUDLEY,  RESUMED. 

Mr.  Campbell. — You  stated  yesterday,  that,  at  the  earnest  request  of 
Judge  Hardy,  you  consumed  a  good  deal  of  time  in  the  trial  of  certain 
cases  which  were  pending  in  that  Court  ? 

A.— Yes. 

Q. — ^Among  others,  you  named  the  case  of  McDermott  vs.  Higby.  Be 
BO  good  as  to  give  a  brief  history  of  that  trial,  so  as  to  show  in  what  the 
delays,  if  any,  consisted. 

A. — The  trial,  after  the  plea  in  abatement  was  disposed  of,  lasted  three 
days.  Plaintiff  put  in  his  case  the  first  day,  after  the  plea  in  abatement 
had  been  passed  on.  He  closed  his  ease  at  night.  I  then  moved  for  a 
nonsuit,  xhat  was  about  the  usual  liour  for  adjournment — the  dinner 
hour  for  most  of  the  members  of  the  bar — and  I  argued  the  motion  but 
a  short  time.  Judge  Terry  replied;  the  motion  was  overruled,  and  the 
Court  adjourned  to  the  next  morning.  The  next  day  was  nearly  the 
whole  of  it  consumed  in  motions,  offers  to  prove  certain  facts,  and  argu- 
ment upon  the  propositions — the  Court  taking  a  recess  once,  twice,  or 
three  times,  during  the  day. 

Q. — How  many  times  during  the  day  ? 

A. — I  think  twice,  certain ;  perhaps  three  times.    A  recess  was  taken 
along  about  twelve  o'clock,  for  an  hour  or  two,  to  give  the  Attorneys  an 
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opportunity  to  hunt  up  their  authorities  on  a  question  that  had  arisen  in 
regard  to  the  denials  of  the  allegations  in  the  complaint.  So  that  really 
the  oifera  to  attempt  to  prove,  by  certain  witnesses,  certain  facts,  con- 
sumed nearly  all  the  time.  On  Friday,  the  second  day  of  the  trial,  there 
was  but  very  little  evidence  offered,  the  Court  ruling  against  the  defence 
most  of  the  time;  and  it  was  only  until  Saturday  that  the  defendant  got 
in  any  evidence  to  meet  the  allegations  of  the  complaint.  I  thought  the 
case  ought  to  have  been  tried  in  two  days,  and  think  so  still. 

Q. — About  how  long  were  those  recesses,  that  you  speak  of? 

A. — Well,  they  were  not  unusually  long.  They  were  common  in  Judge 
Hardy's  Court  sometimes.  It  was  not  an  uncommon  thing  to  take  re- 
cesses in  his  Court. 

Q. — Was  there  any  evidence  admitted  on  the  last  day,  which  was  re- 
jected on  the  day  previous  ? 

A. — Well,  I  think  that  there  was.  I  have  some  of  the  offers  that  I 
made  to  prove  certain  facts. 

Mr.  Campbell. — Examine  them,  and  refresh  your  memory. 
WiVweu*.— [Examines  papers  referred  to.]  The  defence  in  the  case  was, 
that  the  defendant  was  not  guilty  as  charged  in  the  complaint,  and,  we 
supik)sed,  a  specific  denial  to  the  allegation  that  the  defendant  took  this 
water,  for  ^-hich  they  alleged  they  had  sustained  damage  in  the  sum  of 
six  thousand  or  seven  thousand  dollars.  The  Court  held  that  it  was  not 
a  denial  of  the  commission  of  the  trespass.  I  contended  that  it  was; 
that  the  complaint  was  not  verified,  and  that  the  general  denial  was  suf- 
ficient. The  Court  held  otherwise,  and,  on  that  proposition,  refused  to 
grant  the  nonsuit.  We  then  went  on,  as  they  had  alleged  in  their  com- 
plaint that  the  defendant,  or  persons  acting  under  his  authority,  had 
taken  this  water,  to  prove  the  manner  in  which  he  had  taken  it-     And  we 

§ut  in  a  power  of  Attorney  from  the  owners  of  the  San  Antonio  and  Georgia 
itches,  who  had  foreclosed  a  mortgage  in  the  sum  of  ten  thousand  dol- 
lars against  said  ditches,  in  Judge  Hardy's  Court.  Mr.  Higby  foreclosed 
it,  ana  I  defended  it.  I  wanted  to  show  that  Mr.  Higby  w^as  acting  as 
the  agent  of  the  Taggarts,  and  had  control  of  these  ditches.  The  com- 
plaint in  the  action  claimed  a  right  to  one  hundred  and  eighty^  inches  of 
the  water  in  said  creek  below.  The  plaintiff  sought  to  divert  the  water 
above  the  San  Antonio  and  Georgia  ditches  into  and  through  the  Table 
Mountain  ditch.  Judge  Hardy,  On  Friday,  allowed  us  to  prove  that  a 
certain  person  was  acting  there  as  an  Agent  of*  Mr.  Higby,  the  defendant 
in  the  suit.  We  then  wanted  to  show,  as  they  charged,  in  the  complaint, 
that  the  water  was  taken  under  the  direction  of  Mr.  Higby,  what  his' 
directions  to  his  Agent  there,  were,  in  regard  to  taking  the  water; 
claiming  that  the  San  Antonio  and  Georgia  ditches  had  a  right  to  one 
hundred  and  eighty  inches  of  water,  \vhich  had  been  settled  and  deter- 
mined before,  and  that  it  was  a  prior  right  to  that  of  the  Benson  and 
Spencer  ditch  below.  Judge  Hardy  refused  to  let  us  prove  the  directions 
ot  Mr.  Higby,  the  defendant  in  the  action,  to  his  Agent  there,  who  had 
possession  of  the  ditches.  That  was  on  Friday.  There  were  offers 
made  and  reduced  to  writing.  Here  is  one  that  was  reduced  to  writing; 
and  here  is  Judge  Hardy's  refusal,  with  his  name  signed  at  the  bottom. 
[Exhibiting  a  paper.]     I  will  read  it,  if  desired.     [Reads.j 

"  The  deft  offered  to  prove  by  the  grantee  of  the  Bensons,  of  the 
Benson  &  Spencer  ditch,  toat  while  he  was  the  owner  thereof,  the  Geor- 
gia ditch  and  San  Antonio  ditch  used  the  waters  of  the  San  Antonio 
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creek,  above  the  said  Benson  ditch,  and  that  he  had  fall  knowledge  of  the 
&ct.  and  did  not  object  to  such  use. 

"  Pltffs  Counsel  objected,  because  the  witness,  Dudley,  who  was  the 
mtntee,  made  a  mortgage  on  the  same  property,  cotemporaneously  with 
Sis  deed  for  the  purchase  money,  and  pltff  holds  under  that  mortgage. 
Obj  east,  and  deft  excepts.    Hardt.'' 

That  was  ruled  out  on  Friday.  I  then  made  another  offer  to  prove 
the  following  facts : 

"  Deft  offered  to  prove,  by  good  and  competent  evidence,  that  the  San 
Antonio  Ridge  Ditch  and  Mining  Company,  after  running  the  waters  of 
the  creek  through  their  ditch  and  flume,  turned  it  again  into  the  creek, 
above  the  head  of  the  Benson  &  Spencer  ditch,  without  diminution  in 
quantity  or  quality,  and  that  such  use,  so  made  by  the  San  Antonio  ditch, 
did  not  deprive  the  Benson  &  Spencer  ditch  of  any  water  to  which  that 
ditch  was  entitled,  either  in  quantity  or  quality,  and  that  it  has  been  so 
used  since  the  respective  ditches,  mentioned  in  the  complaint,  were  built, 
and  that  so  running  water  through  said  San  Antonio  and  Georgia  ditches, 
was  profitable  and  beneficial  to  the  owners  of  the  same." 

"  This  evidence  was  objected  to  by  plff."  (1  am  now  reading  from  the 
handwriting  of  Judge  Hardy.)  "  The  objection  sustained  and  deft  ex- 
cepts.   Jab.  H.  Hardy." 

There  were  one  or  two  offers  made  which  were  not  reduced  to  writing, 
all  of  which  were  shut  out  finder  the  rulings  of  the  Court ;  and  I  left 
the  Court  on  Friday  evening  pretty  firm  in  the  belief  that  the  defence 
was  shut  out,  too. 

Mr.  Williams. — Only  state  facts,  and  not  your  belief. 

Witness. — I  will  only  state  facts.  I  will  state  that  on  Friday,  after  a 
long  argument  had  been  consumed,  in  regard  to  the  right  to  take  the 
water — the  diversion  above  and  below — without  any  suggestion  being 
made  on  the  part  of  Judge  Eobinson  or  Judge  Terry,  Judge  Hardy 
said  he  would  submit  special  issues  to  the  jury,  to  which  we  then  ob- 
jected. On  going  into  (Jourt  Saturday  morning,  as  Judge  Terry  handed 
up  to  the  Court  what  he  termed  the  special  issues  that  he  desired  to 
have  submitted,  and,  when  he  passed  them  up,  Mr.  Higby,  the  defendant 
in  the  action,  filed  an  affidavit,  (which  is  here,)  setting  forth  his  reasons 
why  he  desired  this  case  to  be  submitted  generally  to  the  jury,  without 
special  findings.     After  the  introduction  of  that  amdavit — 

Mr.  Caipphdl. — What  affidavit  was  that  ? 

A. — The  affidavit  of  Mr.  Higby,  that  he  believed  the  Court  was  preju- 
diced against  him;  that  he  did  not  believe  he  could  have  a  fair  trial 
before  Judge  Hardy,  and  wanted  to  save  his  rights  as  much  as  he  could 
before  the  jury,  and  did  not  want  these  special  issues  submitted.  Then, 
after  that  affidavit  had  been  passed  upon,  we  made  this  offer : 

KcDXRMOTT  '\ 

vs.  y 

HiGBT.        3 

OFFER  OF  DEFENDANT. 

Defendant  offered  to  prove  bv  good  and  competent  evidence,  that  the 
San  Antonio  Eidge  Ditch  and  Mining  Company,  aftei;  running  the  waters 
of  the  creek  through  their  ditch  and  flume,  turned  it  again  into  the  San 
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Antonio  creek,  above  the  head  of  the  Benson  &  Spencer  ditch,  and  that 
the  use  of  the  water  by  the  San  Antonio  ditch  was  beneficial  to  the  own- 
ers thereof,  and  did  not  deprive  the  Benson  &  Spencer  ditch  of  any  water 
to  which  that  ditch  was  entitled ;  and  that  it  had  been  so  used  since  eight- 
een hundred  and  fifty-four,  the  owners  of  the  Benson  ditch  acquiescing 
to  such  use ;  and  that  the  plaintiff  to  this  action  had  full  knowledge  of 
the  manner  in  which  the  waters  were  used  by  the  said  Georgia  and  San 
Antonio  ditch  after  his  purchase,  and  did  not  object. 

Plaintiff  objected.  Objection  overruled,  "  because  this  offer  adds  to 
that  made  in  regard  to  the  same  kind  of  use  of  the  water;  the  fact  that 
plaintiff  knew  of  such  use,  and  did  not  object ;  the  evidence  tending  to 
sustain  the  plea  of  abandonment.'' 

The  last  words  are  the  language  of  Judge  Hardy. 

That  was  an  offer  made  on  Saturday  morning,  which  Judge  Hardy 
claimed  was  in  addition  to  the  offer  made  the  day  before.  This  offer  to 
prove  those  facts  was  strenuously  resisted  by  the  Counsel  for  the  plain- 
tiff. Judge  Hardy  then  declared,  in  writing,  the  law  of  the  case  to  be 
this,  or  near  this :  (Here  is  my  memory  of  it,  as  I  have  reduced  it  to 
writing,  from  recollection :) 

McDermott  ") 

HiGBY.         ) 

The  Court,  on  Saturday  afternoon,  decl^ired  the  law  to  be,  that  under 
the  pleadings,  if  Benson  and  Spencer  first  appropriated  one  hundred  and 
eighty  inches  of  water  of  the  creek,  they,  or  their  grantors,  had  the  abso- 
lute right  to  divert  the  water  so  appropriated  at  any  point  on  the  creek, 
unless  they  had  abandoned  it»  That  they  might  abandon  the  right  to 
change  the  diversion,  without  abandoning  the  right  to  the  water,  and 
that  evidence  tending  to  show  the  latter  was  admissible. 

I  thought,  Sir,  that  he  changed  his  rulings,  because  I  thought — in  fact 
I  know — that  I  made  the  same  offer  to  prove  on  Friday  what  he  allowed 
me  to  prove  on  Saturday,  although  I  do  not  know  as  it  appears  here 
fully.    All  the  offers  were  not  in  writing ;  some  were  verbal. 

Q. — State  whether  on  that  trial  any  delays  were  intentionally  produced 
by  you. 

A. — Well,  yes;  on  the  start  they  were.  When  I  found  where  my  client 
was  going  to  land,  I  then  commenced  hauling  in. 

Q. — What  do  you  mean  by  that  ? 

A. — I  mean  by  that,  that  I  discovered,  from  the  rulings  of  the  Court, 
and  the  management  of  the  case  generally  on  the  part  of  the  plaintiff 
and  the  Court,  that  the  only  salvation  of  the  defence  in  that  suit  was 
with  the  jury,  so  that  the  delay  that  Judge  Hardy  asked  was  too  ex- 
pensive, I  thought,  for  my  client,  or  was  going  to  be. 

Q. — You  have  known  Judge  Hardy  well  during  the  last  two  years  ? 

A. — Yes ;  I  have  known  him  very  well  since  eighteen  hundred  and 
fifty-nine. 

Q. — State  as  to  his  habits  of  sobriety  during  the  terms  of  the  District 
Court,  in  Calaveras  and  Amador  Counties,  during  the  last  two  years. 

A. — As  to  Amador  County,  1  cannot  give  you  any  information,  at  all. 
I  have  practised  but  little  in  that  county,  and  my  business  has  generally 
been  to  go  over  there,  and  try  any  cases  I  have  had,  and  return.    In  re- 
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gard  to  Calaveras  County,  Judge  Hardy  has  been  regarded  as  a  pretty 
good  drinker  at  all  times ;  during  Court,  and  at  other  times. 

Q. — Confine  it  to  during  the  period  when  the  Court  was  in  session,  but 
not  to  the  period  when  Judge  Hardy  was  actually  sitting  on  the  bench. 

A. — Well,  I  have  seen  him  ver}^  much  under  the  influence  of  liquor 
during  sessions  of  the  Court,  when  not  on  the  bench.  I  have  seen  him 
at  a  place  called  Leger's  Hotel,  at  Mokelumne  Hill,  adjoining  the  Court 
House,  very  much  under  the. influence  of  liquor,  and  the^  seen  him  go 
into  the  Court.  Whether  he  got  over  it  when  he  got  there,  I  don't 
know.  He  had  to  be  a  good  deal  under  the  influence  of  liquor  before  he 
showed  it  on  the  bench. 

Q. — How  frequently  have  you  seen  him  in  a  state  of  intoxication  in 
public  places  during  the  session  of  the  District  Court  in  Calaveras  Coun- 
ty? 

A. — The  Court  generally  holds  a  month.  I  have  seen  him,  perhaps, 
during  one  term,  half  a  dozen  times,  a  good  deal  under  the  influence  of 
liquor. 

Q. — In  what  places  ? 

A. — Drinking  saloons  about  the  Court  House,  and  going  there. 

Q. — By  night,  or  how  ? 

A. — By  night  and  by  day. 

Q. — Was  Judge  Hardy,  on  those  occasions,  so  much  under  the  influ- 
ence of  liquor  that  it  was  easily  perceptible  ? 

A. — Well,  if  you  knew  him  well,  you  could  'perceive  it.  I  thought  I 
had  no  difficulty  in  detecting  when  he  was  pretty  well  under  the  influ- 
ence of  liquor. 

Q. — Have  you  ever,  and  if  so,  how  often,  seen  Judge  .Hardy  in  that 
condition  on  the  bench  ? 

A. — I  would  not  undertake  to  say ;  but  think,  as  I  have  stated  to  you, 
I  have  often  seen  him  leave  a  drinking  saloon  and  go  into  the  Court 
room  and  open  his  Court ;  and  when  he  left  the  drinking  saloon,  he  was 
certainly  under  the  influence  of  liquor.  For  instance,  Court  would  ad- 
journ, and  he  would  go  into  Leger's,  and  commence  playing  cards  for 
drinks.  Court  would  stay  adjourned  two  or  three  hours,  and  he  would 
drink  once,  twice,  or  oftener. 

Q. — In  this  case  of  McDermott  vs.  Higby,  what  was  Judge  Hardy's 
condition  on  the  trial  ? 

A. — It  was  only  on  the  last  day  of  the  trial  that  I  noticed  the  influ- 
ence of  liquor  upon  him,  and  then  it  was  the  latter  part  of  the  day, 
towards  evening. 

Q. — Have  you,  at  any  other  time,  seen  Judge  Hardy  in  a  state  of 
intoxication  on  the  bench  ? 

A. — I  do  not  know  what  you  mean  by  the  term  "  intoxication."  I 
have  seen  him  on  the  bench  very  much  under  the  influence  of  liquor ; 
whether  it  intoxicated  him,  I  cannot  say. 

Q. — In  what  way  did  you  perceive  that  Judge  Hardy  was  at  that  time 
under  the  influence  of  liquor  ? 

A. — By  his  action  and  general  demeanor  on  the  bench. 

Q. — Do  you  know  anything  in  regard  to  the  amount  of  diligence  ex- 
ercised by  the  Respondent  in  the  conduct  of  the  business  of  the  Court 
in  Calaveras  County,  during  the  last  two  years  ? 

A. — Well,  at  times  he  has  been  diligent  enough,  and  at  times  attended 
to  business  well  enough.  At  other  times,  I  think,  it  has  been  sadly  neg- 
lected. 

Q. — State  what  instance  of  neglect  you  know  of. 
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A. — Last  November,  we  should  have  had  Court  there  through  the 
month.  Judge  Hardy  came  up  on  the  fifth  or  sixth  of  November,  from 
Sacramento,  and  adjourned  his  Court  until  the  twentj-fifth.  We  had  a 
week  'that  term,  and  should  have  had  a  month.  There  was  another  time ; 
the  precise  date  I  do  not  recollect.  I  think  it  was  in  some  way  connected 
with  Mr.  Horace  Smith,  and  a  change  of  venue,  that  was  made  from 
this  city,  upon  application  to  the  Legislature.  Judge  Hardy,  on  that 
occasion,  adjouyned  his  Court  and  went  aivay.  There  was  business  to 
dispose  of;  but  I  must  say,  so  far  as  I  was  concerned  at  that  time,  that 
Judge  Hardy  came  to  me,  and  told  me,  and  I  said  I  would  readily  con- 
sent, and  I  did.  What  he  said  to  other  members  of  the  bar,  t  do  not 
know.  But  he  came  to  me  and  told  me  he  had  some  business  away,  [I 
think  this  matter  of  Horace  Smith,  but  do  not  know,]  and  I  consented, 
and  said  that  as  far  as  I  was  concerned,  I  would  not  object  to  his 
leaving. 

Q. — State  what  his  habit  was  in  regard  to  diligence,  while  he  was 
there  holding  terms  of  the  Court? 

A. — I  judge  of  his  diligence  in  trying  cases,  from  the  diligence  of  a 

fentleman  who  had  held  Court  there  before ;   drawing  a  comparison 
etween  the  two.     That  is  the  way  I  arrive  at  my  idea  on  the  suDJect. 
Q. — Without  drawing  comparisons,  what  is  your  idea?    You  have 
practised  through  a  great  many  years. 

A. — Certainly  I  do  not  think  he  is  a  very  diligent  man  in  disposing  of 
the  business  of  his  Court;  or,  at  any  rate,  I  think  he  might  have  dis- 
posed of  a  good  deal  more  in  the  same  time  that  he  was  holding  his 
terms. 

GROSS  EXAMINATION. 

Mr.  Williams. — You  stated,  in  your  direct  examination,  that  on  this 
McDennott  vs.  Higby  trial,  you  did  not  interpose  any  delay,  or  cause, 
any  at  all,  until  pretty  well  along  in  the  trial,  when  you  thought  you 
were  getting  the  worst  of  it  ? 

Mr.  Campbell, — That  was  not  the  answer  of  the  witness.  He  said  he 
did,  at  the  commencement  of  the  trial. 

Mr.  Williams. — W^ell,  what  did  you  do  to  delay,  at  first? 

A. — Well,  I  made  all  the  motions  1  deemed  necessary  to  make  for  the 
purpose  of  obtaining  the  necessary  delay,  and  in  the  examination  of  wit- 
nesses consumed  as  much  time  as  possible,  and  took  all  the  evidence 
down. 

Q. — Did  not  you  file  an  affidavit  in  the  early  part  of  that  trial,  after 
the  commencement  of  the  trial,  asking  for  a  postponement? 

A. — I  do  not  recollect. 

Q. — Did  not  you  do  that  on  the  last  day  of  the  trial  ? 

A. — I  filed  an  affidavit  on  the  last  day,  stating  that  it  was  necessary 
that  I  should  have  one  Bushy  head  and  one  Benson,  as  witnesses.  They 
had  both  testified  in  the  case  on  the  part  of  the  plain tiif,  and  gone  away. 
I  then  made  an  affidavit  that  I  could  not  go  on  in  the  case  unless  I  had 
them. 

Q. — They  had  been  examined  ? 

A. — They  had  been  examined  on  the  part  of  the  plaintiff,  and  by  the 
defendant,  on  cross  examination,  and  had  left. 

Q. — You  claimed  you  had  a  right  to  the  attendance  of  the  witnesses 
there  during  the  trial,  to  examine  them  when  you  pleased  ? 

A. — Not  only  on  that  ground,  but  I  claimed  the  ruling  of  the  Court 
had  rendered  it  necessary  for  me  to  have  those  two  witnesses  there. 
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They  had  been  in  attendance,  I  wish  you  to  understand,  and  had  been 
examined. 

Q. — On  filing  that  affidavit,  did  you  not  ask  for  an  attachment  against 
those  witnesses,  and  insist  that  you  should  have  the  pro<reedings  sus- 
pended until  the  attachment  could  be  served  ? 

A. — I  believe  I  first  asked  for  an  attachment  against  the  witnesses. 
Judge  Terry,  I  believe — that  is  my  recollection  now — admitted  that  if 
they  were  present  they  would  so  swear  :  that  is,  to  the  facts  1  had  set 
forth  in  my  affidavit.  '  * 

Mr,  Williams. — I  did  not  ask  you  about  what  Judge  Terry  did,  but  your 
own  action.    Bid  you  ask  for  an  attachment,  and  insist  on  time  to  have 
it  served  ? 
A. —  I  believe  that  I  did. 

Q. — When  you  say  you  found  the  rulings  of  the  Court  against  you, 
yoa  then  began  to  "haul  in,"  as  you  express  it.     Was  it  anything  very 
unusual  to  find  yourself  in  that  position,  while  practising  law,  that  the 
rulings  of  the  Court  on  legal  question^ should  go  against  your  client? 
A.— Well,  no. 

Q. — You  frequently  find  yourself  in  that  predicament,  as  a  lawyer  f 
A. — Yes,  frequently. 

Q. — Is  it  your  habit  to  attribute  corruption  to  a  Judge  when  he  begins 
to  rule  against  you  ? 
A.— No. 

Q. — Not  generally  ? 
A.— No. 

Q. — In  what  stage  of  the  proceedings  was  it  that  you  found  the  cur- 
rent of  the  decisions  was  against  you  ? 

A. — I  did  not  find  them  anything  else  until  Saturdaj'^  morning.     Until 
the  affidavit  of  Mr.  Higby  had  been  filed,  I  found  the  whole  body  of  de- 
cisions went  against  me,  solid.     The  affidavit  was  filed  on  the  third  day 
of  the  trial.     The  trial  of  the  issue  was  commenced  on  Thursday. 
Q. — But  not  much  was  accomplished  on  that  day  ? 
A. — Yes.     The  plaintiff  closed  his  case  on  Thursday  night.  < 

ifr.  Williams. — 1  understood  you  to  say  that  during  the  first  day  most 
of  the  day  was  consumed  in  objections,  and  discussing  offers  and  argu- 
ments on  those  questions. 

WittifM. — On  the  second  day,  pflfers  were  made  by  the  defendant  to 
prove  this  thing  and  that ;  the  defendant  claiming  that  such  an  allega- 
tion had  been  denied  by  the  answer. 
Q. — That  was  on  Fridav  ? 

A. — ^Yes,  that  was  on  P  riday.  The  arguments  lasted,  and  the  defend- 
ant got  in  only  a  little  evidence  on  that  day. 

Q. — You  did  not  begin  to  be  alarmed  about  decisions  against  you  until 
Friday,  then  ?     You  got  along  well,  on  Thursday  ? 

A. — I  was  very  doul)tful  how  the  case  would  go  when  Judge  Hardy 
told  me  the  plea  in  abatement  was  a  "  dead  thing." 

Mr.  Williams. — I  am  asking  whether,  on  Thursday',  the  first  day  of  the 
trial,  you  got  along  without  much  difficulty  ? 
A.— Yes.     We  got  along  without  much  difficulty  the  first  day. 
Q. — ^And  it  was  on  the  second  day  that  you  began  to  be  dissatisfied 
with  the  rulings  ? 

A. — I  was  dissatisfied  with  Judge  Hardy's  finding  the  plea  in  abate- 
ment not  true.     1  was  dissatisfied  with  that.     On  the  second  day,  I  be- 
came dissatisfied  with  the  rulings  in  regard  to  the  issues. 
Q. — When  was  the  decision  in  the  plea  of  abatement  made  ? 
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A. — Wednesday  night ;  before  we  commenced  on  the  issues. 

Q. — That  was  against  you,  and  you  did  not  like  that  ? 

A. — Well,  no ;  I  did  not  like  it  much.  I  was  certain  I  did  not  like  it 
after  Judtre  Hardy  told  me  he  thought  it  was  good. 

Mr,  Williams. — You '  seem  anxious  to  **ring"  that  in  as  An  answer  to 
every  qucHtion  I  ask  you,  when  not  applicable  at  all. 

WUnran. — No,  Sir;  I  am  not  anxious  to  '*  ring"  it  in  at  all. 

Mr.  WUliani^ — Well,  that  is  the  third  time  you  have  repeated  it,  at 
any  rate.  Now,  when  you  began  to  think  and  feel  that  the  rulings  were 
being  against  you,  did  you  make  any  suggestion  to  your  client,  or 
associate  Counsel,  on  that  subject? 

A. — Yes ;  I  think  I  first  mentioned  the  conversation  that  I  had  with 
Judge  Hardy,  to  my  client,  Mr.  Higby.     He  was  boarding  with  me. 

Mr.  WUiianis. — You  allude  now  to  the  same  conversation,  which  you 
have  now  repeated  the  fourth  time. 

Afr.  Campbell. — I  object  to  the  witness  being  thus  interrupted.  He 
ought  to  be  allowed  to  give  his  answer  complete.  Even  if  General 
Williams  knows  something  is  coming  out  not  favorable  to  his  case,  he 
ought  not  to  distract  the  attention  of  the  witness  from  the  matter  in 
hand.  General  Williams  was  asking  as  to  the  communication  of  this 
matter  by  the  witness  to  his  client.  The  witness  went  on  to  state  it, 
and,  while  doing  so,  General  Williams  interrupted  him. 

Mr.  Wiliiams. — It  is  not  the  point  at  all.  I  asked  the  witness  when  ho 
first  made  any  communication  to  his  client  on  the  subject,  and,  instead 
of  answering  upon  that  question  of  time,  he  goes  off  to  tell  about  a 
conversation  with  Judge  Hardy,  which  has  no  application  at  all  to  my 
interrogatory.     He  speaks  of  a  conversation  with  Judge  Hardy — 

Witness. — [Interrupting.]  Which  I  would  have  completed,  by  telling 
you  that  it  was  on  l^riday  I  mentioned  it  to  Mr.  Higby. 

Q. — Now,  about  this  first  adjournment  of  the  Court — complained  of  as 
being  improper — which  you  mentioned :  how  long  was  that  ? 

A. — 1  presume  you  refer  to  August,  eighteen  hundred  and  sixty-one. 
•    Mr.  Williams. — 1  ask  3^ou  what  yow  refer  to  ? 

A. — I  refer  now,  in  answering  your  question,  to  August,  eighteen  hun- 
dred and  sixty -one. 

Q. — From  what  time,  to  what  time,  was  that  adjournment  ? 

A. — The  records,  I  think,  say,  from  Friday,  the  sixteenth,  to  Monday, 
the  nineteenth  of  August. 

Q. — From  the  end  of  Friday's  business,  to  Monday  morning? 

A. — I  presume  it  was  the  end  of  Friday's  business;  the  close  of  the 
day. 

Q. — In  other  words,  Judge  Hardy  adjourned  over  Saturday  and  Sun- 
day ;  and  that  is  the  first  adjournment  you  have  complained  of. 

A. — I  have  not  complained  of  that. 

Mr.  Williams. — But  your  testimony  is  asked  to  sustain  the  complaint  of 
it.  Do  you  not  know  that  Judge  Hardy  came  back  on  Sunday  night, 
and  was  there,  ready  to  open  his  Court,  and  did  open  it,  on  Monday,  at 
the  usual  time  ? 

A. — I  know  he  opened  his  Court  Monday.  I  do  not  know  whether  ho 
came  back  Sunday  or  not. 

Q. — When  was  the  next  adjournment  of  the  Court,  of  which  you  have 
spoken  in  your  direct  examination  ? 

A. — I  speak  now  for  the  term  in  November,  eighteen  hundred  and 
sixty-one.  Judge  Hardy  adjourned  his  Court  from  the  sixth  of  Novem- 
ber— I  think  he  opened  it  on  the  fifth,  and  it  was  open  on  the  fifth  and 
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sixth — to,  I  believe,  the  twenty-fifth  of  November ;  the  record  will  show. 
Mj  impression  is  that  it  was  the  twenty-fifth. 

Q. — ^What  did  you  understand  was  the  occasion  of  that  adjournment  ? 

A. — I  am  not  clear  in  my  recollection  about  it.  I  think  Judge  Hardy 
had  some  business.  I  do  not  know  but  what  it  was  his  own  matter; 
but  that  he  had  an  indictment  against  him.  I  think  he  had  some  busi- 
ness of  his  own  to  attend  to. 

Q. — Do  you  not  know  that  that  adjournment  was  with  the  unanimous 
consent  of  the  bar? 

A. — No,  Sir;  I  do  not  know  anything  of  the  kind. 

Q. — Do  you  know  of  anybody  who  did  not  assent  to  it  ? 

A. — I  do  not  know  of  anybody  that  did  assent  to  it. 

Q. — Do  not  you  know  of  anybody  that  did  ? 

A. — I  do  not.     They  might  all  have  assented  to  it,  for  that  matter. 

Q. — You  stated  that  Judge  Hardy  came  up  from  Sacramento  on  that 
occasion? 

A. — I  was  in  Sacramento  at  the  time.     I  think  he  went  up  with  Hum-' 
phrey  Griffith,  and  got  up  about  the  same  day  I  did.     I  know  it  was  the 
fifth,  because  I   was  in  Sacramento  on  the  fourth  to  attend  to  some 
business  there. 

Mr.  Campbell. — In  regard  to  this  November  delay,  I  think  it  proper  to 
state  that  we  shall  not  insist  on  that  at  all,  as  a  charge  against  the  Be- 
spondent ;  that  we  are  fully  satisfied  that  was  necessary  delay  to  enable 
tie  defendant  to  attend  to  the  trial  already  spoken  of. 

Mr.  Williams. — [To  witness.]  Do  you  not  know  that  on  that  ocea- 
Bion  Judge  Hardy  had  just  returned  from  his  October  Court  in  Mono 
County  ? 

A. — I  do  not  know  it.  I  cannot  tell  you  when  the  terms  are  held  in 
Mono  County.     I  could  not  tell  you  without  referring  to  the  statutes. 

Q. — Have  you  any  recollection  now  of  having  been  informed  that 
Judge  Hardy  had  just  returned  to  Sacramento  from  the  Mono  Court  ? 

A. — I  know  that  he  went  away  from  Mokelumne  Hill.  I  heard  that 
he  went  away  to  go  to  Mono  to  hold  Court.  I  think  that  was  in  Sep- 
tember that  he  went  away ;  I  do  not  know. 

Q. — You  say  you  were  in  Sacramento  when  he  was  ? 

A. — I  saw  him  in  Sacramento  in  November. 

Q. — Do  you  not  know  that  Judge  Hardy  had  been  sick  of  a  fever,  and 
confined  to  his  bed  eight  or  ten  days,  in  Sacramento,  just  before  you  saw 
him  out  there  ? 

A. — Not  of  my  own  kpowledge. 

Q. — You  did  not  see  him  in  bed  ? 

A. — No  ;  I  saw  him  in  a  carriage.    He  complained  of  a  sore  leg. 

Q. — Do  you  know  whether  he  was  actually  sick  at  the  time  you  saw 
him  in  a  carriage  ? 

A. — I  think  he  was  unwell. 

Q. — When  did  you  first  see  him,  as  you  say,  under  the  influence  of 
liquor  during  the  term  of  his  Court? 

A. — ^Which  term  do  you  allude  to  ? 

Mr.  Williams. — Any  term  of  which  you  have  spoken. 

Witness. — More  or  less  since  he  went  on  the  bench  in  Calaveras  County. 
1  cannot  tell  you  whether  it  was  a  February  term.  May  term,  August 
term,  or  November  term. 

Q. — What  are  the  habits  of  legal  gentlemen  there ;  those  of  temperate 
men,  mostly  ? 

10  • 
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A. — I  rather  think  there  are  one  or  two  temperate  men  there ;  but 
they  are  not  Btrictly  bo. 

Q. — Comparatively  ? 

A. — They  drink  occasionally. 

Q. — You  have  spoken  particularly  of  the  last  day  of  the  trial  of  the 
case  of  McDermott  vs.  Higby,  which,  the  record  shows,  was  the  first  of 
March,  eighteen  hundred  and  sixty-two.  And,  at  that  time,  you  did  dis- 
cover Judge  Hardy  to  be  under  the  influence  of  liquor  upon  the  bench  ? 

A. — ^Yes. 

Q. — You  had  no  doubt  about  it,  had  you  ? 

A. — I  have  not  the  least  in  the  world.  ^ 

Q. — He  appeared  so  to  you,  did  he  not  ? 

A. — Yes,  ne  appeared  so  to  me. 

Q. — Now,  were  you  very  sober  on  that  occasion  ? 

A. — No.  After  I  had  disposed  of  the  case  so  far  as  I  was  concerned, 
I  was  tight. 

Q. — Is  a  man  in  that  condition  likely  to  judge  and  measure  the  drunk- 
enness of  another  as  accurately  as  a  sober  man  ? 

A. — Do  you  want  my  opinion  on  tha*  ? 

Mr.  Williams. — Yes. 

A. — I  think  drunken  men  can  tell  each  other  pretty  well,  as  a  rule. 

Q. — Do  you  not  think  a  drunken  man  sometimes  suspects  a  sober  one 
of  beinff  drunk  ? 

A. — He  might. 

Q. — You  have  spoken  of  the  time  when  the  charge  was  given  and  the 
instructions  read  by  Judge  Hardy  in  this  case  of  McDermott  vs.  Higby. 
Please  to  state  about  how  drunk  you  were  then. 

A. — I  cannot  tell.  My  impression  is  that  I  was  not  much  under  the 
influence  of  liquor  at  that  time  j  that  it  was  later  in  the  night.  I  cer- 
tainly know  I  closed  the  argument  on  behalf  of  the  defence — ^no ;  Mr. 
Higby  followed  me.  I  think  we  closed  at  six,  and  then  there  was  aa 
adjournment  taken  to  seven ;  but  we  did  not  come  back  until  half  past 
seven.  I  do  not  think  it  was  before  ten  or  eleven  o'clock  at  night  that 
I  was  under  the  influence  of  liquor  so  that  I  knew  it  myself. 

Q. — You  did  not  begin  to  be  conscious  of  it  until  then  ? 

A. — I  did  not  begin  to  be  conscious  of  it  thoroughly  until  then.  I  got 
into  a  difficulty  with  some  gentlemen  there.  A  good  deal  of  whiskey 
was  drank. 

Q. — You  have  spoken  of  Judge  Hardy's  intoxication  in  giving  the 
charge  to  the  Jury.     If  so,  was  that  intoxication  bad  ? 

A. — Yes. 

Q. — You  have  stated,  in  evidence  of  your  sobriety,  that  you  made  the 
closing  argument  for  the  defence.  Can  you  state  what  kind  of  an  argu- 
ment that  was  ? 

A. — I  have  never  seen  it  reported,  and  could  not  say  what  it  was. 
At  the  same  time,  it  might  read  nearly  as  well  as  you  thought  Judge 
Hardy's  charge  did,  yesterday.  Some  of  my  friends  told  me  they 
thought  I  made  a  very  excellent  speech;  I  do  not  know  whether  I  did 
or  not.     I  was  entirely  satisfied  with  it  myself 

Q. — You  think,  at  the  time  you  speak  of,  when  you  made  up  your 
mind  that  Judge  Hardy  was  drunk,  you  were  not  yourself  very  drunk, 
at  that  stage  of  the  game  ? 

A. — Yes ;  I  came  to  the  conclusion  at  that  stage  that  I  was  not. 

Q. — But  you  did  get  so  far  along,  later,  as  to  be  full  well  convinced  that 
you  were  dr^ nk  ? 
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A. — ^YeB,  ftilly  convinced. 

Q. — When  you  eaw  Judge  Hardy  go  into  a  place  and  drink  three  or 
four  times  in  an  hour  or  two,  did  you  on  these  occasions  take  anything 
yourself? 

A. — Up  to  that  day  of  the  trial  of  ^the  case  of  McDermott  vs,  Higby,  I 
do  not  suppose  I  had  drank  twenty  times  for  a  year. 

Q. — Were  those  times  tolerably  fairly  distributed  over  the  year,  or  did 
they  come  within  a  few  days  ? 

A. — Well,  I  think  they  all  came  within  a  few  days — say  within  ten 
days ;  the  last  days  of  the  term. 

Q. — Did  you  not  think,  during  these  ten  days,  that  Judge  Hardy  was 
drunker  than  on  other  occasions  you  thought  he  was  when  you  had  not 
drank  anything  yourself? 

A. — ^No,  Sir  ;  I  do  not  think  so. 

Q. — Did  you  ever  see  Judge  Hardy  on  the  bench,  except  on  the  oc- 
casion mentioned,  when,  in  vour  opinion,  his  capacity  for  attention  to 
business  was  at  all  impaired  by  drink  ? 

A. — I  cannot  tell  whether  his  capacity  was  impaired  or  not. 

Q. — When  you  thought  he  was  dpunk  on  the  bench,  taking  the  same 
kind  of  view  that  you  took  on  that  occasion,  what  would  be  your  opinion 
as  to  his  capacity  for  doi^g  business  ? 

A. — Well,  my  opinion  would  be  that  when  a  man's  tongue  was  as  thick 
as  Judge  Hardy's  was  that  night,  he  might  be  incapacitated  to  do  busi- 
ness— ^when  he  was  that  drunk — so  drunk  he  could  not  articulate,  and 
with  difficulty  gave  the  instructions.  I  never  saw  Judge  Hardy  as  drunk 
on  the  bench  as  he  was  that  night. 

Q. — Did  you  ever,  on  any  other  occasion,  see  Judge  Hardy  when  you 
thought  that  he  was  at  all  incapacitated  for  the  diHcharge  of  his  duties  ? 

A. — I  wnll  not  say  that  I  have  seen  him  on  the  bench  in  that  way,  but, 
as  I  have  stated  in  my  direct  examination,  I  have  seen  him  come  out  of 
a  drinking  saloon,  very  much  under  the  influence  of  liquor,  and  go  and 
open  his  Court. 

Q. — Have  you  ever  seen  Judge  Hardy  on  the- bench,  except  on  that 
occasion^  when  you  thought  him  in  any  respect  incapacitated  for,  or  his 
ability  impaired  to  attend  to,  the  duties  of  his  office  f 

A. — I  do  not  know  whether  he  was  incapacitated,  or  his  abilities  im- 
paired, but  I  have  seen  him  on  the  bench,  under  the  influence  of  liquor, 
at  other  times,  whether  it  incapacitated  him  or  not. 

Mr,  WtUiavM. — That  is  not  an  answer. 

WUnef^s. — Then  I  will  tell  you  that  I  cannot  tell  whether  he  was  inca-. 
pacitated  or  not. 

Mr.  Williams. — The  question  is :  Whether  you  ever  saw  Judge  Hardy, 
on  the  bench  at  any  other  time  than  that  one  which  you  have  mention- 
ed, when  vou  thought  that  his  ability  to  discharge  his  duties  was  at  all 
impaired  by  reason  of  liquor  he  had  drank  ? 

A. — I  cannot  say-  I  cannot  say  whether  his  abilities  were  impaii^ed 
or  not. 

Mr.  Williams. — Then  you  still  do  not  answer  the  question.  It  is  the 
plainest  thing  in  the  world.  It  is  simply  :  Did  you  ever  think,  when 
you  saw  Judge  Hardy  on  the  bench,  that  the  drink  that  was  in  him  diB- 
qaalified  him  from  performing  his  duties  in  any  degree  ? 

A. — I  do  not  know  that  1  ever  came  to  any  conclusion  at  all,  op 
thought  about  it. 

Q. — Then  the  answer  is  No  ;  is  it  not  ? 

A. — ^It  might  be  that,  I  infer. 
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Mr.  WilliamH. — You  might  have  said  that  long  ago.  You  have  said,  if 
I  am  not  mistaken,  and  will  say  again,  I  suppose,  thart  you  never  saw 
Judge  Hardy  as  much  under  the  influence  of  liquor,  on  the  bench,  as  on 
that  night,  at  the  close  of  the  proceedings  ? 

A. — 1  am  certain  about  that. 

Q. — Now  let  us  go  back  to  the  question  of  the  plea  in  abatement.  The 
question  (to  make  ourselves  clear,)  raised  by  the  plea  in  abatement,  was, 
whether  a  former  suit  was  a  subject  of  abatement  to  this — was  it  not  ? 

A. — Yes. 

Q. — And  the  question  as  to  how  that  should  be  decided,  depended  upon 
whether  there  had  been  an  appeal  brought  ? 

A. — [Exhibiting  a  paper.]  llere  is  the  plea.  I  would  rather  let  the 
plea  explain  itself. 

Q. — We  will  take  the  papers  besides.  The  argument,  principally,  was 
it  not,  was  upon  the  question  of  whether  or  not  there  had  been  such 
an  appeal  of  the  other  case,  that  it  was  no  longer  pending  in  Judge 
Hardy's  Court  ? 

A. — I  understood  the  argument  to  be  this,  and  I  understood  the  agreed 
facts  as  I  will  relate  them  :  It  was  agreed,  on  the  hearing  of  the  plea, 
that  a  suit  was  then  pending  in  the  Supreme  Court 

Mr,  Williams. — [Interrupting.]  Now  allow  me  to  interrupt  you,  for 
the  pui^pose  of  understanding  what  you  are  going  to  say,  a  little  more 
fully,  and  ask  you  to  read  the  plea.  And  then  I  will  ask  you  about  the 
argument  upon  it. 

[The  witness  read  the  plea  in  abatement,  as  follows :] 

State  of  California,         ) 
County  of  Calaveras,  j 

In  the  District  Court,  16th  Judicial  District,  in  and  for  the  County  of 
Calaveras : 

William  F.  McDermott,  Plaintiff, ') 


vs. 


William  Higby,  Defendant. 


J 


William  Higby,  the  defendant  in  the  above  entitled  action,  comes  and 
defends,  and  for  answer  to  the  complaint  of  the  plaintiff,  says  :  That  be- 
fore the  commencement  of  this  action,  to  wit — on  the  29th  day  of  Au- 
fust,  A.  D.  1860,  in  this  same  Court,  to  wit — in  the  District  Court  of  the 
6th  Judicial  District,  in  and  for  the  County  of  Calaveras,  and  State 
aforesaid,  the  said  Wm.  F.  McDermott  impleaded  the  said  William 
Higby,  and  filed  his  certain  complaint  against  him,  in  an  action  of 
trespass,  upon  the  very  same  identical  property,  or  premises,  in  the 
said  complaint,  in  this  present  suit  mentioned,  committed  at  the  very 
same  identical  time  and  place,  in  the  said  complaint,  in  this  present 
suit  mentioned,  as  by  the  records  and  proceedings  thereof,  remaining 
in  this  Court,  more  fully  appears.  And  the  said  defendant  further  says, 
that  the  parties  in  this,  and  the  said  former  suit,  are  the  same,  and  not 
other  or  different  persons ;  and  that  the  said  former  action,  so  brought 
against  him,  the  said  Wm.  Higby,  by  the  said  W.  F.  McDermott,  as 
aforesaid,  is  still  depending,  on  appeal  to  the  Supreme  Court  of  the 
State  of  California.  Said  appeal  having  been  made,  or  taken,  by  the 
said  McDermott,  on  or  about  the  first  day  of  August,  1861,  and  Btill 
remains  wholly  undetermined. 
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Q. — Was  there  an  agreed  state  of  facts  presented  to  the  Court,  upon 
which,  in  connection  with  the  plea,  the  argument  was  based  ? 

A. — Yes ;  it  was  agreed  that  a  notice  of  appeal  had  been  served  upon 
the  defendant,  Mr.  lligby,  or  his  Attorney,  and  filed  in  the  Clerk's  office, 
before  the  commencement  of  this  action.  I  contended  that  that,  al- 
though it  did  not  perfect  the  appeal,  w^as  the  taking  of  an  appeal,  and 
that  while  that  suit  was  pending  in  the  Supreme  Court,  Judge  Hardy 
could  not  determine  this ;  that  he  must  dismiss  this. 

Q. — You  insisted  that  the  case  then  was  in  the  Supreme  Court,  and 
not  in  the  District  Court  ? 

A. — I  insisted  that  the  appeal  was  taken,  and  whether  in  the  Supreme 
Court  or  not,  that  Judge  Hardy  could  not  determine  the  rights  of  the 
parties  in  this  last  mentioned  Court. 

Q. — You  insisted,  of  course,  that  if  not  in  the  District  Court  it  must  be 
in  the  Supreme  Court  ? 

A. — Yes ;  it  must  have  been  in  one  or  the  other  of  those  Courts,  I  sup- 
pose. 

Q. — ^Now  was  it  not  agreed  on  both  sides  that  no  undertaking  for  an 
appeal  had  been  filed  ? 

A. — It  was ;  and  it  was  true. 

Q. — Then  it  was  insisted  that  the  mere  giving,  filing,  and  serving  of 
the  notice  of  appeal,  without  the  filing  of  any  appeal  bond,  or  under- 
taking on  appeal,  did  not  perfect  the  appeal,  and  that  the  cause  was  still 
in  the  District  Court  ? 

A. — I  admitted  that  that  did  not  perfect  the  appeal,  but  it  was  the 
taking  of  it.     Thut  was  what  I  contended  for. 

Q. — That  was  the  agreed  condition  of  the  case  ? 

A. — That  is  the  way  1  understood  it. 

Q. — How  did  Judge  Hardy  decide  that  plea  in  abatement  ? 

A. — He  found  the  plea  not  true. 

Q. — On  the  facts  agreed  ? 

A. — I  suppose  so.  There  was  no  issue  tried  on  the  plea.  It  was 
argued  on  this  state  of  facts ;  the  Court  passed  on  the  plea. 

Q. — There  was  no  demurrer  filed,  was  there? 

A.— There  was  no  demurrer  filed.  There  was  no  demurrer,  unless  a 
verbal  one,  that  I  ever  heard  of. 

Q. — They  do  not  put  in  verbal  demurrers  in  your  county,  do  they  ? 

A. — I  do  not  think  they  do. 

Q. — ^And  the  decision  was  upon  the  agreed  state  of  facts — that  the  plea 
of  pendency  of  the  case  in  the  Supreme  Court  was  not  true. 

A.— Yes. 

Q. — Do  you  know  William  Irvine,  of  San  Andreas  ? 

A.-^Very  well. 

Q. — Do  you  remember  that  on  this  memorable  day,  (Saturday,  the  first 
of  March  last,^  you  had  a  conversation  with  Mr.  Irvine  ? 

A. — Yes;  I  nad  two  or  three  conversations,  a  half  a  dozen,  with  him 
on  that  day. 

Q. — Did  you,  in  one  of  those  conversations,  tell  him  that  you  had  been 
deceived  by  a  false  story  which  had  been  told  you  by  some  one  ? 

A. — Yes. 

Q. — Did  you  not  ask  Irvine  to  see  Judge  Hardy,  and  tell  him  that  yon 
▼ere  satinfied,  and  desired  a  reconciliation  ? 

A. — I  did  not  desire  any  reconciliation  at  all.  I  told  him  that  I  was 
tttisfied  on  another  proposition,  which  I  would  like  to  explain.  Another 
thing  had  come  to  my  ears. 
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Q. — ^I  am  asking  yon  of  the  fact. 

A. — Ye8 ;  I  had  the  conversation.     I  told  him  I  was  satisfied. 

Q. — See  if  I  understand  you  rightly.  The  question  was,  Did  not  you 
ask  Irvine  to^tcU  Judge  Hardy  that  you  were  now  satisfied,  and  desired 
a  reconciliation  ?  I  understood  you  to  answer  **  yes,"  subject  to  a  quali- 
fication. 

A. — I  did  not  ask  him.  I  said,  "  You  can  tell  Judge  Hardy."  Irvine 
came  to  me,  and  stated  that  a  person  had  sent  him  to  me.  I  will  explain 
it  by  and  by. 

Mr.  Williams. — Explain  it  ri^ht  here,  if  you  like. 

Witness. — Irvine  said  Judge  Hardy  had  sent  him  to  me — [pausing.] 

Mr,  Williaiyu. — Give  the  whole  of  it. 

Witness. — I  will  give  the  substance  of  it.  I  won't  pretend  to  give  the 
phraseology,  but  the  substance,  as  near  as  I  can  recollect.  It  was  along 
about  midday  when  Irvine  came  to  me,  and  said  that  he  was  sorry — 

Mr.  Williams. — [Interrupting.]     Who  was  sorry  ? 

A. — Irvine.  He  said  he  was  sorry  there  was  any  difficulty  between 
Judge  Hardy  and  myself;  that  we  had  been  friends,  and  that  I  had  been 
misinformed  in  regard  to  a  supper  or  dinner  given  by  the  plaintiif  in  this 
suit  [of  McDermott  vs.  Higby]  to  Judge  Terry,  at  which  Judge  Hardy 
and  Mr.  Irvine  were  present.  Some  one  had  told  me  a  conversation  bad 
taken  place  there  between  Judge  Terry,  Judge  Hardy,  and  McDermott, 
Mr.  Irvine  being  present  at  the  time.  Mr.  Irvine  told  me  that  he  could 
assure  me  that  no  conversation  had  taken  place  at  that  time  in  regard  to 
the  suit.  Mr.  Irvine  said  he  could  assure  me  so.  1  think  I  then  stated 
to  Mr.  Irvine  something  I  had  heard,  which  was  this— or  tantamount  to 
it :  that  Judge  Hardy  said  to  Judge  Terry,  "  Higby,  or  else  Dudley, 
asked  a  question  that  you  wanted  asked,  and  did  not  yourself  dare  to 
ask,  and  you  got  just  what  j^ou  wanted  by  the  answer."  Mr.  Irvine  as- 
sured me  that  nothing  of  that  kind  had  occurred  between  Judge  Hardy 
and  Judge  Terry  ;  that  he  was  with  Judge  Terry,  and  would  have  known 
if  it  had.  "  Then,"  said  I,  "  I  have  been  misinformed  about  it,  and  on  that 
point  I  am  satisfied."  ^ 

Q. — Some  of  your  hard  feeling  against  Judge  Hardy  arose  out  of  the 
information  which  you  had  received  about  something  he  had  been  saying 
of  you,  did  it  not  ? 

A. — Oh,  no.  Sir!  I  have  not  heard  anything  hard  that  he  has  said 
about  me,  yet.  I  have  been  a  friend  of  Judge  Hardy ;  was  until  the  ter- 
tnination  of  the  McDermott  vs.  Higby  suit,  when  I  was  satisfied  some- 
thing was  wrong.  I  have  not  been  an  enemy  of  Judge  Hardy,  and  am 
not  now.  That  is  as  near  as  I  can  now  recollect  of  the  conversation  with 
Irvine.  I  had  other  conversations  with  him  on  that  day.  I  told  him  I , 
had  no  hard  feelings." 

Q. — You  had  no  hard  feelings  occasioned  by  the  report  which  you 
heard  of  that  conversation  ? 

A. — None  at  all.  I  considered  I  owed  a  duty  to  my  client  which  I 
ought  to  perform. 

Q. — What  then  was  there  to  remove,  to  make  j'^ou  satisfied,  and  have  a 
reconciliation  ? 

A. — I  did  not  desire  a  reconciliation  at  all,  only  upon  that  point. 

Q. — What  was  there  in  this  conversation  that  required  any  satis&c- 
tion? 

A. — An  affidavit  had  been  filed,  which  Higby  had  sworn  to.  As  hie 
Attorney,  I  drew  the  affidavit,  charging  Judge  Hardy  with  prejudice, 
and  stating  that  the  defendant  could  not  have  a  fair  trial  before  tho 
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Conrt.  Judge  Hardy  thought  it  strange ;  and  strange  that  I,  as  his 
Attorney,  would  consent  to  it.  He  thought  I,  as  his  Attorney,  ought  not 
to  have  consented  to  it.  That  was,  I  think,  a  portion  of  the  conversa- 
tion that  1  had  with  Mr.  Irvine. 

Mr,  WiiiianM, — My  question  is :  Whether  there  was  any  hard  feeling 
on  your  part  arising  out  of  this  conversation  at  the  dinner  ? 

A. — I  said  I  was  satisfied. 

Q. — ^Satisfied  as  to  what  ? 

A. — That  there  had  been  no  such  conversation,  as  reported,  between 
Judge  Hardy  and  Judge  Terry. 

Q. — But  you  had  no  hard  feeling  about  it  before  that  ? 

A. — ^No,  Sir.  I  had  no  particular  animosity  against  Judge  Hardy  on 
account  of  it.    I  was  Attorney  in  the  case,  and  desired  to  win  my  suit. 

Q. — Did  not  you  tell  Mr.  Irvine,  in  one  of  these  conversations  on  that 
dav^  that  the  whole  thing  had  been  fabricated  against  Judge  Hardy,  for 
the  purpose  of  making  you  and  him  enemies  ? 

A. — I  have  no  recollection  of  it,  at  all. 

Q. — You  don't  remember  anything  of  the  sort  ? 

A. — I  may  have  said  something  of  the  kind  in  connection  with  this 
conversation,  but  still  I  have  no  recollection  of  it.  I  will  state  here, 
that  if  Mr.  Irvine  says  I  did  say  it,  I  should  be  inclined  to  believe  that  I 
did.    But  I  have  no  recollection  of  it. 

Q. — ^You  say  you  have  had  no  animosity  against  Judge  Hardy  previous 
to  that  particular  occasion — the  occasion  of  that  trial? 

A. — ^2s  o,  Sir ;  I  have  been  on  friendly  terms  with  Judge  Hardy. 

Q. — But  since  that  time  you  have  not  ? 

A. — 1  met  him  at  Jackson  once — the  following  week,  I  think — ^and 
spoke  to  him.  Since  then,  I  think,  I  have  not  spoken  to  him,  or  he  to 
me.  I  believe  I  have  not  seen  him  but  once,  and  that  was  here  in  the 
city. 

Q. — I  asked  you  abo«t  your  feeling  of  animosity  against  Judge  Hardy 
since  the  time  of  that  trial.  State  whether,  sii\ce  that  trial,  there  has 
been  any  feeling,  on  your  part,  of  animosity  against  Judge  Hardy  ? 

A. — I  do  not  know  that  there  has. 

Q. — ^Have  you  taken  an  active  part  in  this  prosecution  and  the  prepa- 
ration of  it  ? 

A. — Not  very  active  ;  I  have  participated  in  it. 

Q. — Have  you  procured  witnesses  to  appear  before  the  Committee  of 
the  House,  or  here  ? 

A. — I  pointed  witnesses  out  to  Mr.  Patten,  the  Sergeant-at-Arms  of 
the  House  Committee,  when  he  came  up  there. 

Q. — ^Did  you  send  for  persons  to  come  to  your  house,  for  the  purpose 
of  ascertaining  whether  they  were  proper  witnesses  to  be  subpoenaed, 
or  whether  you  could  make  witnesses  of  them  ? 

A. — No,  Sir.  I  went  to  see  persons  to  make  some  affidavits  to  send 
down  here  before  the  House  Committee. 

Q. — Then  you  did  not  send  for  any  witnesses  to  come  to  your  house  f 

A. — I  have  no  recollection  of  sending  for  any  witness. 

Q. — Nor  persons  to  be  made  witnesses  ? 

A. — ^Nor  persons  to  be  made  witnesses,  excej[it  to  hiake  affidavits. 

Q. — Did  you  send  for,  or  have  an  interview  with,  George  Sherman,  for 
that  purpose  ? 

A. — I  had  an  interview  with  Gkorge  Sherman.  I  think  his  name  is 
George. 

Q. — ^Did  you  send  for  him  J 
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A. — I  think  I  saw  him  in  the  village,  and  spoke  to  him. 

Q. — Did  he  come  to  your  house  ? 

A. — Ho  was  at  my  house  a  number  of  times,  but,  I  think,  only  once 
spoke  about  it.     He  was  at  my  office  a  number  of  times. 

Q. — Did  he  come  to  your  house  this  once  for  the  specific  purpose  of 
talking  over  this  matter  of  Judge  Hardy  ? 

A. — 5  cannot  say  whether  he  came  for  that  purpose  or  not.  I  judge 
he  came  for  that  purpose,  because  he  talked  on  that  subject  more  than  any 
other.     I  could  see  him  every  day  in  the  village. 

Q. — Did  you  make  an  appointment  for  him  to  come  to  your  house  that 
day? 

A. — ^No  appointment  to  come  to  my  house,  but  my  office. 

Q. — Was  he  one  of  the  persons  you  procured  who  made  an  affidavit  to 
send  down  ? 

A. — I  think  he  was  one.     I  would  not  be  positive. 

Q. — How  many  affidavits  did  you  obtain  to  send  down? 

A. — I  think  five  or  six.     I  do  not  know  but  more. 

Q. — ^How  many  persons  did  you  apply  to  to  get  that  number  of  affida- 
vits? 

A. — I  presume  I  applied  for  more.  I  knew  all  these  men,  and  the  affi- 
davits they  would  make  when  applied  to.  I  do  remember  that  I  did  ap- 
ply to  others. 

Q. — Who  drew  the  affidavits? 

A. — I  drew  some  of  them. 

Q. — Who  paid  the  fees  for  swearing  to  the  affidavits  ? 

A. — I  do  not  know,     /never  paid  a  cent. 

Q. — And  you  do  not  know  who  did  ? 

A. — No ;  I  do  not  think  anything  was  paid. 

Q. — You  got  the  affidavits,  and  sent  them  down  ? 

A.— I  got  five  or  six,  and  sent  them  down. 

Q. — And  came  down  here  and  attended  yourself? 

A. — When  I  was  brought  here  by  process,  I  did. 

Q. — You  would  not  have  come  without  process,  would  you? 

A. — Yes,  I  would,  if  I  had  been  sent  for. 

Q. — After  all  this,  I  understand  you  to  say,  that,  in  your  opinion,  you 
have  not  taken  any  active  part  in  this  matter  ? 

A. — ^Not  taken  what  I  call  an  active  part. 

Q. — What  would  you  consider  an  active  part  ? 

A. — I  would  not  consider  the  course  I  have  taken  in  it  an  active  part. 

Q. — What  would  you  consider  taking  an  active  part? 

A. — I  think^to  talk  to  Counsel,  and  to  suggest  to  Counsel,  would  be. 

Q. — Have  you  not  talked  with  Counsel  about  the  proceedings  in  this 
case,  and  the  examination  of  witnesses  ? 

A. — I  have,  with  Mr.  Higby,  in  regard  to  the  examination  of  the  wit- 
nesses ;  but  that  came  up  in  general  conversation.  But  I  never  advised 
with  him,  or  he  with  me. 

Q. — You  mention  only  Mr.  Higby  ? 

A. — I  may  have  mentioned  this  matter  with  Mr.  Edgerton  or  Mr 
Campbell. 

Q. — I  ask  you  what  the  fact  is  ? 

A. — I  did  not  advise  with  them,  or  consult  with  them ;  I  was  general 
in  regard  to  it. 

Q. — I  suppose  you  know  whether  you  have  or  not  ? 

A. — Yes;   I  know  whether  I  have  conversed   or  consulted,  rather, 
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with  these  gentlemen  or  not.     I  have  not  consulted  or  advised  with  them 
in  regard  to  the  matter. 

Q. — Only  talked  ? 

A. — I  have  talked  with  them  in  regard  to  it. 

Q. — In  your  conversation©  with  them  you  have  not  exhibited  any  in- 
terest as  against  Judge  Hardy,  have  you  ? 

A. — I  presume  I  have;  with  them,  and  others.  I  have  nothing  to  dis- 
guise in  this  matter,  myself;  I  am  very  anxious  to  get  rid  of  Judge 
Hardy. 

Mr,  Williams. — I  am  talking  about  your  conversations  with  the  Coun- 
sel. 

Witness, — I  have  told  you  that  I  have  not  had  any  except  as  related  to 
you ;  and  then  I  did  not  advise  or  consult. 

Q. — You  say  you  have  not  had  conversation  with  the  Counsel  ? 

A. — I  say  I  have  conversed  with  them  casually  about  the  case,  when 
I  would  meet  Mr.  Campbell  on  the  street,  or  at  the  hotel,  but  not  to  ad- 
vise or  consult  with  them  at  all. 

Q. — ^You  only  talked  about  the  case  ? 

A.— That's  all. 

Q. — How  much  ? 

A. — Only  to  talk  with  them  about  how  long  before  they  would  get 
through  with  the  case. 

Q.— 18  that  all  ? 

A. — I  think  that  is  all.  Only  common,  casual  conversation.  Not 
about  the  examination  of  witnesses,  but  about  who  was  going  to  exam- 
ine the  witnesses. 

Q. — Have  you  felt  or  exhibited  an  interest  in  this  prosecution,  as 
against  Judge  Hardy  ? 

A. — I  have  felt  it ;  I  do  not  know  whether  I  have  exhibited  it  or  not. 

Q. — ^And  you  still  feel  it,  do  you  not  ? 

A. — I  just  told  you  I  did. 

Q. — You  desire  to  see  Judge  Hardy  convicted  ? 

A. — I  desire  to  get  rid  of  him  as  District  Judge  in  my  District. 

Mr.  Williams. — That  is  not  an  answer ;  unless  j'^ou  mean  by  that,  that 
you  want  him  convicted  to  get  him  out  of  the  District. 

Witness, — ^If  guilty,  I  want  him  convicted. 

Q. — But  whether  guilty  or  not,  you  want  to  get  rid  of  him  ? 

A. — I  do  not  want  to  see  him  convicted,  if  innocent. 

Q. — Is  not  your  feeling  against  Judge  Hardy  such  that  you  would  like 
to  see  him  convicted,  whether  he  is  guilty  or  innocent? 

A. — I  would  not  like  to  see  him  convicted,  if  he  was  innocent  ? 

Q. — You  are  sure  of  that  ? 

A. — Oh,  I  know  that. 

Q. — You  think  you  can  judge  of  the  state  of  your  feelings  accurately  ? 

A. — I  think  I  am  able  to  do  so. 

Q. — I  asked  you  if  you  had  paid,  or  agreed  to  pay,  the  fees  for  swear- 
ing to  those  affidavits  you  referred  to.  You  said  you  had  not.  I  ought 
to  have  asked  this  question  in  the  connection — Have  you  paid  any  other 
money — have  you  paid  any  money  to  promote  this  prosecution  ? 

A. — No  more  than  my  own  expenses ;  that  is  all. 

Q. — You  mean  your  travelling  expenes,  and  personal  expenses  while 
here? 

A.— Yes. 

Q. — You  have  not  paid,  or  agreed  to  pay,  the  expenses  of  any  witness 
that  has  come  here  ? 
11 
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A.— No,  Sir. 

Q. — Did  you  pay,  or  promise  to  pay,  or  give  any  asauranoeB  that  you 
would  pay,  the  expenses  of  Mr.  J.  K.  Kobinson,  if  ne  would  come  here  aa 
a  witness  ? 

A. — I  do  not  know  as  I  ever  had  any  conversation  with  J.  R.  Robinson 
about  his  coming  here  as  a  witness.     1  do  not  think  that  I  did. 

Q. — Did  you  send  him  a  message  that  his  expenses  should  be  paid  f 

A.— No. 

Q. — You  never  sent  any  such  assurance  to  him  ? 

A. — No,  Sir.  I  will  state,  in  explanation,  that  the  question  has  often 
been  asked  me  by  witnesses,  how  they  would  g^  paid  for  coming  down 
here,  and  I  have  stated  that  the  State  would  make  some  arrangement 
about  paying  them,  I  supposed ;  and  that  if  they  got  their  certificates 
for  per  diem  and  mileage,  they  could  sell  them  in  this  city. 

Q. — You  never  made  any  assurances  to  any  of  them  that  they  should 
be  paid  ? 

A. — No,  Sir. 

Q. — You  never  sent  any  message  to  that  effect  to  any  of  them  f 

A. — ^No,  Sir. 

RE-DIREOT   EXAMINATION. 

Mr.  CampbeU. — ^Do  you  know  when  the  charge  to  the  jury,  in  the 
trial  of  the  McDermott  vs,  Higby  case,  last  March,  was  written  out  ? 

A. — No;  I  do  not  know  when  it  was  written. 

Q. — How  long  a  time  elapsed  between  the  filing  of  the  notice  of  appeal 
in  the  first  case  of  McDermott  vs,  Higby  and  the  commencement  of  the 
second  suit,  in  which  was  the  plea  in  abatement  ? 

A. — I  have,  at  the  hotel,  a  memorandum  from  my  docket,  by  which  I 
can  tell  the  precise  time. 

Q. — State  about  the  length  of  time  ? 

Mr,  Williams, — [To  Mr.  Campbell.]     Are  the  dates  here  ? 

Mr.  Campbell. — -We  say  the  papers  show  that  the  papers  were  filed 
July  thirty-first,  and  August  nineteenth,  respectively. 

Mr.  Williams, — [To  witness.]  That  was  after  the  expiration  of  the 
time  for  filing  the  bond,  was  it  not  ? 

A. — Five  days,  is  the  reading  of  the  statute,  I  believe. 

Mr.  Campbell. — Did  you  state  that,  in  this  agreed  statement,  it  was 
admitted  that  the  notice  of  appeal  had  been  tiled  in  the  Clerk's  office 
and  served  on  the  opposite  party  ?  ^ 

A. — Yes ;  I  contended  that  the  appeal  was  new,  and  not  perfected, 
without  an  undertaking.  That  was  my  position  in  that  case,  as  I  have 
stated  before. 

Q. — Had  there  been  any  ruling  of  Judge  Hardy  in  any  similar  case, 
before  that  ? 

A. — I  thought  so.  I  thought  there  was  in  Robinson  et  al.  vs.  Leger 
et  al.,  where  there  was  a  motion  for  a  new  trial,  and  Mr.  George  came 
in  and  moved  to  strike  the  case  from  the  calendar,  because  a  notice  of 
appeal  had  been  served  on  him  and  filed  in  the  Clerk's  office.  The 
Court  stated  that,  if  that  was  so,  they  had  no  jurisdiction  of  it,  and 
would  dismiss  the  case  and  strike  it  from  the  calendar.  But  on  exam- 
ination, it  was  found  that  no  notice  had  been  filed  in  the  Clerk's  office. 

Mr.  Williams, — Was  that  case  of  Robinson  vs.  Leger  ever  argued  and 
decided  ? 

A.— No ;  for  it  was  aaoertained  that  no  notice  of  appeal  had  be«n  filtd 
or  served. 
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Q. — ^Toa  complained  of  this  deciHion  upon  the  plea  in  abatement,  then, 
partly  because  it  differed  from  the  decision,  which  you  have  referred  to, 
which  Judge  Hardy  had  previously  made  ? 

A. — ^Judgo  Hardy,  in  the  first  place,  intimated  from  the  bench,  that 
although  it  might  be  true  that  the  notice  of  appeal  had  been  filed  with 
the  Clerk,  and  served  on  the  opposite  party,  still  the  appeal  was  not  per- 
fected, and  ho  thought  he  had  no  right  to  dismiss  it. 

Q. — ^When  he  intimated  that  decision,  you  thought  that  conflicted  with 
what  you  supposed  he  had  previously  decided  in  that  other  case  ?  * 

A. — No ;  he  had  not  decided  in  my  case  yet.  My  case  was  coming  up, 
and,  therefore,  I  thought  that  that  would  conflict  with  my  plea  in  abate- 
ment ;  and,  going  down  the  stairs,  I  said :  ^^  You  are  wrong  about  that 
matter,  Judge,  for  I  have  examined  it."  Then  it  came  up  again,  for  I 
told  Mr.  George  about  it.  But  the  Court  did  not  announce  any  deciaioa 
from  the  bench,  because  the  notice  could  not  be  found. 

Q. — It  never  was  decided  then  ? 

A. — ^Not  in  that  case.  I  do  not  know  whether  it  has  ever  been  decided 
or  not. 

Q. — That  is,  of  your  own  knowledge  ? 

A. — It  has  not  been  decided,  to  my  knowledge. 

Q. — Did  not  you  swear  before  the  Committee  of  the  House,  that  the 
notice  was  decided  ? 

A. — I  think  I  did  state  there  that  the  matter  had  been  decided  or 
passed  on ;  I  will  not  be  certain  which.  I  was  mistaken,  if  I  did  say  so; 
oecanse  the  case  went  off  precisely  the  way  I  have  stated  to  you  now. 

Q. — Had  not  you  as  much  knowledge  on  the  subject  then  as  now  ? 

A. — ^Yes;  I  had  the  same  knowledge  then,  but  an  examination  of  the 
records  afterwards  satisfied  me  that  I  was  mistaken.  I  was  not  mis- 
taken in  regard  to  what  Judge  Hardy  told  me,  though. 

Ab'.  Campbell — How  long  was  it,  after  the  decision  of  the  plea  in  abate- 
ment, that  you  complained  to  Judge  Hardy,  and  said  to  him  that  he 
ruled  differently  in  that  case  from  what  he  ruled  in  the  previous  case? 

A. — I  think  it  was  the  same  night.     It  might  have  been  the  next  day. 

Q. — ^What  reply  did  he  make  to  that? 

A. — I  have  already  stated  the  reply. 

Q. — Repeat  it,  if  you  please. 

A. — His  reply  was,  that  he  had  repeatedly  said  to  me  that  he  wanted 
Ume,  and  supposed  that  I  understood  it.  Then,  afterwards,  in  speaking 
of  another  denial  that  was  made,  was  the  time  that  he  made  the  remark 
that  the  plea  in  abatement  was  a  *'  dead  thing,  anyhow." 

Mr.  Wi/iiajwi. — ^In  the  meantime,  he  had  told  you  that  he  thought  on 
the  whole  that  he  was  wrong  in  deciding  that  case  of  the  plea  in  abate- 
ment, had  he  not  ? 

A. — He  told  me  the  plea  in  abatement  was  good.  That  is  what  he 
told  me.  The  other  matter  of  which  he  spoke,  was  the  notice  of  appeal 
in  the  case  of  Robinson  vs.  Leger,  when  he  said  he  was  wrong,  that,  oa 
reflection,  he  came  to  the  conclusion  that  he  was  wrong. 

Q. — You  stated  you  thought  the  denial  in  the  answer  was  good  in  thia 
CMC  of  McDermott  vs.  Higby.  What  kind  of  denial  was  in  the  answer 
that  you  thought  waa  good? 

A. — The  denial  in  the  answer  of  the  trespass.  The  complaint  was  not 
▼erified,  and  I  thought  the  allegation  in  the  oomplalnt  was  sufficiently 
denied  in  the  answer. 

Q. — ^Was  it  a  general  denial? 

A. — ^My  understanding  was  that  it  was  a  general  denial.    I  have  ex- 
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amined  it  since,  and,  as  a  lawyer,  I  still  should  bold,  as  I  held  on  the  ar- 
gument,* that  it  was  a  specific  denial;  that  the  allegation  was  denied  in 
the  answer  specifically. 
Recess  for  half  an  hour.  • 

A.   W.   GENUNO   RECALLED. 

Mr.  CampheU, — ^Did  you  notice  anything  peculiar  in  the  appearance  or 
Conduct  of  Judge  Hardy  on  the  bench,  on  the  last  day  of  the  trial  of  the 
case  of  McDermott  vs,  Higby  ? 

A. — As  to  what  ? 

Mr.  CambeU. — As  to  sobriety. 

A. — I  did.     I  thought  so. 

Q. — State  what  you  observed  at  that  time. 

A. — I  thought,  when  the  Judge  read  the  instructions  to  the  jury,  that 
he  appeared  under  the  influence  of  liquor.  He  appeared  as  I  have  seen 
him  on  the  street  and  other  places  when  under  the  influence  of  liquor, 

Q. — In  what  respect  ? 

A. — His  voice.  1  do  not  know  that  I  could  perceive  it  in  anything  but 
his  voice  and  his  manner  of  reading.  The  tone  was  not  as  clear  as  it 
usually  is  when  he  reads  or  speaks. 

Q. — In  what  did  the  difi^erence  consist  between  his  ordinary  tone  and 
that  used  upon  this  occasion  ? 

A. — A  want  of  clearness  of  tone.  Perhaps  he  articulated  slower ;  I 
should  sav  a  little  slower.  Jle  read  the  instructions  slower  than  he  was 
in  the  habit  of  doing  at  other  times. 

Q. — How  was  it  in  regard  to  the  distinctness  with  which  he  read 
them? 

A. — He  could  be  understood,  but  did  not  read  in  his  usual  distinct 
tone.     That  is  what  I  refer  to. 

Q. — Did  he  seem  to  be  laboring  under  any  difficulty  at  all  ? 

A. — ^Why,  that  to  which  I  referred.  His  tongue  seemed  not  so  lively, 
but  thick. 

Q. — Did  you  see  him  call  Mr.  Brockway  up  to  the  desk  at  any  time  on 
that  day  ? 

Witness. — I  suppose  the  time  to  which  you  refer  was  when  the  instruct 
tions  were  to  be  passed  to  me.  I  stepped  up  to  the  desk  and  got  them, 
generally ;  or  if,  as  was  often  the  case,  the  Attorneys  were  sitting  between 
my  desk  and  the  Judge,  they  passed  them  to  me.  On  this  occasion  they 
were  not  passed  to  me,  but  I  took  them  directly  from  the  Judge. .»  The 
Judge  took  them  in  his  fingers — they  were  on  strips — and  held  them  out 
so  [describing.]  Mr.  Brockway  made  a  movement  as  if  he  would  take 
them  from  the  Judge  to  pass  them  to  me,  but  the  Judge  made  a  motion, 
I  thought,  for  me  to  take  them  myself.  I  thought  his  object  was  to  at- 
tach them  in  the  order  in  which  he  then  held  them ;  so  I  passed  Mr, 
Brochway,  took  them  from  the  Judge  as  he  held  them,  and  attached 
them  as  I  received  them  from  him. 

Q. — Did  you  see  anything  of  any  movements  which  took  place  between 
Mr.  Brockway  and  the  Judge  prior  to  your  receiving  them  ? 

A. — I  did  not.  I  would  not  be  likely  to,  being  employed  in  something 
else. 

Q. — State  what  the  habits  of  Judge  Hardy  have  been  as  to  sobriety 
during  the  terms  of  Court  in  Calaveras  County. 

A. — 1  have,  a  number  of  times,  seen  Judge  Hardy  when  I  thought  him 
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nnder  the  influence  of  liquor,  during  the  terms  of  the  Court;  in  the  Court 
House  and  Clerk's  office,  and  about  public  places,  and  on  the  street. 

Q. — In  what  way  did  he  show  himself  under  the  influence  of  liquor,  on 
those  occasions  ? 

A. — Well,  I  should  say  it  was  Judge  Hardy's  habit,  when  under  the 
influence  of  liquor,  to  come  up  and  walk  by  the  side  of  you,  take  you  by 
the^  arm,  and  walk  along  together  with  you,' or,  perhaps,  sometimes  put 
his  arm  around  a  person,  and  not  walk  straight. 

Q. — State  whether  or  not  this  was  an  occasional  occurrence  merely  ? 

A. — ^Occasional,  as  I  have  observed  it. 

Q. — ^About  how  frequently  have  you  noticed  him  in  that  condition, 
during  the  terms  of  his  Court  in  Calaveras  County,  during  the  last  two 
years? 

A. — It  would  be  impossible  for  me  ^o  bring  it  to  a  number,  if  I  was 
compelled  to  speak  positively. 

Q. — Well,  state  as  nearly  as  you  can  estimate. 

A. — Well,  not  more  than  half  a  dozen  ;  perhaps  more.  •  There  is  an- 
other feature  by  which  I  would  notice  Judge  Hardy  being  under  the 
influence  of  liquor.  I  have  stated  that  I  would  notice  it  in  his  manner 
of  walking  along  ^nd  addressing  persons  with  whom  he  is  familiar.  I 
would  notice  it,  also,  in  his  talk — well,  foolish  talk,  sometimes ;  that  is, 
idle  remarks,  jokes,  and  so  on. 

Q. — Have  you  ever,  on  any  other  occasion  than  the  one  you  have 
indicated,  seen  Judge  Hardy  intoxicated  on  the  bench  ? 

A. — ^I  cannot  call  to  mind  any  other  occasion. 

GROSS   EXAMINATION. 

Mr.  WiUiams. — ^Did  you  state  that  you  had  been  Acting  Clerk  of  the 
Court  ever  since  Judge  Hardy  assumed  the  duties  of  District  Judge  in 
that  District  ? 

A. — ^No,  Sir;  since' October,  eighteen  hundred  and  fifty-nine. 

Q. — ^During  that  time,  you  have  been  pretty  constantly  in  Court,  I 
suppose,  while  the  Court  was  in  session  ? 

A. — Yes,  every  term.  Every  day,  say,  more  or  less.  There  might 
have  been  a  short  time  when  I  was  absent,  at  the  first  term — the  Novem- 
ber terra — when  I  went  there,  and  had  not  yet  systematized  the  work. 
The  offices  of  Auditor  and  Recorder  were  connected  with  that  of  County 
Clerk,  and  I  had  a  good  deal  to  do  in  the  Auditor's  office  during  that 
term,  and  another  gentleman — William  Knox — was  in  the  Court. 

Q. — But,  during  all  this  time  since  October,  eighteen  hundred  and 
fifty-nine,  have  you  ever  seen  anything  unbecoming  in  Judge  Hardy's 
conduct,  while  on  the  bench  as  a  Judge,  with  the  exception  you  have 
mentioned  ? 

A. — ^No,  Sir ;  I  cannot  recollect,  or  think  of  any  occasion  except  that 
to  which  I  have  referred. 

Q. — What  is  his  general  demeanor  towards  the  members  of  the  bar — 
all  of  them  ? 

Witness. — Do  you  mean  while  on  the  bench  ? 

Mr.  Williams. — Yes ;  whether  it  is  courteous,  and  like  that  of  a  Judge  ? 

A. — I  never  discovered  anything  to  the  contrary.  I  should  say  it  was 
courteous.  I  have  seen  Judge  Hardy  annoyed,  and  have  seen  him  occa- 
iiionally  express  impatience,  while  on  the  bench. 

Q. — Did  you  ever  see  a  Judge,  presiding  over  a  District  Court,  term 
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sfter  term,  when  he  did  not  seem  sometimee  annoyed  by  what  was  oc* 
enrrina  in  his  Court  ? 

A.— 1  have  seen  other  Judges  give  such  expression,  at  times,  on  their 
countenances,  and,  perhaps,  by  an  incautious  remark. 

Q. — Have  you  observed  the  conduct  of  some  members  of  the  bar,  who 
have  been  witnesses  here,  towards  Judge  Hardy  while  on  the  bench? 

Mr,  Campbell. — I  do  not  see  what  that  has  to  do  with  the  case. 

Mr,  Williams. — I  propose  to  prove  by  this  witness,  if  that  is  the  fact, 
that  some  members  of  the  bar  of  the  Sixteenth  Judicial  District,  includ- 
ing— and,  perhaps,  particularly — those  who  were  witnesses  here,  have 
been  in  the  systematic  habit  of  annoying  and  endeavoring  to  intimidate 
Judge  Hardy  by  their  conduct  at  the  bar.  And  I  propose  to  follow  that 
up,  if  it  be  proven,  and  show  that  out  of  that  fact  and  that  conduct  of 
theirs  has  grown  this  dissatisfaction  which  has  produced  this  prosecu- 
tion. 

The  Presiding  Officer. — What  does  that  go  to  show  ? 

Mr.  Williams. — We  want  to  show  the  animus  of  these  prosecutors. 

The  Presiding  Officer  ruled  out  the  proposed  evidence. 

Mr.  Williams. — [To  witness.]  During  the  time  you  have  mentioned, 
while  you  wore  presiding  over  the  Clerk's  desk,  what  do  you  say  about 
the  regularity  and  promptness  with  which  the  terms  of  the  Court  have 
been  held  by  Judge  Hardy  ? 

A. — ^I  could  not  answer  that  better  than  by  refemng  to  the  records. 

Mr.  Williams. — You  are  familiar  with  those  records,  and  it  is  not  neces- 
sary for  you  to  go  the  book.     You  can  state  from  memory. 

Witness. — I  can  give  an  answer  from  a  schedule  I  made  a  few  moments 
ago.     [Exhibits  schedule.] 

Mr.  Campbell. — This  is  not  cross  examination. 

Mr.  Williams. — In  going  into  the  conduct  of  the  Court,  I  suppose  it  is 
10  proper  enough. 

Objection  waived. 

Witness. — [Referring  to  schedule.]  The  Court  harf  met,  and  cases  have 
been  called  on  the  first  day  of  the  different  terms,  except,  1  think,  two. 
There  was  a  special  term  the  twentieth  of  May,  eighteen  hundred  and 
sixty-one. 

Q. — Was  not  that  special  term  held  under  a  special  Act  of  the  Legisla- 
ture, providing  for  the  change  of  time,  to  accommodate  the  Count}'  of 
Mono,  which  had  become  a  new  member  of  the  Distribt '/ 

A. — ^I  do  not  know  for  what  reason  it  was  held. 

Q. — But  that  was  the  fact — that  the  special  term  was  held  ? 

A. — Yes.  [Examining  the  Court  records.]  And  the  record  shows  that 
the  term  was  held  in  conformity  with  the  provisions  of  an  Act  of  the 
Legislature. 

Mr.  Pixley,^^\  understand  you  to  Bay,  that  cases  were  called  and  set 
the  first  day  of  every  term  except  that  ? 

A. — Except  that  and  another,  which  I  will  refer-  to.  [Referring  to 
schedule.]  November,  eighteen  hundred  and  sixty-one ;  the  ('oiirt  should 
have  met  the  fourth.     The  Judge  was  absent  the  fourth  and  the  fifth. 

Mr.  Williams. — You  need  not  read  about  that  term.  The  opposite  Coun- 
sel suite  that  they  claim  nothing  on  account  of  that  absence  of  the  Judge. 
Are  those  the  only  two  exceptions  ? 

A. — The  only  ones  that  appear  of  record. 

Q. — ^What  terms,  if  any,  did  Judge  Hardy  fail  to  finish  his  entire  cal- 
endar ? 

A. — I  do  not  know  exactly  what  you  mean  by  "  finishing  the  entire 
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calendar."  The  cases  are  called  the  first  day,  and  set ;  some,  say,  for 
•very — or  almost  every — day  through  the  term.  Many  are  put  over 
right  on  the  start,  on  the  first  day  of  calling;  and  have  so  heen  every 
term.  Those  are  cases  that  are  not  to  be  litigated  then,  but  continued/ 
Man^'^,  set  for  trial,  are  not  tried  when  they  come  up,  but  are  continued 
for  the  terrfi;  or,  sometimes,  net  for  other  daj'S,  and  then,  when  brought 
up,  are  again  continued,  and  for  the  term. 

Mr.  WtUiams. — I  consider  that  as  the  performance  of  his  entire  duty  to 
those  cases.  Bearing  that  in  mind,  go  on  and  state  whether  Judge 
Hardy  finished  the  business  of  the  term. 

A.— [Referring  to  8chedu1%.l  In  the  August  term,  eighteen  hundred 
and  sixty-one,  I  find  that  on  Friday,  the  sixteenth,  the  Court  adjourned 
ontil  the  Monday  following.  I  find  two  cases  set  for  trial  on  the  seven- 
teenth, Saturday.  Those  cases  were  "subsequently  brought  up  and  con- 
tinned.  I  heard  Attorneys  complain  on  Saturday.  But  I  do  not  know 
whether  that  comes  within  the  question  asked  or  not. 

Mr,  WiUtams. — If  it  is  necessary  to  complete  your  answer,  you  can 
state  it. 

Witness. — I  think  it  is.  I  heard  Attorneys  complain  on  Saturday  be- 
cause the  Court  was  not  there — because  no  Court  was  held — stating  that 
they  had  witnesses  in  attendance. 

Q. — Do  you  now  speak  of  those  two  cases  to  which  you  have  pre- 
viously referred  ? 

A. — ^Yes.  Mr.  Brockway  complained.  He  was  Attorney  in  one  of  the 
eases ;  and  Mr.  W.  L.  Dudley,  I  remember,  was  Attorney  in  the  other. 
I  am  not  so  clear  as  to  ^at  Dudley  said.  Brockway  spoke  of  his  hav- 
ing witnesses,  and  wanting  to  try  his  case.  Jurors  were  in  attendance  at 
that  time.  I  do  not,  of  my  own  knowledge,  know  that  witnesses  were 
in  attendance.  Brockway  complained,  and  said  that  he  had  witnesses 
in  attendance.  There  was  another  time  when  the  Court  was  adjourned 
towards  the  close  of  the  term. 

Q.— When  was  that  ? 

A. — [Examining  schedule.]  I  find,  that  on  Thursday,  the  twenty- 
ninth  of  August,  eighteen  hundred  and  sixty-one — that  same  term — 
"  Court  adjourned  until  to-morrow." 

Q. — Before  anything  was  done  ? 

A. — ^No,  Sir;  at  the  conclusion  of  the  day's  proceedings.  The  proceed- 
iugs  closed  at  night.  I  think  the  case  of  Irvine  v«.  Dennis  had  been  tried. 
The  jury  had  rendered  a  verdict  late  in  the  day,  or  in  the  evening,  and 
the  Court  adjourned  until  the  next  day.  No  Court  was  held  the  next 
day  [Friday,]  nor  on  Saturday. 

Q. — Was  Saturday  the  last  day  of  the  term  ? 

A. — Yes.  The  jury — the  regular  panel — had  been  discharged  on  Thurs- 
day, the  twenty-second,  some  time  previous.  Then  there  were  no  trials 
after  that  until  this  case  of  Irvine  vs.  Dennis  came  on ;  and  a  special  jury 
was  summoned  in  that  case.  They  were  discharged  when  the  trial  ter- 
minated. Hence,  no  jurors  were  in  attendance  on  Friday  or  Saturday. 
I  testified  erroneously  before  the  Committee  on  that  matter,  as  did  Mr. 
Brockway,  yesterday.     Speaking  from  the  record,  I  now  correct  it. 

Q. — Can  you  find  any  other  instances  ? 

A. — ^I  think  of  nothing  further  on  this  general  question.  I  see  nothing 
farther.     [Turning  over  the  pages  of  the  schedule.] 

Q. — With  these  exceptions,  is  there  any  other  occasion,  as  shown  by 
the  record,  when  Judge  Hardy  has  failed  to  hold  his  Court  during  the 
terms  required  by  law,  from  the  time  of  your  first  acquaintance  with 
this  Court  1 
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A'. — I  do  not  think  of  any ;  nor  do  I  find  any,  on  reference  to  the 
record.  I  stated  the  eases  were  called  on  the  first  day  of  the  terra.  In 
Kovember,  eighteen  hundred  and  sixty,  I  remember  one  or  two  days 
were  taken  up  in  naturalizincr  persons.  And,  speaking  from  memory 
now,  T  should  say,  that  on  Wednesday,  the  third  day — it  might  have 
been  Tuesday — the  cases  were  set.  • 

Q. — Was  not  one  of  those  days  the  election  day  ? 

A. — I  rather  think  it  was  ;  and  that  that  was  the  reason  why  bo  many 
were  naturalized  on  that  day. 

Mr.  Pixlet/. — How  many  terms  are  held  in  Calaveras  County  in  a 
year  ?  ^ 

A. — Four. 

Mr.  WilUaiiu. — On  those  two  occasions — those  two  adjournments  in 
the  August  term,  eighteen  hundred  and  sixty-one — can  you  state  whether 
it  was  with  the  consent  of  the  bar,  and  at  the  desire  of  many  of  them  ? 

A. — Not  positively.  I  remember  that  once  Mr.  Al.  Dudley  rose  in  the 
place  where  he  usually  stands,  and,  turning  to  the  Court,  spoke  of  an  ap- 
pointment he  had,  and  wanted  some  case,  or  cases,  in  which  he  was  en- 
gaged, put  off;  I  cannot  say  whether  for  the  term,  or  temporarily.  I 
cannot  say  on  which  time  that  was.  There  was  no  order  made,  or  it 
would  appear  on  the  minutes.  There  was  some  discussion  among  the 
Attorneys ;  and  my  remembrance  is,  that  at  that  time  Dudley  gained 
what  he  wanted.  That  is,  the  opposite  parties  agreed;  either  waived 
objections,  or  agreed  that  the  cases  should  be  postponed. 

Mr.  Edgerton. — Was  that  in  August,  eighteen  hundred  and  sixty-one  ? 

A. — That  was  in  August,  eighteen  hundred  and  sixty-one.  I  cannot 
say  which  time  that  was;  whether  on  Friday, the  sixteenth  of  August, 
or  Thursday,  the  twenty-nii»th  of  August.  I  think  it  could  not  have 
been  on  Thursday,  the  twenty-ninth,  because  I  find  no  cases  set.  Mr. 
Brockway,  on  yesterday,  spoke  of  there  being  cases  set  for  Friday  and 
Saturday,  the  thirtieth,  or  thirty-first  of  August;  I  find  none. 

Mr.  Williams. — Now,  on  that  occasion,  when  A.  F.  Dudley  desired  that 
there  should  be  an  adjournment,  was  there  a  general  understanding 
among  the  members  of  the  bar  that  the  Court  should  be  adjourned  for 
that  time,  after  his  (Dudley's)  request  ? 

A. — I  cannot  say  that  there  was.  My  impression  is,  that  Mr.  Brock- 
way  was  not  there.  Perhaps  that  arises  from  the  fact  that  he  made  an 
objection  the  following  day,  because  there  was  no  Court. 

Q. — Let  me  refresh  your  memory.  Dudley  wanted  to  go  and  fill  some 
political  appointment,  did  he  not*/ 

A. — Yes. 

Q. — And  he  was  a  Breckinridge  man  ? 

A. — So  reputed  among  us. 

Q. — Was  it  then  agreed  among  the  members  of  the  bar  interested  in 
cases  there,  that  his  request  should  be  granted,  and  that  the  Douglas 
Democrats  among  the  lawyers  should  have  the  same  opportunity  ? 

A. — I  cannot  say  that  it  was.     I  cannot  say  positively  as  to  that. 

Q. — Has  there  been  a  time  when  you  thought  you  remembered  that 
that  was  so  ? 

A. — I  think  Judge  Hardy  once  spoke  to  me  about  that;  and  at  that 
time  I  had  these  two  cases  of  adjournment  united  in  my  mind,  thinking 
there  was  only  one ;  and  I  took  the  circumstances  of  the  tw-o  and  put 
them  in  the  last  one.  Mr.  Higby  called  my  attention  to  this,  from  the  tact 
that  I  would,  perhaps,  be  called  upon  to  testify  in  reference  to  the  matter 
of  adjournment,  and  cited  me  to  the  last  adjournment.     Not  thinking  o 
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the  other,  I  placed  the  eircamstances  I  recollected  of  the  two  to  the 
credit  of  that  last  adjourn ment.  Perhaps  it  was  from  that  impression 
that  there  was  only  one  such  adjournment,  that  I  thought  so. 

Mr.  Wiliiams. — I  am  speaking  of  only  one  adjournment ;  that  where 
Dudley  wanted  to  go  away. 

ITiVneM.-i^Yes ;  but  I  do  not  swear  positively  when  that  was.  Perhaps 
if  I  should  talk  with  Dudley,  or  some  other  member  of  the  bar,  I  might 
recollect. 

Q. — Without  reference  to  the  time,  do  you  recollect  there  was  such  a 
proposition  and  agreement  between  the  meinbers  of  the  bar  ? 

A. — I  was  so  deeply  disgusted  with  the  movement  of  the  party,  that  I 
paid  very  little  attention  to  their  proceedings,  or  what  they  did. 

Q. — You  did  not  like  them  much,  anyway  ? 

A. — ^Xo,  Sir,  a  good  way  from  it.  I  paid  no  attention  to  their  move- 
ments, and  did  not  go  to  their  meetings.  I  would  not  countenance  them 
by  my  presence. 

Mr.  WiUiayns. — I  am  asking  your  impression  as  to  these  circum- 
stances. 

A. — They  have  slipped  from  my  memory. 

Q. — But  there  was  a  time  when  you  thought  that  you  remembered  it, 
and  stated  so  to  Judge  Hardy  ?  I  now  allude  to  the  time  when  you 
were  on  your  way  down  here  to  testify  before  the  House  Committee. 

A. — Yes,  and  then  I  put  it  at  the  other  time. 

Q. — Has  your  opinion  and  recollection  been  changed  by  Mr.  Higbjr's 
talk  to  you  ? 

A. — No,  Sir.  That  was  before  I  left  the  Hill — ^before  I  saw  Judge 
Hardy.  Mr.  Higby  called  my  attention  to  the  record.  I  looked  at  it, 
and  it  was  that  date. 


TESTIMONY   OF  ALLAN   P.   DUDLEY. 

Allan  P.  Dudley,  being  called,  and  sworn,  testified  as  follows  : 

Mr.  Camphell. — Where  do  you  reside,  and  what  is  your  occupation  ? 

A. — I  reside  at  Mokelumne  Hill,  Calaveras  County.    I  am  a  lawyer. 

Q. — Are  you  acquainted  with  the  Eespondent? 

A. — I  am. 

Q. — How  long  have  you  known  him  ? 

A. — ^I  cannot  state  distinctly  how  long,  but  I  can  state  that  I  have 
known  him  six  or  eight  years  ;  I  think  nearly  ten. 

Q. — Have  you  been  in  the  habit  of  practising  before  him  in  his  Court, 
ever  since  its  organization  ? 

A. — I  have.  ^ 

Q. — Do  you  know  anything  in  relation  to  a  suit  in  which  Gerrish  Pos- 
ter was  plaintiff,  and  Fritz  and  others  were  defendants,  brought  in  the 
District  Court  of  the  Sixteenth  Judicial  District  for  the  County  of  Cala- 
veras? 

A. — My  office  was  Counsel  for  the  plaintiff  in  that  case. 

Q. — Just  state  what  you  know  in  relation  to  that  case. 

A. — ^It  was  an  action  brought  upon  notes  negotiated,  and  accounts  as- 
signed ;  a  general  declaration  of  money  had  and  received,  labor  done  and 
performed,  perhaps  money  laid  out  and  expended.  [I  have  not  referred 
to  the  papers  since  that  date.]  I  recovered  a  judgment  in  the  case.  A 
motion  was  made  for  a  new  trial ;  a  statement  and  counter  statement 
12 
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were  filed.  The  statenietit  was  settled  by  the  Judge,  and,  after  being 
settled,  the  question  was  passed  upon  by  him.     He  granted  a  new  trial. 

Q. — State  whether  you  had  any  conversation  with  Judge  Hardy  while 
that  motion  for  a  new  trial  was  pending,  and  if  so,  what  was  it?. 

A. — I  did.  On  the  trial  of  the  ease,  the  right  to  offer  promissory  notes 
to  prove  a  count  for  money  had  and  received,  was  discussed.  1  intro- 
duced several  Massachusetts  authorities  to  show,  that  under  a  general 
count  for  money  had  and  received,  I  might  offer  in  evidence  promissory 
notes.  The  opposite  Counsel  objected.  There  was  another  point  which 
arose  in  the  case — ^the  right  of  proving  by  the  original  payee  of  the  notes, 
the  indorsement  and  negotiation  of  them ;  which  points  Judge  Hardy 
decided  in  my  favor,  and  I  obtained  a  judgment.  After  the  statement 
for  a  new  trial  had  been  filed  and  settled,  but  before  there  was  a  final  de- 
cision from  the  bench  on  the  question.  Judge  Hardy  took  me  aside  in  the 
street,  opposite  the  Court  House,  in  front  of  a  cigar  shop,  kept  by  a  man 
by  the  name  of  Weil,  and  told  me  that  I  need  not  file  any  brief  in  that 
case ;  that  my  argument  and  my  authorities  adduced  at  the  time  the 
question  was  argued  on  the  trial,  were  sufficient ;  and  that  he  was  satis* 
fied ;  that  he  should  grtCnt  no  new  trial ;  that  he  should  let  the  judgment 
stand.  I  was  satisfied ;  I  filed  no  brief;  there  is  none  on  file.  Vben  the 
ease  was  called  for  hearing  of  the  law  question,  I  made  no  argument; 
and  in  a  very  short  time  after  that — not  more  than  two  or  three  days,  at 
the  outside,  from  the  time  he  told  me  he  should  not  grant  a  new  trial — 
Judge  Hardy  announced  from  the  bench  a  decision  granting  a  new  trial. 
I  was  offended  at  his  decision,  and  went  ont  of  the  Court  House  denounc- 
ing the  Court,  undoubtedly,  in  very  bitter  terras;  stating  publiclv  what 
Judge  Hardy  had  said  to  me  in  the  street ;  and  Mr.  Brockway,  Counsel 
upon  the  other  side,  and  Mr.  Adams,  my  partner,  laughed  at  me. 

Mr.  WiHiams. — I  would  inquire  of  the  opposite  Counsel  whether  they 
propose  to  go  into  evidence  of  what  was  said  or  done  by  Counsel  out- 
side of  the  cause  ? 

Mr.  CampheU. — Not  at  all. 

Mr.  Williams. — Then  the  witness  need  not  state  any  smart  things  out- 
side of  the  case. 

Witneas. — I  am  not  stating  smart  things. 

Mr.  Campbell. — ^State  whether  or  not  the  statement  of  Judge  Hardy  to 
you,  that  you  need  not  file  any  brief,  had  any  influence  on  your  conduct 
m  the  case  ? 

A. — Yes,  Sir.  I  did  not  file  any  brief;  and  the  consequence  and  result 
of  it  was,  that  my  clients  settled  the  suit  without  ever  trying  it  again. 

Q. — State  why  you  did  not  file  any  brief? 

A. — Because  Judge  Hardy  told  me  he  was  going  to  decide  it  in  my 
favor — and  nothing  else. 

Q. — Did  Judge  Hardy  say  anything  to  you  ab^ut  the  Counsel  on  the 
opposite  side  ? 

A. — Yes.  He  said  he  had  told  Mr.  Brockway  that  he  was  going  to 
decide  it  in  his  favor,  but  that  he  was  only  fooling  him ;  that  he  was 
going  to  decide  it  in  my  favor. 

Q. — Do  you  know  anything  of  a  case  in  which  the  People  of  the  State 
of  California,  on  the  relation  of  the  Attorney-General,  were  plaintiffs, 
and  one  Hill  Squires  was  defendant  ? 

A. — I  know  the  case  very  well. 

Q. — State  what  you  know  in  relation  to  that  case. 

A. — Mr.  D.  L.  Mulford  was  Sheriff  of  Calaveras  County.  In  the  winter 
of  eighteen  hundred  and  fifty-nine,  the  Legislature  passed  an  enactment 
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dividing  the  office ;  giving  the  collection  of  taxes  and  licenses  to  Town- 
ship Collectors.  A  man  by  the  name  of  Hill  Squires  was  appointed 
under  that  enactment  of  the  Legislature  the  Collector  for  our  township, 
[nnmber  six,]  and  claimed  the  right  to  collect  under  that  appointment. 
The  question  arose  between  Sheriif  Mulford  and  Mr.  Squires,  as  to  who 
should  collect.  My  partner  and  Mr.  Brock  way  acted  as  Counsel  for 
Mr.  Mulford  in  an  agreed  case.  Mr.  Higby,  District  Attorney,  I  think 
acted  for  Squires.  I  was  never  consulted;  I  never  acted  in  it;  and, 
indeed,  my  office  never  received  a  picayune,  through  my  partner  or  any- 
body else,  for  the  services.  It  was  a  volunteer  matter  to  settle  the 
question.  The  case  was  submitted  to  Judge  Hardy  for  a  decision  ;  and, 
after  its  submission,  Judge  Hardy  came  to  me,  and  asked  me  to  take  a 
walk  with  him.  I  walked  with  him.  If  I  should  tell  you  where  we 
walked,  it  would  be  no  matter  of  interest,  but  we  walked  out  of  the 
Town  of  Mokelumne  Hill  j  and  Judge  Hardy  took  his  decision,  which  he 
bad  drawn  up  in  the  case,  from  his  pocket,  and  showed  it  to  me. 

Mr.  Williams. — You  mean  his  opinion  ? 

A. — His  decision  ;  his  judgment.  He  told  me  he  had  decided  the  case 
in  favor  of  my  office;  my  partner,  Mr.  Adams,  being,  as  I  have  stated, 
in  the  case.  He  said  he  did  not  know  how  he  could  get  over  one  deci- 
sion, which  he  referred  to.  There  were  two  cited,  (The  People  vs,  War- 
ner, 2  Denio,  page  272;  and  2  Cranch  U.  S.  Sup.  Ct.  Eep.,  the  page  I 
do  not  recollect,)  in  favor  of  Mulford. 

Mr.  WifHama. — What  is  the  otb6r  case ;  that  in  2  Cranch  ? 

A. — I  do  not  recollect.  The  principle  was,  that  where  an  office  was 
established  by  the  Constitution  and  law,  no  new  office  could  be  created 
by  which  a  portion  of  the  duties  of  that  office  are  detached,  during  the 
term  for  which  the  person  holding  it  was  elected;  which  principle  is 
stated  in  those  two  decisions.  Judge  Hardy  said  he  did  not  know  how 
he  couid  get  over  them ;  that  he  was  afraid  the  decision  would  be  an 
unpopular  one,  because  this  Township  Collector  Law  was  a  very  popular 
law.     In  that  opinion  which  he  expressed,  I  concurrea. 

Mr.  Williams. — You  concurred  in  which  opinion  ?  That  in  regard  to 
the  popular  question  ? 

A. — Yes ;  in  regard  to  its  being  an  unpopular  decision.  I  told  Judge 
Hardy  it  would  undoubtedly  be  unpopular.  (Judge  Hardy  and  myself 
were  of  the  same  political  party,  and  always  have  been.  I  vote  the  reg- 
ular ticket,  and  work  for  my  political  friends.)  Judge  Hardy  wanted  to 
know,  if  1  recollect  his  precise  language,  how  in  the  devil  he  should  get 
over  these  to  decisions,  and  decide  tiie  other  way.  I  told  him  if  he 
would  allow  me  I  would  write  out  something  that  would  ^x  that  very 

Juick.  I  did  go  and  write  out  something  in  avoidance  ;  and  gave  it  to 
udge  Hardy.  And  in  a  morning  or  two  after  that,  he  filed  a  decision  in 
favor  of  Squires  and  against  Mulford ;  adopting  quite  the  same  precise 
language,  as.  far  as  that  part  referred  to  was  concerned,  and  trimming 
the  rest  of  the  decision  to  suit  that  which  I  had  written  out.  May  I  state, 
in  confirmation  of  this,  that  the  counsel  on  the  opposite  side.  [The  side 
of  Mulford,]  charged  me  with  it? 
Mr.  Williams^. — Yes;  if  that  will  ease  your  conscience  at  all. 
Wifjtesm. — My  conscience  is  not  at  all  annoyed.  Sir.  Mr.  Adams,  my 
partner,  charged  me  with  it,  and  I  admitted  it.  Mr.  Brockway  charged 
me  with  it,  and  I  admitted  it.  Men  came  to  me  and  told  me  that  Judge 
Hardy  had  said  he  had  decided  the  case  in  favor  of  Mulford,  before  that 
time ;  and  wanted  to  know  what  the  cause  of  it  was.  I  can  name  those 
men. 
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Mr.  Williams. — ^I  would  rather  have  those  men  swear  to  it  themselves. 

Mr.  CavipbeU. — I  want  the  names. 

Witness. — I  can  name  one  man  ;  Douglass  of  Mokelumne  Hill,  who  was 
then  acting  as  Deputy.  There  was  another  man  by  the  name  of  Pal- 
mer. 

Q. — Where  did  they  reside  ? 

A. — Both  of  them  resided  at  Mokelumne  Hill ;  and  both  of  them  were 
Under  Sheriffs,  or  officers. 

Q. — ^Do  they  reside  at  Mokelumne  Hill  now  ? 

A.— No. 

Q. — Where  do  they  reside  ? 

A. — Douglass  resides  at  Mokelumne  Hill.  Palmer  went  to  Washoe ; 
has  acquired  a  fortune  there  and,  gone  to  the  States,  I  believe.  I  do  not 
know  where  he  is  now.  , 

Q. — Was  there  any  election  pending  about  that  time  ? 

A. — Yes. 

Q. — What  was  the  time  ? 

A. — This  decision  was  made  after  Judge  Hardy-s  appointment.  Judge 
Hardy  was  appointed  District  Judge  of  the  District  including  Calaveras 
County,  on  the  twenty-eighth  day  of  January,  eighteen  hundred  and 
fifty-nine ;  took  the  oath  of  office  on  the  twenty-ninth  day  of  January, 
eighteen  hundred  and  fifty-nine  ;  held  his  first  Court  on  the  seventh  day 
of  February  following,  in  Calaveras  County.  The  election  was  to  be  the 
next  fall  after  his  appointment. 

Q. — About  what  time  was  this  decision  in  favor  of  Squires  made  ? 

A. — I  cannot  state  the  precise  time.  I  have  not  seen  the  papers  in 
the  case  from  that  time  to  this.  I  have  been  to  the  Clerk's  office  to  in- 
quire for  them,  but  they  are  not  to  be  found.  None  of  the  papers  in 
that  case  are  to  be  found  in  the  Clerk's  office. 

Mr.  Edgertan. — About  what  time  was  the  decision  made  with  reference 
to  the  election  ?     « 

A. — It  was  made  in  the  spring  or  summer  of  eighteen  hundred  and 
fifty-nine,  and  previous  to  the  election. 

Mr.  Campbell. — State  whether  there  was  any  political  controversy  at 
that  time  in  relation  to  officers. 

A. — There  was.  There  was  a  District  Judge  to  be  elected,  and  Judge 
Hardy  was  aspiring  to  that  position.     I  was  his  political  friend. 

Q. — ^Was  there  any  excitement  in  regard  to  the  subject  of  the  contro- 
versy in  this  case  of  The  People  vs.  Squires  ? 

A. — Yes.  It  was  a  point,  a  very  strong  point.  The  office  of  Town- 
ship Collector  was  exceedingly  popular  witii  the  people.  The  Act  of  the 
Legislature  creating  it,  met  with  universal  approval  in  my  neighborhood 
and  through  my  county,  and  is  still  approved  of 

Q. — Do  you  know  anything  of  a  case  in  which  E.  Mercier  et  al.  were 
plaintiffs  and  W.  C.  Denny  et  al.  w^ere  defendants,  in  the  District  Court 
of  the  Sixteenth  Judicial  District,  for  the  County  of  Calaveras,  in  which 
there  was  a  motion  for  a  change  of  venue  ? 

A. — Yes,  I  know  that  case.  It  is  only  recently  that  I  was  employed 
in  that  case.     It  had  been  once  tried. 

Q. — Do  you  know  anything  about  an  application  before  Judge  Hardy 
for  a  change  of  .venue  in  that  case  ? 

A. — I  do.  There  was  a  motion  made  for  a  change  of  venue,  on  the  fif- 
teenth day  of  August  last,  during  the  August  term  of  the  C-ourt,  as 
appears  by  the  record.  The  election  came  on  in  September.  After  that 
motion  had  been  submitted^  at  the  August  term,  I  inquired  of  Judge 
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Hardy  if  he  was  going  to  grant  a  change  of  venue  in  the  case,  as  I  was 
opposed  to  a  change  of  venue,  and  was  upon  the  other  side.  Judge 
Hardy  told  me  that  he  had  considered  the  subject,  and  was  not  going  to 

fraiit  a  change  of  venue ;  but  that  he  was  not  going  to  announce  his 
ecision  at  that  term  of  the  Court — that  it  would  not  do ;  that  it  would 
offend  the  French,  and  thev  were,  if  not  disturbed,  going  to  vote  the 
Breckinridge  ticket.  And,  therefore,  h\e  should  not  announce  the  decision 
at  that  term.     And,  of  course,  in  that  I  concurred. 

Q. — You  and  Judge  Hardy  were  both  members  of  that  party — the 
Breckinridge  party — were  you  not? 

A. — Yes.  J  udge  Hardv  did  n,ot  announce  a  decision  until  the  Novem- 
ber term ;  and  then,  on  the  very  last  day  of  the  term,  (the  thirtieth  day 
of  November,^  after  all  other  business,  almost,  had  been  disposed  of,  he 
announced  a  decision  refusing  a  change  of  venue.  That  appears  by  the 
record. 

Q. — ^Were  the  Merciers  French  people  ? 

A. — Yes ;  they  were  French. 

Q. — ^Was  there  a  lal*ge  French  population  at  Mokelumne  Hill  ? 

A. — There  was  a  large  French  population ;  seemingly,  intimately  con- 
nected. 

Mr.  Edyerton. — Was  there  a  large- French  vote  there  ? 

A. — ^Allowing  me  to  judge,  as  an  old  resident  of  Calaveras  County,  1 
should  estimate  the  French  vote  of  that  county  at  some  five  hundred. 

Mr.  Campbell. — Have  you  ever  heard  Judge  Hardy  say  anything  in  re- 
lation to  his  judicial  action  where  his  friends  were  concerned  ? 

A. — ^Yes,  I  have.  I  cannot  name  the  times,  but  Judge  Hardy  has  fre- 
quently said  to  me — 

Mr.  Williams. — [Interrupting.]  Now,  we  will  ask  you  when  you  state 
conversations,  to  state  one  at  a  time. 

Witness. — Well,  I  will  state  one.  Judge  Hardy  has  said  to  me,  that 
whenever  he  was  allowed  to  exercise  his  discretion  as  a  Judge,  he  should 
exercise  it  in  favor  of  his  friends. 

Mr.  Campbell. — ^Did  Judge  Hardy  ever,  in  any  case,  and  if  so,  what 
ease,  wish  you  to  be  employed  as  Counsel,  and  come  to  you  and  speak  to 
that  eflPect  ? 

A. — Yes.  In  the  case  of  Bobinson  vs.  Leger,  a  suit  on  an  injunction 
bond. 

Q. — State  all  that  took  place  in  reference  to  that. 

A. — In  that  case  there  had  been  one  trial.  Mr.  Brockway  was  Counsel 
for  the  plaintiff,  who  sought  to  recover  upon  an  injunction  bond.  Mr, 
George,  from  Jackson,  was  Counsel  for  the  defendant.  There  had  been 
a  recovery,  and  Judge  Hardy  had  granted  a  new  trial.  It  came  on  Ihe 
second  time  for  trial ;  was  set,  and  was  to  be  tried  in  the  afternoon. 
Judge  Hardy  came  to  me  in  the  French  hotel,  and  asked  me  if  I  would 
take  a  fee  in  a  case.  I  told  him  I  would  if  I  had  not  been  previously 
employed.  He  assured  me  I  had  not,  that  I  was  not  of  record.  I  told 
him  I  would  be  back  in  the  course  of  half  an  hour,  or  an  hour.  I  went 
out,  and  was  back  in  a  short  time — the  space  of  an  hour,  perhaps— when 
Mr.  Leger  (who  is  here  in  attendance)  asked  me — 

Mr.  Williams. — [Interrupting.]  I  object  to  the  witness  relating  any- 
thing Leger  has  said  in  private.  I  would  rather  that  should  come  from 
some  other  source. 

Witness. — Well,  I  went  into  the  house  and  Mr.  Leger  gave  me  a  fee  in 
the  case.  I  went  into  Court  and  appeared  in  the  case.  Mr.  Brockway, 
upon  my  appearance,  filed  a  statement  of  evidence,  (which  statement  I 
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have  in  mv  pocket,)  and  asked  for  a  continuance.  I  put  the  statement 
in  my  pocket  at  the  time.  I  said  Mr.  Brockway  filed  it.  He  presented 
it ;  it  was  never  filed.  He  presented  it  to  me,  and  I  took  it;  and  against 
the  will,  as  I  believed,  at  the  time,  of  Mr.  George.  I  consented  to  a 
continuance  of  the  case.  I  did  not  require  the  statement  to  be  sworn 
to.  The  case  was  continued,  and  Mr.  George,  in  open  Jourt,  withdrew 
from  it. 

I  have  here  in  my  pocket  the  statement  of  Mr.  Brockway,  which  I 
have  referred  to,  if  you  want  it. 

Mr,  Camj^heU. — State  whether  anything  was  said  in  open  Court,  in  the 
presence  of  the  Respondent,  in  opposition  to  your  appearance  in  the 
case? 

A. — Yes.  Mr.  Brockway  said  my  oflSce  was  employed  on  the  other 
side ;  and,  before  he  presented  his  statement,  objected  to  my  appearing 
for  the  defendant.  1  had  previously  had  a  conversation  with  my  partner 
about  the  matter  ;  and  had  no  knowledge  of  his  being  in  it.  My  partner 
then  arose  and  stated  that,  for  the  time  being,  we  would  consider  the 
firm  of  Dudley  &  Adams  dissolved.  The  Court  said  I  had  a  right  to 
appear  under  the  circumstances;  and  my  name  was  entered  of  record, 
and  I  did  appear. 

Q. — Was  your  name  of  record  in  that  case  ? 

A. — Yes  ;  for  the  defence. 

Q. — But  not  for  the  plaintiff? 

A. — 1  do  not  know  out  that  the  name  of  Dudley  &  Adams  appears; 
but  I  had  no  knowledge  that  my  office  was  employed.  I  do  not  know 
whether  it  appears,  or  not.  It  may  appear  on  the  last  docket  or  calen- 
dar.    1  was  not  aware  of  it. 

Q. — What  have  you  to  say  in  regard  to  seeing  Judge  Hardy  on  the 
bench,  holding  Court  as  a  Judge,  and  being  under  the  influence  of 
liquor  ? 

A. — In  regard  to  that  matter,  I  have  seen  Judge  Hardy  drunk,  out  of 
Court,  a  good  many  times.  I  say  drunk — ^badly  drunk ;  but  I  cannot 
really  state  that  I  have  ever  seen  Judge  Hardy,  on  the  bench,  so  drunk 
that  he  did  not  know  what  he  was  about.  I  have  seen  him  on  the  bench 
when  I  thought  he  had  been  drinking  altogether  too  much  liquor  for  an 
Attorney  to  do  justice  to  his  client,  and  altogether  too  much  for  a  Judge. 
But  I  cannot  say  that  it  incapacitated  him  from  the  discharge  of  his 
duties.  I  have  seen  Judge  Hardy  drink  a  good  deal,  and  go  into  Court, 
and  sit  on  the  bench,  with  a  great  deal  of  dignity — even  under  the  influ- 
ence of  all  that  liquor. 

Q. — State  whether  you  have  seen  Judge  Hardy,  during  the  terms  of 
the  Court  there,  intoxicated  while  not  actually  sitting  on  the  bench  ?  and, 
if  so,  how  frequently  that  occurred  ? 

A. — Well,  I  have  seen  Judge  Hardy  drunk  a  good  many  times.  I  saw 
him  led  home  drunk  not  a  great  while  ago. 

Mr,  Campbell. — I  mean  in  public  places. 

TTiVne**. — Well,  1  saw  Wm  led  home  drunk,  through  the  streets,  by 
two  men — one  on  each  side  of  him — with  his  legs  away  behind,  and  his 
head  protruding  forward,  as  they  led  him,  like  a  turtle  from  his  shell. 
The  men  who  led  him  were  Charles  Dudley  and  another;  and  they  led 
him  home  to  his  house. 

Q. — State  as  to  the  period  when  the  Court  was  in  session  there, 

A. — On  the  last  night  of  the  trial  of  the  McDermott  m.  Higby  case,  I 
did  not  see  men  go  home  with  him ;  but  I  saw  men  start  to  lead  him 
home.    We  parted  at  the  saloon  called  Brown's  Saloon;  and  I  saw 
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Charles  D.  Spiers  and  another  gentleman  start  off  with  him  towards 
home.     He  was  very  drunk  that  night. 

Q. — State  whether  or  not,  daring  the  terms  of  the  Court,  Judge  Hardy 
was  frequentl}'  intoxicated,  in  the  streets  and  other  public  places  ? 

A. — As  far  as  my  actual  knowledge  extends,  Judge  Hardy  drank  du- 
ring the  term  of  Court  every  day,  and  in  my  presence  more  or  less.  I 
drank  with  him,  and  he  drank  with  me;  and,  during  the  intermission  of 
Court,  sat  down  to  play  cards  for  liquor  and  drank. 

Mr,  Campbell. — What  I  want  to  get  at,  is.  Judge  Hardy's  condition,  in 
eonsequence  of  that  drinking,  in  the  bar  rooms  and  on  the  public  streets 
of  that  town  during  the  terms  of  the  Court. 

Witness. — Well,  he  acted  differently  from  what  he  did  when  he  was  not . 
drinking  liquor. 

Q. — Differently  in  what  respects  ? 

A. — When  he  had  been  drinking,  he  was  remarkably  affectionate.  If 
he  had  not  been  drinking  too  much,  he  would  take  one  Attorney  or  an- 
other, and  take  him  aside ;  which  created  some  jealousy  in  our  county, 
among  the  members  of  the  bar.  There  was  too  much  hugging  of  some 
particular  one ;  hugging  one  more  than  another.  And  then  one  Attor- 
ney, thinking  the  Judge  was  hugging  another  Attorney  too  much,  would 
ask  the  Judge  to  take  a  drink,  so  that  he  could  get  hugged  too ;  and  that 
is  the  truth  of  it. 

Q. — State  whether  that  was  an  occasional,  or  frequent  occurrence  ? 

A- — It  has  been  too  frequent  for  the  interest  of  my  clients  ? 

Q. — State  Judge  Hardy's  general  habit  in  regard  to  drinking  liquor, 
during  the  last  two  years. 

A — Judge  Hardy  has  drank  a  great  deal.  He  drank  a  great  deal  of 
liquor.  He  was  very  frequently  disguised  by  the  use  of  liquor ;  and  I 
have  seen  him,  under  the  influence  of  drink,  act  unlike  what  he  does 
when  sober. 

Q. — State  whether  you  have  ever  heard  Judge  Hardy  say  anything  in 
relation  to  tl^e  present  rebellion,  as  connecting  therewith  the  naturali- 
sation of  foreigners  f 

A. — Yes. 

Q. — State  what  you  have  heard  him  say  on  that  subject. 

A. — I  have  heard  Judge  Hardy  say,  at  different  times,  at  Mokelumne 
Hill,  since  this  rebellion  was  in  existence,  that  he  would  not  naturalize 
any  foreigner  who  applied  to  him  for  naturalization,  who  entertained 
the  same  sentiments  in  regard  to  this  rebellion  that  he  (Hardy)  enter- 
tained.    I  heard  him  say  that  at  different  times. 

Q. — Did  he  give  any  reason  for  that  ? 

A. — ^No  ;  not  to  my  recollection. 

Q. — Did  you  ever  hear  Judge  Hardy  make  use  of  any  expressions  in 

Trd  to  the  present  rebellion  1'  and  if  so,  when  and  where  ? 
— Yes.  I  heard  him  say  in  Mr.  Leger's  hotel,  the  last  night  of  the 
trial  of  this  McDermott  vs.  Higby  case,  taking  a  glass  of  liquor  from  the 
bar :  ''  My  Court  is  now  adjourned,  and  I  am  now  off  the  bench.  My 
mother  was  boirn  in  the  South,  and  I  am  a  rebel,  by  God;  and  I  don't 
care  a  damn  who  knows  it.*'  I  heard  him  repeat^  almost  or  quite  the 
aame  thing,  after  wo  had  travelled  some  fifteen  rods,  in  Brown's  saloon. 

Mr,  Edgerton. — When  was  that  ? 

A. — ^The  last  day  of  the  last  term — the  February  term — which  closed 
an  Saturday  night,  March  first,  eighteen  hundred  and  sixty-two.  This 
was  in  the  presence  of  a  large  number  of  people.    When  Judge  Hardy 
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first  said  it  at  the  French  hotel,  there  were  present  Tod  Eobinson,  Judge 
Terry,  and  a  large  number  of  people  of  his  own  political  party. 
,    Q. — What  else  did  you  hear  Judge  Hardy  say  ( 

A. — I  said  he  stated  the  same  thing  below,  at  Brown's  saloon,  on  bis 
way  home.  He  stopped  in  there  and  took  another  drink,  and  I  was  with 
him.     He  asked  me  to  go  down  there  with  hira,  and  I  went. 

Q. — Was  there  any  one  else  present  there  besides  yourself? 

A. — Yes ;  several  individuals. 

Q. — Do  you  know  who  they  weref 

A. — Mr.  Brown  was  present,  and  several  others.  I  think  some  of  the 
jury  who  had  been  trying  the  ease  of  McDermott  v«.  Higby  (who  are 
now  here)  were  present. 

Q. — Both  of  those  places — Brown's  and  Leger's  —  are  in  Mokelumne 
Hill,  Calaveras  County  ?    . 

A. — Yes. 

Q. — And  all  those  circumstances  you  have  detailed,  took  place  in  the 
County  of  Calaveras  at  the  times  you  have  stated  ? 

A. — ^Yes. 

Q. — Were  you  present  at  the  August  term  of  the  Court  in  eighteen 
hundred  and  sixty-one  ? 

A. — Yes.     I  was  present  at  every  term  of  our  Court. 

Q. — Do  you  know  anything  about  Judge  Hardy  leaving  the  Court  at 
any  time ;  and  if  so,  when,  and  for  what  specific  purpose  r 

A. — AVell,  Judge  Hardy  and  I  made,  to  my  certain  recollection,  three 
political  speeches  in  that  canvass  together,  in  favor  of  the  McConnell 
ticket.  I  mean  the  last  canvass.  I  do  not  recollect  of  my  making  but 
about  that  number  myself  [Pausing.]  I  made  more.  I  went  with 
Judge  Hardy  to  Murphy's. 

Q. — When  was  that  ? 

A. — During  the  term  of  the  Court.  I  went  with  Judge  Hardy  to  Mur- 
phy's. He  and  I  went  with  a  pair  of  horses )  and  we  each  made  a 
speech. 

Q. — How  long  did  you  remain  at  Murphy's  ? 

A. — Wo  remained  that  night.  We  went  away  to  Vallecita,  and  met 
Judge  Robinson  there,  who  was  also  canvassing  the  county,  who  was 
confined  to  his  bed.  We  went  from  there  to  Angel's ;  and  that  same 
evening — I  think  it  was  the  same  evening — ^following  the  evening  when 
we  spoke  at  Murphy's,  we  spoke  there.  During  that  same  term  of  the 
Court,  Judge  Tod  Robinson,  Judge  Hardy,  Mr.  George,  and  myself,  went 
to  Copperopolis,  starting  from  Mokelumne  Hill.  We,  all  four  of  us,  made 
speeches  there.  Judge  Shattuck  came  to  Mokelumne  Hill.  I  do  not  re- 
collect whether  Judge  Hardy  spoke  there  or  not.  Judge  Shattuck  spoke, 
and  I  spoke;  and  the  next  morning,  Judge  Shattuck  and  Judge  Hardy 
came  round  to  my  residence  with  a  pair  of  horses  and  carriage,  and 
asked  me  to  go  with  them  to  San  Andreas,  to  speak  that  evening,  which 
I  excused  myself  from  doing,  and  did  not  go.  Consequently,  1  did  not 
hear  Judge  Hardy  speak  Jbhcre  that  evening,  and  only  know,  by  report, 
about  that.  There  were  various  appointments— one  at  Upper  Calaveritas, 
which  Judge  Hardy  4eft  to  fulfil. 

Mr.  Campbell. — I  am  merely  asking  in  regard  to  during  the  August 
term  of  the  Court. 

Witness. — That  was  during  the  month  of  August — those  appointments. 

Q. — Can  you  tell,  by  reference  to  the  records,  the  days  ? 

A. — I  cannot  tell  days  of  speaking  by  such  reference.  Some  of  them 
may  have  been  in  the  month  of  August,  and  yet  after  the  term  for  hold- 
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ing  Court  had  expired.  I  have  no  means  at  present,  without  going  to 
our  notices  which  we  printed  in  the  San  Joaquin  Eepublican  at  that  date, 
of  telling  whether  all  this  speaking  was  during  the  term  of  the  Court, 
or  some  of  it  subsequent,  and  in  September,  immediately  preceding  the 
election  day.  Some  of  these  days,  L  know,  were  during  the  term  of  the 
Court.  But  let  me  add,  right  here,  that  I  do  not  know  what  the  busi- 
ness in  Court  for  those  days^as,  or  whether  there  was  any  business  or 
not.    The  record  and  the  recollection  of  the  Clerk  will  show. 

Mr,  Campbell. — [To  Mr.  WilliamsJ     Take  the  witness. 

Mr.  Williams. — We  will  pass  Mr.  Dudley. 


TESTIMONY  OF   H.   J.   TILDEN. 

H.  J.  Tilden,  being  called  and  sworn,  testified  as  follows : 

Mr.  Campbell. — Where  do  you  reside,  and  what  is  your  business  ? 

A. — I  reside  at  Mokelnmne  Hill,  Calaveras  County.  I  am  acting  in 
different  kinds  of  business ;  am  mining ;  am  Justice  of  the  Peace,  and 
Administrator. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  think  it  is  about  three  years. 

Q. — Have  you  been  at  Mokelumne  Hill  during  the  terms  of  the  District 
Court  of  that  District  ? 

A. — I  have. 

Q.— Judge  Hardy  has  presided  ;  has  he  ?  , 

A. — He  has. 

Q.— State  what  you  know  in  relation  to  his  habits  of  sobriety  during 
the  terms  of  the  Court. 

A. — Well,  I  have  seen  Judge  Hardy  frequently  under  the  influence  of 
liquor — I  took  it  to  be  so— Suring  the  terras  of  the  C6urt,  out  of  the 
Court.    I  have  seen  him  drink  frequently  with  Counsel. 

Q- — To  what  extent  do  you  speak  of  having  seen  him  under  the  influ- 
ence of  liquor,  and  how  was  it  manifested  by  him  ? 

A. — I  do  not  know  that  I  ever  saw  Judge  Hardy  during  the  term  of 
the  Court,  when  he  was  down  drunk  in  the  styeet.  I  have  seen  him 
when  1  thought  that  he  was  under  the  influence  of  liquor,  several  times ; 
different  times. 

Q. — About  how  frequently  ? 

A.— I  cannot  state  how  frequently,  as  I  am  not  practising  in  the  Court, 
and  but  seldom  in  there.     I  occasionally  so  in  to  hear  them  try  the  cases. 

Q. — Can  you  recollect  any  particular  mstance  in  which  you  observed 
Judge  Hardy  to  be  under  the  influence  of  liquor  in  the  Court  room  ? 

A. — At  the  time  which  has  been  mentioned — the  last  day  of  the  last 
term — I  was  in  the  Court  room  during  the  latter  part  of  the  evening.  I 
thought  while  the  Judge  was  charging  the  jury,  that  he  was  so  much 
intoxicated  that  he  could  not  articulate  properly. 

Q— State  in  what  condition  you  have  seen  Judge  Hardy  at  other 
times,  on  or  off  the  bench,  and  how  he  manifested  his  intoxication  ? 

A. — 1  never,  during  the  term  of  the  Court,  that  I  know  of,  saw  Judge 
Hardy  so  badly  affected,  either  on  or  off  the  bench,  as  at  that  time.    One 
13 
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time  before,  I  thought  he  was  under  the  influence  of  liqaor  while  on  the 
bench. 

Q. — When  was  that  ? 

A. — I  think  that  was  a  year  ago  this  past  winter.  It  was  not  during 
the  term  of  the  Court,  but  during  some  other  transactions  at  chambers, 
I  think. 

Q. — How  did  he  manifest  it  that  time  ? 

A. — In  his  articulation. 

Q. — In  any  other  way  ? 

A. — I  did  not  notice  it  in  any  other  way. 

Q. — At  the  times  you  have  seen  him  on  the  streets  and  in  public  places 
aftected  by  liquor,  how  did  he  manifest  it  ? 

A. — Once  or  twice  I  have  seen  him  when  he  was  what  I  call  ready  to  be 
down  drunk.  Once  I  saw  him  stand  against  a  post,  and  I  thought  he  was 
very  drunk.  But  I  never  in  my  life  have  seen  him,  but  once  or  twice,  so 
far  drunk  as  that.     I  do  not  know  as  I  have  but  that  once. 

Q. — But  the  other  times  when  you  saw  him  affected  by  liquor,  when  off 
the  bench,  how  did  he  manifest  it  f 

A. — By,  I  thought,  being  pretty  familiar  and  sociable  with  the  Goun- 
Bel  and  other  men  who  were  around.    I  seldom  mixed  with  them  myself. 


/  TESTIMONY   OF   0HABLE8   WOOD. 

Charles  Wood,  being  called  and  sworn,  testified  as  follows : 

Mr.  Campbell. — State  your  residence  and  occupation. 

A. — I  reside  at  Mokelumne  Hill.    My  business  is  that  of  a  miner. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  about  two  years. 

Q. — Were  you  a  juror  at  the  February  term  of  eighteen  hundred  and 
sixty-two,  of  the  District  Court  of  Calaveras  County  ? 

A. — I  was. 

Q. — Were  you  one  of  the  jury  empanelled  in  the  case  of  McDermott 
vs.  Higby  ? 

A. — I  was. 

Q. — State  whether  you  noticed  anything,  at  the  close  of  that  trial, 
that  was  peculiar,  in  the  manner  or  conduct  of  Judge  Hardy  ? 

A. — Well,  I  thought  he  was  drunk — had  been  drinking  a  good  deal; 
that  is,  on  Saturday,  the  last  day  of  the  trial. 

Q. — Did  you  notice  that  while  Judge  Hardy  was  on  the  bench  ? 

A.— I  did. 

Q. — State  in  what  way  he  manifested  that  condition  ? 

A. — Well,  when  he  wrts  charging  the  jury,  it  appeared  in  his  speech. 

Q. — In  what  way  did  his  speech  show  that  he  was  intoxicated  t 

A. — Well,  he  did  not  seem  to  talk  very  plain.  It  was  different  from 
what  I  ever  heard  him  use  before. 

Q. — Just  describe  his  mode  of  speech  as  well  as  you  can. 

A. — I  do  not  know  as  I  could,  exactly.  His  tongue  appeared  to  be 
very  thick ;  he  made  a  good  many  blunders  and  stoppages.  I  have  sat 
on  the  jurv  many  times,  and  he  generally  charges  the  jury  very  correctly 
and  straight-forwardly ;  but  this  time  it  bothered  him  a  good  deal. 
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Q. — ^Do  yon  know  anything  in  relation  to  Jndge  Hardy's  habits  of 
drinking  during  the  terms  of  the  Court  ? 

A. — Well,  I  have  seen  Judge  Hardy  drink  a  good  deal  at  times,  out- 
dde. 

Q. — So  as  to  produce  any  effect  on  him  ?  and  if  so,  what  ? 

A. — I  think  I  have  seen  Judge  Hardy  very  drunk  once  or  twice,  just 
before  the  term  of  Court,  and  at  the  term  of  Court  while  the  Court  was 
in  session.  I  saw  him  before  the  Court  this  last  winter,  and  at  the  time 
the  Court  was  in  session,  in  that  condition.     This  was  outside  the  Court. 

Q. — In  what  places  ? 

A. — ^At  Mr.  Leger's,  I  saw  him  once. 

Q. — ^Anywhere  else  ? 

A. — ^Well,  I  have  seen  Judge  Hardy  so  in  different  places,  but' there  is 
where  I  saw  him  when  he  was  the  worst  I  ever  saw  him. 

Q. — But  you  have  seen  him  at  other  places  ? 

A. — ^Yes. 

Q. — ^Intoxicated  at  other  places  ? 

A. — ^Yes ;  I  think  I  have. 

Q. — ^How  did  he  manifest  that  intoxication  ? 

A. — ^Well,  he  was  most  generally  playing  cards  with  his  friends  for 
drinks,  and  I  never  took  much  notice ;  1  just  went  in  and  out. 

Q. — ^How  did  Judge  Hardy  manifest  it  to  induce  an  impression  of  his 
intoxication  on  your  mind  ? 

A. — ^Well,  in  his  talk  and  actions.  I  have  seen  Judge  Hardy  so  that 
he  would  stagger  a  good  deal. 

Q. — About  how  frequently  have  you  seen  Judge  Hardy  intoxicated 
during  the  last  two  years,  during  the  terms  of  his  Court  ? 

A. — ^I  have  seen  him  so  several  times ;  I  could  not  say  how  many  times. 

Q. — ^Did  you  see  him  at  Brown's  saloon  at  any  time,  in  connection 
with  any  political  conversation  f 

A. — I  saw  Judge  Hardy  there,  I  think  it  was  the  night  before  the  last 
term  ;  I  think  either  Friday  night  or  Saturday  night.  I  thipk  he  ad- 
journed the  Court  to  go  to  supper.  He  came  into  Brown's  that  evening, 
and  I  think  Mr.  A.  P.  Dudley  was  with  him.  There  were  one  or  two 
more  with  him,  but  I  do  not  recollect  who  they  were.  They  came  up 
to  the  counter,  and  Judge  Hardy  said :  <^  I  am  a  rebel ,  and  I  don't  care 
a  damn  who  knows  it.''  I  think  he  said  his  mother  was  bom  in  the 
South,  and  that  he  was  a  rebel,  and  didn't  care  a  damn  who  knew  it ; 
and  then  asked  a  few  up  to  drink. 

Mr.  Pixleif. — ^Was  this  given  as  a  toast  ? 

A. — ^No,  Sir.  He  came  right  in  to  the  saloon,  and  went  up  to  the  bar, 
with  his  friends. 

CROSS  EXAMINATION. 

Mr.  WxUiafM. — One  of  the  worst  of  these  drunken  shines  was  before 
the  Court  met,  you  say  ? 

A. — Yes,  I  saw  him  once  before.     I  think  it  was  on  Sunday. 

Q. — How  long  before  the  Court  was  it  ? 

A. — I  should  think  it  was  a  couple  of  weeks,  or  some  such  matter.  I 
do  not  know ;  I  cannot  tell  exactly. 

Q. — Cannot  you  fix  it  more  accurately  than  that  ? 

A. — ^Well,  it  might  have  been  less  time  than  a  couple  of  weeks ;  I  can- 
not say  positively. 

Mr.  mUianu. — I  want  you  to  reflect  a  little,  and  fix  the  time  as  nearly 
M  you  possibly  can. 
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Witness. — [After  a  paase.]  Well,  it  might  have  been  ten  days  and  it 
might  have  been  two  weeks  before.     I  cannot  say  positively. 

Q. — Do  you  say,  from  ten  days  to  two  weeks  ? 

A. — I  should  think  so.  Somewhere  about  that  time.  I  was  passing 
by  when  I  saw  the  Judge  in  the  French  hotel. 


TESTIMONY  OF  CHARLES  P.   DUDLEY. 

Charles  P.  Dudley,  being  called  and  sworn,  testified  as  follows : 

Mr.  CbmpheU. — Where  do  you  reside,  and  what  is  your  business  ? 

A. — I  reside  at  Mokelumne  Hill.     I  am  Clerk  in  the  Eecorder's  office. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  some  six  or  seven  years. 

Q. — State  whether  you  know  anything  in  reference  to  his  habits  of 
temperance  during  the  terms  of  the  District  Court  in  Calaveras  County : 

A. — I  have  often  seen  him  drunk  during  the  terms  of  the  Court. 

Q. — Within  the  last  two  years  ? 

A. — Yes. 

Q. — In  what  places  ? 

A. — I  have  seen  Judge  Hardy  drunk  at  various  places.  I  have  seen 
him  drunk  in  the  Court  House  ;  I  have  seen  him  drunk  in  the  street ;  I 
have  seen  him  drunk  at  Leger's ;  I  have  seen  him  drunk  at  Atwood*8 — 
the  ^'  Union ;''  I  have  seen  him  drunk  at  Shear^s ;  and  I  have  seen  him 
drunk  at  the  "  United  States." 

Q. — Was  that  when  there  were  other  persons  about  those  places  ? 

A. — Yes. 

Q. — In  what  way  did  Judge  Hardy  manifest  his  intoxication  ? 

A. — Well,  he  has  various  ways  of  manifesting  it. 

Mr.  Edgerton. — ^What  is  the  "  United  States  ?" — a  hotel,  or  saloon  f 

A. — ^It  is  a  hotel  and  drinking  house. 

Mr.  GampbeU, — Those  places  you  have  mentioned  are  all  at  Mokelumne 
Hill?  .  ^ 

A. — Yes*;  when  Judge  Hardy  gets  pretty  drunk,  he  is  very  loving,  gets 
his  arm  around  your  neck,  and  gets  you  close  to  him.  And  when  in  bar 
rooms  and  drinking  houses  he  is  very  talkative,  and  a  little  above  his 
usual  tone  of  voice ;  most  always  playing  cards  for  whiskey.  He  has  other 
and  various  ways  by  which  any  man  who  is  acquainted  with  him  can 
know  he  is  drunk. 

Q. — Did  you  see  Judge  Hardy  on  the  last  day  of  the  last  term  of  the 
Court  ? 

A.— I  did. 

Q. — State  what  his  condition  was,  then. 

A. — He  was  drunk. 

Q.— Where  ? 

A. — On  the  bench,  and  in  the  bar  rooms. 

Q  — In  what  way  did  he  manifest  his  intoxication,  then  ? 

A. — Well,  outside,  in  his  loving  and  talkative  way.  On  the  bench,  his 
tongue  was  very  thick.  He  could  scarcely  read ;  and  it  was  a  general 
remark  among  outsiderfi,  as  he  went  into  the  Court  room,  **  How  drunk 
Hardy  is !'" 
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Q. — ^At  what  times  in  the  course  of  that  daj^  did  you  notice  Judge 
Hardy's  intoxication  ? 

A. — I  noticed  at  three  different  times  in  the  course  of  the  day  that  he 
was  drunk. 

Q. — When  were  those  times  ? 

A. — Twice  on  the  bench,  during  that  day. 

Q. — On  what  occasions,  or  portions  of  the  trial,  were  those  **two 
times?  . 

A. — Well,  Judge  Hardy  was  drunk  soon  after  the  affidavit  fi^ed  by  Mr. 
Higby,  stating  that  he  could  not  get  a  fair  trial ;  it  migfht*"have  been 
two  hours  after.  The  Judge  came  into  the  Clerk's  office.^  ^  (The  Clerk's 
office  and  Recorder's  office  are  together.)  He  sat  down  and  did  a  little 
writing  on  a  piece  of  paper.  I  came  into  the  offic^.  I  had  been  out  for 
something,  and  remarked  as  I  came  in,  "  Well,  JvAg4,  they  are  pretty 
heavy  on  you  this  morning  in  Court."  He  had  written  part  of  a  sheet 
of  paper  over,  and  had,  I  think,  the  statutes^*  or  some  law  book  before 
him.  He  closed  the  book,  tore  up  his  paper,  avA  made  some  remark — I 
do  not  know  what  it  was — and  went  out  '  It  might  have  been  a  good 
deal  excited  he  was.  I  think  he  remarked.  **  That  St  that  had  come  from 
AL  Dudley,  he  j^ould  have  laughed  at  it,  *but  coming  from  William  Dud- 
ley, it  troubled  him,"  and  left  the  offiteV*  I  saw  him  in  an  hour  or  an 
hour  and  a  half  after  that — ^it  might  have  been  a  greater  or  a  less  length 
of  time — and  he  was  quite  drunk.  I  saw  him  drunk  at  another  time,  at 
the  Hill. 

Q. — Did  you  see  Judge  Hardy,  at  any  time  during  that  day  or  even- 
ing, leave  Leger's  to  go  to  the  Court  House  ? 

A.— I  did. 

Q. — When  was  that  ? 

A. — Once  in  the  evening,  and  once  in  the  middle  of  the  day. 

Q. — State  what  his  condition  was. 

A. — In  the  evening  he  was  very  drunk. 

Q. — In  what  way  did  he  show  it  then  ? 

A. — ^Well,  in  his  stooping  posture ;  he  was  a  little  inclined  to  stagger. 
When  Judge  Hardy  is  drunk,  he  stands  about  a  third  bent  up. 

Q. — Do  you  recollect  any  other  time  when  you  have  seen  him  in  Court 
under  the  influence  of  liquor  ? 

A. — He  released  me  once,  at  the  Hill,  on  a  habeas  corpus.  He  was 
drunk,  then.     That  is  one  time  that  I  noticed  very  particularly. 

Q. — When  was  that  ? 

A. — The  February  term  of  the  grand  jury,  in  eighteen  hundred  and 
sixty,  I  think.  I  think  it  was  in  eighteen  hundred  and  sixty,  and  the 
Pebruaiy  term. 

Q. — Where  was  this  place  where  Judge  Hardy  was  then  intoxicated  ? 

A. — In  the  Court  House. 

Q. — In  what  part  of  the  Court  House  ? 

A. — The  Court  room. 

Q. — The  District  Court  room  ? 

A. — We  have  but  one  Court  room,  where  we  hold  all  of  our  Courts. 

Q. — Was  this  a  term  of  the  Court  of  Sessions  ? 

A. — Yes.     I  do  not  think  it  was  a  regular  term. 

Q. — ^Was  Judge  Hardy  sitting  in  chambers,  doing  chamber  business  at 
that  time  ? 

A. — I  think  it  was  chamber  business.  I  do  not  know  enough  about  it 
to  say.    I  was  in  jail  for  refusing  to  serve  upon  a  grand  jury  without 
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pay;  placed  in  jail  by  Judge  W.  W.  Porter;  and  Judge  Hardy  released 
me  on  a  habeas  corpus,  for  about  an  hour,  three  several  times. 

Q. — Did  you  ever  hear  Judge  Hardy  make  use  of  any  expressions  on 
the- subject  of  the  present  rebellion,  during  the  last  term  of  the  Court? 

A«-^I  did. 
•Q.A*Where? 

AfTrAf  Mr.  Leger's. 

Q. — ^At  what  time  was  that  ? 

A. — ^It*wak,the  last  day  of  the  Court — something  past  midnight  on 
Saturday  night » 

Q. — What .^as it  that  you  heard? 

A. — Well,  Jjidg^,  Hardy  said:  "My  Court  is  adjourned  now.  My 
mother  was  bor&up'tte  South,"  (I  think  he  named  one  of  the  Carolinasj 
I  think  he  said  iftofti't/arojina.)  "  My  mother  was  born  in*Noii;h  Caro- 
lina, and  1  am  a  reb*d**^y  God,  and  don't  care  who  knows  it."  I  have 
heard  him  express  othdr•sJ5^timents  of  disloyalty. 


•  •  • 


CM&OSS  EXAMINATION. 


Mr,  Wtliiams. — ^Are  those  t\^p*geBjblemen  of  your  name^who  have  been 
•worn  here,  your  brothers?         T  *•• 

A. — ^Yes. 

Q. — ^How  long  did  you  say  you  have  known  Judge  Hardy  ? 

A. — From  six  to  eight  years. 

Q. — ^You  knew  him  before  he  was  Judge,  did  you  not  ? 

A. — Yes. 

Q. — Where  did  you  know  him  ? 

A. — ^He  was  occasionally  in  Calaveras  County.  It  may  not  be  eight 
years  that  I  have  known  him.     I  should  think  it  was  from  six  to  eight. 

Q. — You  knew  him  when  he  was  practising  at  the  bar  there  ? 

A. — Yes. 


TESTIMONY   OF  J.   S.   SMITH. 

J.  S.  Smith,  being  called  and  sworn,  testified  as  follows : 

Mr,  Campbell. — Where  is  your  residence  ? 

A. — Mokelumne  Hill. 

Q. — ^Do  you  know  Judge  Hardy  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — Four  years. 

Q. — Were  you  a  juror  at  the  last  February  term  of  the  District  Court, 
in  Calaveras  County  ? 

A. — Yes. 

Q. — Will  you  state  whether  you  noticed  anything  peculiar,  on  the  last 
day  of  the  term,  in  the  condition  of  Judge  Hardy  ? 

A. — I  did. 

Q. — State  what  it  was. 

A. — I  noticed  that  he  was  intoxicated. 

Q.— Where  ? 

A. — In  the  Court  room. 

Q. — ^You  were  a  juror  in  the  case  of  McDermott  vs.  Higby,  were  you 
not? 
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A. — ^Yes. 

Q. — You  say  you  saw  Judge  Hardy  intoxicated  in  the  Court  room. 
Was  he  intoxicated  while  sitting  on  the  bench  ? 

A. — Yes. 

Q. — ^At  what  stage  of  the  proceedings  ? 

A. — Well,  it  was  on  the  coming  in  of  the  jury. 

Q. — State  in  what  respect  Judge  Hardy  exhibited  that  intoxication. 

A. — In  reading  the  verdict. 

Q. — ^How  did  he  read  the  verdict  ? 

A. — Well,  I  noticed  his  being  intoxicated  by  the  thickness  of  his 
tongue. 

Q. — In  any  other  way  ? 

A. — In  no  other  way. 

Q. — State  whether  ne  read  the  verdict  with  facility  and  ease,  or  oth- 
erwise? 

A. — Well,  I  thought  it  bothered  him  very  much. 

Q. — Did  you  notice  what  his  manner  and  condition  were  at  the  time 
that  he  read  the  instructions  and  charge  to  the  jury  ? 

A. — No  ;  I  cannot  say. 

Q. — ^Have  you  been  in  the  habit  of  seeing  Judge  Hardy  frequently  du- 
ring the  terms  of  the  Court,  at  Mokelumne  Hill,  during  the  last  two 
years?  , 

A. — No ;  I  have  not. 

Q. — ^Then  you  are  not  acquainted  with  his  general  habits  during  those 
two  years  ? 

A. — ^No ;  I  am  not. 

Q. — Did  you  see  him  at  either  Brown's  or  Leger's  on  that  night — the 
last  night  of  .the  last  term — at  any  time  ? 

A. — I  cannot  say  that  I  did. 

Q. — You  do  not  remember  seeing  Judge  Hardy  at  either  of  those 
places  ?  or  hearing  him  make  use  of  any  peculiar  expressions  ? 

A. — I  recollect  seeing  him  in  at  Mr.  Brown's;  but  I  do  not  recollect 
whether  it  was  that  nignt. 

Q. — ^Did  you  notice  any  expressions  that  Judge  Hardy  made  use  of 
when  there  ? 

A. — ^No,  Sir ;  I  did  not. 


TESTIMONY   OF   WILLIAM   NELLIS. 

William  Nellis,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Campbell. — ^Where  is  your  residence,  and  what  is  your  occupation  ? 

A. — I  reside  at  Mokelumne  Hill.    I  am  a  miner. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — ^Yes. 

Q. — How  long  have  you  known  him  ? 

A. — Well,  I  tnink  it  is  four  or  five  years.  It  may  be  longer ;  I  can- 
not recollect. 

Q. — ^Were  you  a  juror  at  the  last  term  of  the  District  Court  in  Cala- 
veras County,  over  which  Judge  Hardy  presided  ? 

A. — Yes. 

Q. — You  were  empanelled  in  the  case  of  McDermott  vs.  Higby,  were 
jon  not  ? 

A.— Yes. 
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Q. — State  whether  on  that  day,  and  if  so,  at  what  times  on  that  day, 
you  noticed  anything  peculiar  in  the  appearance,  manner,  or  speech  of 
Judge  Hardy? 

A. — Well,  I  think  when  we  came  in  with  the  verdict,  that  Judge  Hardy 
had  been  drinking  a  little.  I  could  not  say  that  he  was  drunk;  but  he 
had  been  drinking  a  little. 

Q. — In  what  way  did  that  appear  ? 

A. — By  his  reading  the  verdict,  and  telling  the  foreman  to  write  the 
verdict  in  a  different  place  from  what  he  had  written  it.  .1  thought  the 
words  came  out  differently  from  what  I  had  heard  Judge  Hardy  utter 
before. 

Q. — Do  you  recollect  what  Judge  Hardy's  condition  was  at  the  time 
he  charged  the  jury  ? 

A. — No,  Sir  J  1  do  not.  • 

Q. — Did  you  see  Judge  Hardy  at  Leger's  saloon,  that  night  ? 

A. — No. 

Q. — Or  at  any  other  saloon  there  ? 

A. — No.  / 

CROSS   EXAMINATION. 

Mr.  Williams. — You  said  in  your  answer  to  a  question  of  the  other  side, 
that  you  did  not  discover  anything  peculiar  in  the  reading  of  the  charge 
and  the  instructions  to  the  jury. 

Wiiness. — I  said  that  I  did,  I  believe. 

Mr.  Williams. — I  understood  you  to  say,  when  the  jury  came  in. 

Witness. — Not  until  then. 

Q. — But  you  did  not  discover  anything  before  they  went  out  ? 

A. — No,  Sir. 

Q. — Where  did  you  sit,  with  reference  to  the  bench  ? 

A. — I  sat  in  the  jury  box. 

Q. — At  the  end  of  the  jury  box,  next  the  bench  ? 

A. — About  in  the  centre,  I  think. 

Q. — How  far  from  the  bench  ? 

A. — About  ten  or  fifteen  feet,  I  should  think. 

Q. — When  the  Counsel  on  both  sides  had  got  through  arguing  the  case, 
did  you  see  Judge  Hardy  write  the  charge  which  was  given  to  the  jury? 
Did  the  jury  wait,  after  the  arguments  of  the  Counsel,  for  Judge  Hardy 
to  write  his  charge  ? 

A. — I  do  not  remember  about  that.  1  believe  that  Judge  Hardy  was 
writing,  but  I  do  not  remember  at  what  time. 

Q. — Do  you  remember  that  there  was  a  delay  ? 

A. — No ;  I  do  not  remember  as  there  was  a  delay. 

Q. — You  cannot  say,  then,  whether  the  writing  that  was  done  was 
during  the  argument  of  Counsel,  or  after  the  argument  was  finished  ? 

A. — I  think  Judge  Hardy  was  writing  during  the  argument  of  Counsel. 

Q. — Tax  your  recollection,  and  see  if  you  can  remember  that  there 
was  a  paune  in  the  proceedings  after  the  Counsel  had  got  done  speaking, 
while  Judge  Hardy  was  writing  ? 

A.— *I  do  not  remember  of  there  being  a  pause. 

Q. — You  remember,  there  was  a  charge  read  to  you  by  Judge  Hardy 
before  you  went  out  ? 

A. — Yes. 

Q. — And  you  did  not  discover,  in  the  reading  of  that  charge  before 
you  went  out,  anything  peculiar  ? 

A. — No;  I  did  not. 
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Q. — The  only  peculiarity  you  discovered  was  when  you  came  in  ;  and 
you  thought  that,  in  the  reading  of  your  verdict,  Judge  Hardy's  tongue 
was  a  little  thick  ? 

A. — Yes. 

Q. — You  thought  Judge  Hardy  had  been  drinking  a  little,  but  was  not 
very  drunk  ? 

A.— That  is  it,  Sir. 

Mr.  Camphdl. — How  long  was  the  jury  out?         ^ 

A. — ^About  three  hours,  I  believe.  I  do  not  think  it  was  quite  as  long 
as  that ;  two  and  a  half  or  three  hours.     ' 


•  TESTIMONY  OF   HENRT   PHILLIPS. 

Henry  Phillips,  being  called  and  sworn,  testified  as  follows : 

Mr.  Campbell. — Where  do  you  reside,  and  what  is  your  occupation? 

A. — I  have  been  residing  around  the  neighborhood  of  Moketumne  Hill 
for  the  last  five  or  six  years. 

Q. — ^Do  you  know  the  Eespondent,  Judge  Hardy  ? 

A. — Yes. 

Q. — ^How  long  have  you  known  him  ? 

A. — Ever  since  he  has  been  in  office,  pretty  much. 

Q. — Were  you  present  on  the  last  day  of  the  last  term  of  the  District 
Court,  in  Calaveras  County  ? 

A. — Yes. 

Q. — Were  you  present  at  the  time  when  Judge  Hardy  delivered  his 
charge  to  the  jury  ? 

A. — I  was  on  tne  jury. 

Q. — Bid  you  notice  anything  peculiar  in  Judge  Hardy's  condition  ? 

A. — Well,  I  thought  Judge  Hardy  was  a  little  intoxicated. 

Q. — In  what  way  did  Judge  Hardy  manifest  that  intoxication  ? 

A. — By  reading.     He  did  not  read  in  his  usual  tone. 

Q. — He  could  not  read  or  talk  as  usual  ? 

A.— No. 

Q. — ^Just  describe  the  manner  in  which  he  read. 

A. — His  tongue  was  quite  thick. 
*    Q. — Was  that  while  he  was  delivering  his  charge  ? 

A. — Yes.  • 

Q. — Do  you  know  anything  in  relation  to  Judge  Hardy's  habits,  in 
regard  to  temperance,  within  the  last  two  years,  wnile  he  has  been  hold- 
ing the  terms  of  his  Court  in  Calaveras  County  ? 

A. — I  have  seen  Judge  Hardy  drunk  at  most  of  the  shops  around  the 

Q. — To  what  extent  ? 

A. — I  have  seen  him,  when  he  has  adjourned  Court  for  half  an  hour, 
drink  perhaps  four  or  five  times. 

Q. — What  did  ^ou  notice  as  to  the  effect  of  liquor  on  him  ? 

A. — Only  in  his  speech. 

Q. — Do  you  know  whether  he  was  sober  or  not  ? 

A. — I  should  think  he  was  a  little  intoxicated  at  the  time. 

Q. — ^How  did  Judge  Hardy  act,  when  he  was  intoxicated  ? 

A. — ^Why,  he  did  not  talk  as  he  generally  does.  That  is  all  I  could 
tell  about  it. 

14 
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Q. — How  about  his  walk  ? 

A. — He  walked  straight  enough.  I  never  saw  Judge  Hardy  but  he 
could  walk  well  enough. 

Q. — ^Bid  you  ever  notice  any  other  peculiarity  about  Judge  Hardy, 
when  under  the  influence  of  liquor,  besides  his  talk  ? 

A.— No. 

Q. — Were  you  in  Leger's  or  Brown's  saloon,  that  evening  ? 

A. — ^Neither  of  them. 


TESTIMONY   OF   OEOBQE   SHERMAN. 

Mr,  Campbell, — Where  do  you  reside,  and  what  is  your  occupation  ? 

A. — I  reside  at  Chile  Gulch,  near  Mokelumne  Hill.     My  ousiness  is 
that  of  a  blacksmith. 

Q. — Were  you  at  Mokelumne  Hill  on  the  last  day  of  the  last  February 
term  of  the  District  Court  in  Calaveras  County  ? 

A. — Yes. 

Q. — Did  you  see  Judge  Hardy  on  that  day  ? 

A.— I  did. 

Q. — Where  did  you  see  him  ? 

A. — I  saw  him  in  the  Court  House. 

Q._When  ? 

A. — ^I  saw  him  there  in  the  morning,  and  pretty  much  all  day,  during 
Court. 

Q. — ^Did  you  notice  anything  peculiar  about  his  condition  on    that 
day? 

A. — Well,  I  thought  he  was  kind  of  intoxicated. 

Q. — ^Were  you  there  when  Judge  Hardy  delivered  his  charge  to  the 
jury? 

A.— No-. 

Q. — But  before  that,  you  were  there  ? 

A. — Yes. 

Q. — Did  you  see  him  at  any  saloons  during  that  day  ? 

A. — I  saw  him  at  Mr.  Leger's. 

Q. — ^At  what  time  ? 

A. — ^I  saw  him  there — I  believe  it  was  between  twelve  and  one  ;  and 
saw  him  there  in  the  evening. 

Q. — At  what  time  in  the  evening  ? 

A. — About  seven  o'clock. 

Q. — Did  you  notice,  at  either  of  those  times,  anything  peculiar  about 
Judge  Hardy  ? 

A. — Well,  I  thought  he  was  strongly  under  the  influence  of  liquor  ? 

Q. — ^How  did  he  exhibit  that  ? 

A. — Well,  I  could  tell  pretty  much  by  his  ways  and  actions. 

Q. — ^What  were  his  ways  and  actions  ? 

A. — Well,  he  did  not  talk  as  if  he  was  sober. 

Q. — Did  you  hear  any  expressions  of  his  on  that  da/  in  relation  to  the 
present  rebellion  ? 

A. — Yes. 

Q. — State  what  they  were  and  where  it  was  that  you  heard  him  make 
use  of  such  expressions. 

A. — ^Well,  it  was  after  the  adjournment  of  the  Court — ^at  one  o'clock  on 
Sunday  morning,  I  guess.     Judge  Hardy  said,  "  My  Court  is  adjourned. 
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I  am  off  the  bench,  and  I  am  a  rebel,  and  by  God,  I  don't  care  a  damn 
who  knows  it." 

Q. — Where  was  that  ? 

A. — ^At  Leger's. 

Q.— Were  there  a  number  of  persons  there  present  at  that  time  ? 

A. — Yes.     A  pretty  large  crowd. 

Q. — Did  you  hear  Judge  Hardy  make  use  of  any  other  similar  expres- 
sions on  that  day,  at  any  other  place  ? 

A.— No. 

Q. — Have  you  resided  at  Mokelumne  Hill,  during  all  the  time,  the  past 
two  years  ? 

A. — Yes,  I  have.     I  have  always  resided  there  until  the  last  month. 

Q. — Have  you  frequently  seen  Judge  Hardy,  during  the  terms  of  his 
Court,  at  M6kelumne  Hill  ? 

A. — I  have  frequently  seen  him  there. 

Q. — State  what  his  habits,  as  to  sobriety,  were,  while  he  was  there 
holding  terms  of  his  Court. 

A.— -That  is  something  I  could  not  tell.  I  always  worked  in  a  shop 
there,  and  seldom  got  out,  except  this  last  term. 

Q.— ^tate  what  you  noticed  during  this  last  term. 

A. — That  was  the  only  day  I  was  there — ^the  last  day  of  the  last  term. 

Mr.  Willmms. — This  place  of  Leger's  is  a  hotel,  is  it  not  ? 

A. — Yes. 

Q.^— And  it  is  a  general  resort  for  lawyers,  and  that  class  of  men,  is  it 
not? 

A. — Yes. 


TESTIMONY  OP   W.   K.   BOUCHER. 

W.  K.  Boucher,  being  called  and  sworn,  testified  as  follows : 

Mr.  Highif. — Where  do  you  reside  ? 

A. — ^I  live  at  Mokelumne  Hill. 

Q. — Have  you  lived  there  for  any  length  of  time  ? 

A. — For  ten  years. 

Q. — ^Are  you  acquainted  with  the  Eespondent  ? 

A. — I  am. 

Q. — ^How  long  have  you  known  him  ? 

A. — I  have  known  him  since  he  first  came  to  Mokelumne  Hill. 

Q. — About  how  many  years  f 

A. — ^That  was  in  eighteen  hundred  and  fifty-eight,  I  believe  j  eighteen 
hundred  and  fifty-seven  or  eighteen  hundred  and  fifty-eight. 

Mr.  Uighy. — I  will  call  your  attention  to  the  term  of  the  Court  of  Ses- 
sions held  there  under  Judge  Porter,  along  in  February,  eighteen  hun- 
dred and  sixty,  or  eighteen  hundred  and  sixty-one,  at  the  time  the  grand 
jury  had  some  difficulty. 

WUne»9. — That  was  the  January  term  of  eighteen  hundred  and  sixty- 
one. 

Q. — Was  Charles  P.  Dudley  on  that  grand  jury  ? 

A. — He  was. 

Q. — Were  you  present  when  several  of  that  grand  jury  were  brought 
before  Judge  Hardy,  on  a  writ  of  habeas  corpus  ? 

A. — I  was  not  present  when  the  grand  jurors  were  brought  before 
Judge  Hardy. 
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Q.-^Or  any  of  them  ? 

A. — None  of  them. 

Q. — You  did  not  see  Judge  Hardy  when  he  was  presiding  in  that 
case  ? 

A. — Xot  when  he  was  on  that  case. 

Q. — Did  you,  immediately  before  or  after  ? 

A. — Immediately  after.  Judge  Hardy  had  Judge  Porter,  Mr.  Tilden, 
and  myself,  before  him,  for  contempt;  and  I  saw  him. 

Q. — What  was  his  condition,  as  to  sobriety  ? 

A. — He  was  not  sober. 

Q. — Well,  what  was  his  condition? 

A. — Well,  I  think  the  Judge  was  about  half  tight. 

Q. — What  was  his  appearance,  and  how  did  he  exhibit  it  ? 

A. — He  showed  it  in  liis  eyes,  and  in  the  muscles  of  his  face,  and  in 
his  utterance.     He  was  on  the  bench  at  the  time. 

Q. — Ho  did  not  speak  as  he  did  when  he  was  sober  ? 

A. — No,  Sir.  He  spoke  slowly  and  deliberately,  with  a  thickness  he 
did  not  have  when  sober. 

Q. — That  was  in  the  January  term  of  the  Court  of  Sessions,  eighteen 
hundred  and  sixty-one  ? 

A. — Yes ;  but  I  think  that  was  in  the  fore  part  of  February.  The 
term  lasted  into  February. 

Q. — I  also  ask,  if  you  have  been  an  observer  of  Judge  Hardy's  eon- 
duct  during  the  terms  of  the  Court  he  has  held  there  during  the  last 
two  years  ? 

A. — I  have  not  been  a  particular  observer  of  his  terms  of  Court.  Not 
having  much  business  before  his  Court,  I  have  not  been  there  very  fre- 
quently. 

Q. — Have  you  observed  Judge  Hardy's  conduct  when  out  at  intermis- 
sions ? 

A. — I  have  frequently  seen  Judge  Hardy  when  he  was  out  at  inter- 
missions. 

Q. — AYhere  was  he  ?  and,  whether  drinking  or  not,  what  was  his  con- 
dition ? 

A. — I  have  seen  him  drink  during  intermissions. 

Q. — What  condition  was  he  in  ? 

A. — Well,  I  have  sometimes  seen  the  Judge  pretty  well  sprung. 

Q. — That  was  at  intcnnission  ? 

A. — ^Yes.  I  never  saw  him  drunk  on  the  bench,  though,  but  the  one 
time  that  I  have  spoken  of. 

Q. — Bo  you  know  what  Judge  Hardy's  habit  has  generally  been  at 
these  intermissions  ?  whether  of  going  to  saloons  and  spending  his  time 
there,  drinking,  or  not  ? 

A. — Well,  I  have  frequently  seen  him  there.  If  you  call  that  habit, 
why,  it  is  his  habit.  I  cannot  say  how  often  I  have  so  seen  him  ;  I  can- 
not say  that  a  whole  term  may  not  have  gone  by  without  his  going 
there. 

Q. — For  the  last  two  years,  you  have  been  in  what  business  ? 

A. — I  have  been  acting  as  Justice  of  the  Peace  at  Mokclumne  Hill. 

Q. — And  had  your  office  there  ? 

A. — Yes. 

Q — This  you  have  mentioned,  you  observed  when  out  from  your 
office? 

A. — Yes. 
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Q. — Were  you  present  at  Mr.  Leger's  or  Mr.  Brown's  saloons ;  yon 
know  the  two  places,  do  you  not  ? 

A. — ^Yes. 

Q. — ^Were  you  present  at  either  on  the  evening  of  the  last  day  of  the 
last  February  term  of  the  District  Court,  when  Judge  Hardy  was  there  ? 

A. — I  was  not. 

Q. — Have  you  seen  Judge  Hardy  intoxicated  on  the  streets  during 
any  one  of  the  terms  of  Court  within  the  last  two  years,  at  any  other 
times  than  those  you  have  spoken  of? 

A. — I  cannot  say  as  to  that;  I  do  not  recollect. 

Mr.  WiUlams. — [To  witness.]  We  will  not  trouble  you  now  with  any 
questions,  but  shall  want  to  recall  you  when  we  come  to  the  defence. 


TESTIMONY   OF  J.   W.   ORISWOLD. 

J.  W.  Griswold,  being  called  and  sworn,  testified  as'  follows  : 

Mr,  Campbell. — Where  do  you  reside  ? 

A. — I  reside  in  Calaveras  County. 

Q. — You  are  at  present  Judge  Griswold,  a  Eepresentative  from  that 
county,  are  you  not  ? 

A. — Yes. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — I  have  very  little  acquaintance  with  Judge  Hardy. 

Q. — But  do  you  know  him  by  sight  ? 

A. — ^Yes.  I  have  known  him  by  sight  since  eighteen  hundred  and 
fifty-five. 

Q. — Did  you  at  any  time  during  the  month  of  August  last  see  Judge 
Hardy  at  Mokelumne  Hill  ? 

A.— I  did. 

Q. — State  when  and  where. 

A. — I  cannot  give  precisely  the  dates  without  referring  to  the  records 
of  the  Court.  I  was  there  in  Judge  Hardy's  Court,  having  a  little  inter- 
est in  the  naturalization  of  a  friend  of  mine;  and  was  there  during  the 
process  of  his  getting  his  naturalization  papers.  And  on  that  day,  half 
an  hour  after  Isaw  that  person  get  those  papers,  I  passed  out  from  the 
Court,  and  happened  into  Mr.  Patterson's  saloon. 

Mr.  Campbell. — Is  that  a  public  bar  room  ? 

A.-Yes. 

Q. — ^Were  there  any  persons  in  there  at  that  time  besides  yourself? 

A. — ^Yos;  a  dozen  or  fifteen,  I  presume,  playing  billiards,  etc.  Judge 
Hardy  came  in.  There  was  a  number  of  us — some  five  or  six  persons — 
stepped  up  to  the  bar  to  take  a  drink ;  Judge  Hardy  among  the  rest. 
After  we  had  filled  our  glasses,  Judge  Hardy  said :  "  Here's  to  the 
Stars  and  Stripes !  There  is  no  Constitution;  it  has  gone  to  hell." 

Q. — Have  you,  during  the  last  two  years,  had  an  opportunity  of  seeing 
Judge  Hardy  frequently  during  the  terms  of  Court  ? 

A.— Very  seldom.  I  have  seen  Judge  Hardy  only  a  few  times,  I  think. 
He  stayed  at  my  house  when  he  was  out  in  the  campaign,  canvassing,  in 
^ghteen  hundred  and  fifty-nine,  I  think. 

Mr.  Higby. — I  would  state  to  the  Court  that  there  are  quite  a  number 
of  witnesses  to  be  sworn  and  questioned,  but  their  evidence  will  be  very 
l^ef.    I  have  no  doubt  bat  that  two  hours  time  will  be  sufficient  to  Intro- 
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duee  all  the  evidence  there  in  is  the  case,  on  the  part  of  the  prosecution. 
Some  of  the  witnesses  seem  to  be  scattered  about,  and  not  here.  I  do 
not  know  why  they  are  not  here ;  they  were  required  to  be  present.  In 
regard  to  the  Mann  case,  there  is  a  witness  who  will  be  here  to-morrow 
morning. 

Mr.  Williams,  on  behalf  of  the  Kespondent,  applied  for  an  order  di- 
recting the  Sergeant-at-Arms  to  immediately  go  to  Sonoma  and  Marin 
Counties,  and  suhpcena  witnesses  for  Judge  Hardy ;  the  four  mentioned 
to  the  President  previous  to  the  commencement  of  the  trial. 

The  application  was  acceded  to,  and  the  order  made ;  the  Presiding 
Officer  remarking  that  they  would  probably  be  returned  by  Friday, 

Mr.  WUliams. — Probably  we  will  occupy  the  intervening  time  with  the 
other  portions  of  the  case.  From  the  present  aspect  of  the  case,  I  have 
strong  hopes  that  we  shall  bring  the  trial  within  a  much  shorter  compass 
than  we  at  first  expected.  Certainly  we  have  made  every  exertion,  on 
our  part,  to  shorten  it ;  and  intend  to. 

The  Court  then  adjourned  to  eleven  o'clock,  a.  m.,  Thursday  morning, 
May  first. 
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TESTIMONY   FOE   THE    PEOSBCUTION 


TESTIMONY  OF  E.   B.   WHITE. 

B.  B.  White,  being  called  and  sworn,  testified  as  follows: 

Mr,  Campbell, — ^Where  do  you  reside  ? 

A. — ^I  reside  at  Mokelumne  Hill,  Calaveras  County. 

Q. — ^How  long  have  you  resided  there  ? 

A. — ^About  two  years  and  a  half. 

Q. — ^Do  you  know  the  Respondent,  Judge  Hardy? 

A. — I  do,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  about  two  years. 

Q. — ^Were  you  a  juryman  at  the  last  February  telm  of  the  CalaverM 
District  Court  ? 

A. — ^I  was. 

Q. — ^Was  you  empaneUed  in  the  ease  of  McDermott  against  Higby  ? 

A. — I  was. 

Q. — State  whether,  at  that  time,  in  the  progress  of  that  cause,  you 
noticed  anything  peculiar  about  Judge  Hardy  while  proceeding  on  the 
bench  ? 

A. — ^Well,  it  was  on  the  last  day  of  the  term,  at  about  ten  o'clock  in 
tbe  evening,  when  he  gave  his  charge.    There  were  special  issues  to  be 
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decided  in  the  verdict.  I  could  not,  somehow,  understand  what  the  Jndge 
said.  When  we  got  into  the  jury  room,  I  told  them  that  I  could  not  un-' 
derstand  what  he  had  said,  and  that  we  should  have  to  go  back  for  ex- 
planation.    The  Judge  appeared  to  be  kind  of  confused. 

Q. — ^You  say  you  could  not  understand  what  the  Judge  said.     Why  ? 

A. — Because  he  spoke  so  different  from  the  ordinary  manner — kind  of 
confused.  I  say,  I  could  not  understand  these  special  issues  so  as  to  act 
on  them. 

Q. — Why  could  you  not  understand  him  ? 

A. — I  do  not  know  exactly.  That  is  to  say,  I  cannot  tell.  What  the 
Judge  said  was  somewhat  kind  of  confused — kind  of  mixed  up.    ' 

Q. — ^What  appeared  to  be  confused  ? 

A. — The  charge.  . 

Q. — You  mean  the  Judge's  delivery  of  the  charge. 

A. — Yes,  Sir. 

Q. — Did  you  come  back  into  the  Court  room  from  the  jury  room  ? 

A. — Yes,  Sir.  After  we  had  been  out  about  an  hour,  or  an  hour  and  a 
half,  we  went  back  into  the  Court  room  to  get  some  instructions. 

Q. — What  was  his  condition  then  ?  . 

A. — Well,  I  think  that  he  was  intoxicated  some.  He  acted  to  me  like 
a  man  who  had  been  drinking  a  good  deal. 

Q. — How  did  he  appear  to  you  at  first,  when  he  gave  you  the  charge  ? 

A. — He  appeared  to  be  somewhat  intoxicated,  as  I  said. 

Q. — How  did  his  condition,  at  the  time  of  delivering  the  charge,  com- 
pare with  his  condition  when  you  came  out  of  the  Court  room  ? 

A_ — Well,  at  the  last  time,  he  appeared  about  the  same,  only  a  little 
more  so. 

Q. — Have  you  resided  at  the  Hill  during  the  last  two  years  and  a 
half? 

A. — Yes,  Sir ;  the  principal  part  of  the  time. 

Q. — Have  you  been  in  the  habit  of  seeing  Judge  Hardy  frequently  du- 
ring his  terms  of  Court  ? 

A. — Yes,  Sir. 

Q. — Do  you  know  what  his  habits  have  been,  as  to  temperance,  during 
those  times  ? 

A. — Well,  I  have  seen  him  slightly  intoxicated,  a  few  times. 

Q. — By  day  or  bv  night  ? 

A. — Well,  I  think,  by  night. 

Q. — ^At  what  places  r 

A. — Well,  I  recollect  one  place — the  Union  hotel.  There  was  a  party 
having  a  pretty  good  time  there. 

Q. — When  was  that? 

A. — I  think  it  was  a  year  ago  last  January.  L  could  not  recollect  th« 
date  exactly. 

Q. — ^Was  the  grand  jury  in  session  then  ? 

A. — I  think  they  were.     I  know  that  part  of  them  were  in  jail,  or  had 
been,  for  contempt. 
L    Q. — Do  you  recollect  whether  Charles  P.  Dudley  was  one  of  those? 

A. — I  do^  Sir. 

Q. — He  icas  one  of  them  ? 

A. — Yes,  Sir. 

Q. — Were  you  in  Brown's  saloon  on  the  night  of  the  last  day  of  the 
February  term  ? 

A. — I  was  not — ^not  that  I  recollect. 

Q. — Were  you  in  Leger's  saloon  on  that  night  ? 
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A. — ^Not  after  the  Court  had  adjourned,  I  think. 

Mr.  Campbell. — That  is  all. 

Mr.  WiUiams. — We  do  not  wish  to  ask  you  any  questions. 


TESTIMONY   OP  JOHN   HANSOM 

Mr.  Hansom,  heing  called  and  sworn,  testified  as  follows:  ^ 

Mr.  Campbell. — Where  do  you  reside  ? 
A. — At  Mokelumne  Hill. 

Q. — What  is  your  business  't 

A. — I  am  a  miner. 

Q. — What  is  your  name  ? 

A. — Hansom. 

Q. — Yonr /till  name. 

A. — ^John  Hansom. 

Q. — John  Hansom  ? 

A. — Yerf,  Sir.  • 

Q. — ^How  long  have  you  resided  at  Molf elumne  Hill  ? 

A. — ^Nearly  thirteen  years. 

Q. — ^Are  you  acquainted  with  Judge  Hardy  ? 

A. — I  aw,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — Several  years ;  four  or  five. 

[The  witness  was  requested  to  speak  louder.] 

Q. — State  whether  you  saw  Judge  Hardy  on  the  last  day  of  the  last 
February  term  of  the  Calaveras  District  Court. 

A. — I  think  that  I  saw  him .  several  times  during  the  day.  I  was  in 
Court  in  the  fore  part  of  the  day,  but  not  in  the  latter  part  of  the  day, 
or  in  the  evening. 

Q. — Are  you  acquainted  with  Judge  Hardy's  general  habits,  as  regards 
sobriety,  during  the  terms  of  his  Court  in  Calaveras  County  ? 

A. — ^1  es,  Sir. 

Q. — State  what  they  have  been. 

A. — Well,  he  is  a  man  who  is  in  the  habit  of  drinking  a  good  deal  dur- 
ing the  terms  of  his  Court,  and  at  other  times. 

Q. — State  whether  he  drinks  sufficiently  to  become  intoxicated. 

A. — I  have  never  seen  him  really  intoxicated,  but  once. 

Q. — ^When  was  that  ? 

A. — Some  time  last  fall. 

Q. — Was  the  Court  in  session,  at  that  time  ? 

A. — ^I  think  it  was.     In  the  August  term. 

Q. — You  never  saw  him  intoxicated,  very  badly,  but  once  ? 

A. — ^No,  Sir. 

Q. — About  how  frequently,  within  the  last  two  years,  have  you  seen 
him  intoxicated  ? 

A. — I  saw  him  intoxicated  last  summer,  during  the  election,  a  good 
many  times. 

Q. — While  the  Court  has  been  in  session,  how  many  times  have  you 
seen  him  intoxicated  y 

A. — Well,  I  could  not  say  exactly.  I  could  not  say  that  I  saw  him 
very  much  intoxicated,  except  at  the  time  I  have  stated.  That  is,  vert/ 
drank. 

15 
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Q. — How  many  times  have  you  seen  him  in  public  places  under  the  in- 
fluence of  liquor  ? 

A. — I  have  seen  him  a  great  many  times,  when  I  thought  he  was  un- 
der the  influence  of  liquor. 

Q. — How  did  you  judge  that  he  had  drank  too  much? 

A. — By  his  foolish  expressions. 

Q. — And  what  else  ? 
'    A. — From  the  way  he  expressed  himself  in  his  talk,  generally. 

Q. — His  manner  at  such  times  was  different,  was  it  not,  from  the  times 
when  h%  was  sober  ? 

A. — Yes,  Sir.  Probably,  like  all  other  men  who  are  in  the  habit  of 
drinking,  when  he  gets  a  little  too  much,  he  feels  funny,  and  talks 
funny. 

CROSS   EXAMINATION. 

Mr.  Williams. — ^Have  you  been  several  times  on  the  jury  ? 

A. — I  have,  Sir,  a  groat  many  times. 

Q. — Now  tell  this  Court  whether  Judge  Hardy  has  been  in  the  habit 
constantly  of  opening  his  Court  promptly,  and  promptly  attending  to 
the  business  of  the  Court,  when  you  have  bi^en  attending  on  jury. 

A. — I  do  not  know  anything  to  the  contrary.  1  know  of  one  case 
where  the  Court  adjourned  over  for  several  days.  That  is,  I  have  heard 
of  one  occasion  when  it  did. 

Mr.  Williams. — You  need  not  state  what  you  heard.  You  state  that 
Judge  Hardy  has  been  in  the  habit  of  drinking  for  a  long  time.  Has  he 
not  been  in  the  habit  of  drinking  some  fc^ince  you  first  knew  him  ? 

A. — I  think  he  has,  Sir,  by  spells,  at  difterent  times. 

Q. — As  well  before  as  after  tne  election  ? 

A. — Yes,  Sir. 

Q. — He  was  appointed  Judge  in  January,  and  was  elected  the  next 
fall? 

A. — Yes,  Sir. 

Q. — And  this  habit  of  drinking  existed  as  well  before  as  after  the 
election  ? 

A. — Yes,  Sir,  I  think  it  did,  Sir. 

Mr.  Williams. — That  is  all.  Sir. 

DIRECT   EXAMINATION    RESUMED. 

Mr.  Ed^erton. — ^You  say  that  you  were  often  a  juryman  in  Judge  Har- 
dy's Court  ? 

A. — Yes,  Sir. 

Q. — Will  you  state  whether,  as  far  as  you  have  observed,  the  conduct 
of  Judge  Hardy  has  always  been  prompt  in  opening  the  Court  and  doing 
the  business  of  the  Court'/  Has  ho  been  unafiected,  so  far  as  his  action 
in  these  particulars  indicated,  by  intemperance  ? 

A. — I  do  not  think  that  he  has  at  all  times  been  unaffected  by  liquor. 
But  I  think  he  has  probably  been  as  prompt  in  opening  his  Court  as  any 
Judge  we  have  ever  had  there. 


TESTIMONY   OF   W.   J.   GATBWOOD. 

"VV.  J.  Gatewood,  being  called  and  sworn,  testified  as  follows: 
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Mr.  Edgerton. — ^Where  do  you  reside  ? 
A. — I  reside  now  at  Mokelumne  Ilill. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


. — ^How  long  have  you  lived  there  ? 

. — I  have  made  it  my  permanent  home  for  about  two  months. 

. — What  is  your  occupation  ? 

. — ^A  lawyer. 

. — You  have  been  a  practising  Attorney  where  you  reside  ? 

. — I  have  been  practising  in  Calaveras  County  for  ten  years. 

. — Do  you  know  Judge  Hardy,  the  Eespondent  ? 

. — Yes,  Sir. 

Q. — Where  were  you  during  the  last  August  term  of  the  District  Court 
of  that  county  ? 

A. — Most  of  the  time  I  was  there,  at  Mokelumne  Hill. 

Q. — State  what  you  know  of  Judge  Hardy's  abandoning  the  Court,  or 
omitting  to  be  there  and  discharge  the  duties  of  the  Court  3  if  so,  where 
he  was  at  such  Mme,  and  for  what  purpose  he  was  absent. 

A. — I  do  not  remember  exactly  when  it  was.  If  I  could  see  the  re- 
cords of  the  Court  I  could  tell  more  definitely  about  it.  I  think  a  case 
vras  sot  for  Saturday.  I  willliot  be  certain  whether  it  was  Saturday  or 
not.  I  do  not  remember  whether  it  was  the  last  day  of  the  term  or  not. 
I  am  inclined  to  think  it  was  not,  although  it  may  have  been. 

Q. — At  all  events,  it  was  on  Saturday ;  was  it  not  ? 

A. — I  think  it  was  on  Saturday.  It  was  a  case  of  Gatewood  against 
McLean.  Ijt  was  a  case  of  my  own,  in  which  Mr.  Brockwav  assisted  me 
as  Counsel.  I  was  the  plaintiff.  Mr.  Brockway  was  to  have  assisted 
me.    The  case  was  set  for  a  certain  day  in  the  week. 

Q. — Was  it  tried  ? 

A. — Xo,  Sir. 

Q. — Was  the  jury  there? 

A. — ^AYcll,  1  don't  know.  The  Court  had  been  in  session,  and  a  jury 
had  been  trying  cases  previously. 

Q. — ^^Vas  the  Clerk  and  the  other  officers  of  the  Court  in  attendance  ? 

A. — They  were  in  attendance,  I  believe. 

Q. — Wliy  was  the  case  not  tried  ? 

A. — Judge  Hardy  was  not  there. 

Q. — Do  you  know  where  he  was  ? 

A. — I  do  not  know,  of  my  own  knowledge.  I  only  know  from  hear- 
!>ay.  He  was  advertised  to  deliver  a  stump  speech,  I  believe,  at  Copper- 
opolis,  or  at  some  other  southern  town  in  the  District. 

Q.— ^What  kind  of  a  speech? 

A. — A  political  speech.     It  was  just  before  election. 

Q. — State  whether  the  case  was  tried  at  that  term  or  not. 

Mr.  WtUlnm.^. — Y'ou  have  asked  that  question  of  the  witness  several 
times,  and  he  has  answered  it  as  many  times.  We  are  willing  to  admit 
that  Jn<li;e  Hardy  was  away  at  that  time.  There  is  a  mere  geographical 
correction  which  we  might  make ;  he  was  at  Murphy's,  and  not  at  Cop- 
peropolis.  • 

B'iVn<v<>-. — I  did  not  pretend  to  know  definitely  the  place  he  was  at,  of 
my  own  knowledge.  I  said  at  Copperoj)olis,  or  at  some  other  southern 
precinct  in  the  District. 

Mr.  CampheU. — That  is  all  the  que-^tions  we  have  to  ask  you,  Sir. 

Mr.   Williams. — We  have  no  questions  to  ask  you. 

The  witness  now  desired  to  know  if  the  Counsel  for  prosecution  would 
now  permit  him  to  return  home. 

Coansel  refused  to  give  the  desired  permission. 
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TESTIMONY  OF  W.  C.   DENNY. 

W.  C.  Denny,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton, — ^Wbere  do  you  reside  ? 

A. — I  reside  at  Mokelumne  Hill,  in  Calaveras  County.  ' 

Q. — ^How  long  have  you  lived  there  ? 

A. — About  eight  years. 

Q. — ^Do  you  know  Judge  Hardy? 

A. — I  do. 

Q. — ^Were  you  the  defendant  in  a  suit  pending  in  his  Court,  entitled 
"  Mercier  against  Denny  and  others  ?" 

A. — I  was  one  of  the  defendants. 

Q. — State  whether  you  had  any  conversation  with  Judge  Hardy  in  re- 
lation to  his  refusing  to  try  that  case  ?  If  so,  state  when  and  where  it 
occurred,  and  what  it  was. 

A. — I  had  a  conversation  with  Judge  Hardy  during  tte  last  February 
term,  in  Leger's  saloon.  I  think  it  was  on  the  last  day  of  the  term. 
Judge  Hardy  was  in  the  saloon  talking  to  a  friend  of  mine  by  the  name 
^of  Kobinson.  While  they  were  talking  there,  he  beckoned  to  me,  or 
Bobinson  beckoned  to  me — I  don't  recollect  now,  distinctly,  which — to 
come  where  they  were.  I  went  to  them,  and  Judge  Hardy  told  me  that 
a  certain  man  had  been  to  him,  and  told  him  that  I  had  been  told  that 
he  had  requested  to  have  time  in  my  case.  I  asked  him  who  was  his  in- 
formant. He  said  tfiat  he  would  not  tell  who  his  informant  was,  unless 
I  emphatically  denied  being  told  so.  I  denied  it ;  having  been  told  by 
Mr.  Dudley  to  keep  it  to  myself  Judge  Hardy  then  told  me  that  he 
knew  that  I  had  been  told  of  it,  and  he  acknowledged  having  been  asked 
for  further  time  in  my  case.  I  asked  him  for  his  reasons  for  making 
such  a  request.  He  said  that  at  that  time  he  would  not  give  me  his  rea- 
sons. But  after  a  little  more  conversation,  he  said,  tliat  within  the 
course  of  the  last  five  or  six  days  there  had  some  information  come  to 
him,  which  made  him  a  partial  Judge  in  the  case;  and  that  he  would 
tell  Hie  more  after  the  case  was  decided. 

Mr.  Edgerton. — Go  on. 

Witness. — [Continuing.]  And  after  a  little  more  conversation,  he  told 
me  that  which  drew  the  remark  from  me,  that  I  did  not  think  a  Judge 
had  a  right  to  have  any  such  knowledge  from  either  party.  He  then 
expressed  himself  like  this :  He  asked  me,  if  I  was  a  Judge,  and  a  caae 
was  pending  before  me,  and  while  the  case  was  pending,  I  was  to  find 
out  tnat  one  of  the  parties  was  a  damned  rascal — if,  under  such  circum- 
stances, I  could  sit  and  tr}''  that  case  impartially.  I  asked  him  if  he 
had  found  out  that  such  was  the  fact  in  the  case  in  which  I  was  inter- 
ested. I  do  not  know  whether  he  told  mo  distinctly  that  he  had  or  had 
not ;  but  he  intimated  that  he  had.  I  asked  him  whether  it  was  me  or  my 
Counsel  that  he  had  found  out  to  be  such  a  person  as  he  had  represented. 
He  said,  No.  But  he  said  that  he  did  not  want  to  try  the  case ;  that  he 
was  partial  against  one  of  the  parties  in  the  case,  and  was  therefore  not 
fit  to  try  it  3  that  Judge  Crean or  would  be  at  his  District  at  the  next 
Court,  and  that  the  case  could  be  tried  before  him.  That  was  about  all 
the  conversation. 

Q. — Did  he  state  how  he  had  found  out  that  one  of  the  parties  was  a 
damned  rascal  ? 

A. — ^No,  Sir,  he  did  not ;  but  he  stated  that  he  had  found  it  out,  that 
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he  was  partial  on  that  account,  and  that  h^  did  not  want  to  try  the  case 
on  that  account. 

Q  — Has  that  case  ever  heen  tried  ? 

A. — No,  Sir. 

Q. — I  am  instructed  to  ask  you  whether  anything  was  said  between 
you  and  Judge  Hardy  on  that  occasion  on  the  subject  of  bribery  ? 

A. — I  think  that  I  made  use  of  an  expression  something  like  this.  I 
think  that  I  said  to  Judge  Hardy  :  "  Then  I  am  to  understand,  by  what 
you  have  said  to  me,  that  you  have  been  offered  a  bribe  in  this  case  ?" 
He  made  no  answer  to  this,  but  merely  shrugged  up  his  shoulders,  like 
this: 

[Witness  imitates  the  motion  of  shrugging  one's  shoulders.] 

Q. — I  ask  you  distinctly — did  Judge  Hardy,  or  did  he  not,  in  any  man- 
ner deny  that  he  had  been  offered  a  oribe  in  the  case  ? 

A. — I  do  not  know  that  he  denied  or  admitted  it,  either  the  one  way 
or  the  other.  He  merely  shrugged  his  shoulders,  and  said  that  he  would 
have  no  more  to  say  about  the  matter  to  me,  until  after  the  case  was 
over. 

CaOSS   EXAMINATION. 

Mr,  WilUams. — Mr.  Denny,  did  not  Judge  Hardy  say  that  this  declara- 
tion, or  this  information,  which  he  had  about  one  of  the  parties  in  the 
case,  and  which  he  said  had  made  him  a  partial  Judge  in  the  case,  had 
come  to  him  within  the  last  five  or  six  days  ? 

A. — That  was  my  answer  to  the  question  before. 

Q. — And  it  was  for  that  reason  that  he  did  not  want  to  try  the 
case? 

A. — ^Ye^,  Sir. 

Q. — That  he  had  ascertained  that  one  of  the  parties  was  a  damned 
scoundrel ;  and  he  asked  you,  in  answer  to  your  remonstrance  to  his 
wanting  time,  if  you  would  be  willing  to  try  a  case,  were  you  a  Judge, 
if  you  had  ascertained  such  to  be  the  fact  ?  , 

A. — ^Yes,  Sir. 

Q. — Then  the  Counsel  asked  you  to  state  distinctly  if  you  did  not  say 
something  about  a  bribe  having  been  offered  ? 

A. — Judge  Hardy  did  not  say  that  any  one  had  offered  him  a  bribe. 
I  told  him  that  I  supposed  I  was  to  infer  from  his  remarks  that  one  of 
the  parties  had  offered  him  a  bribe. 

Q. — ^That  you  understood  from  his  remarks  that  one  of  the  parties  had 
offered  him  a  bribe  ? 

A. — ^Yes,  Sir. 

Q. — To  which  the  only  answer  that  he  gave  was  a  shrug  of  the 
shoulder  ? 

A — Yes,  Sir.  And  he  said  he  would  tell  me  no  more  until  the  case 
was  finally  settled. 

Q. — Did  he  say  that  he  would  tell  you  all  about  it  after  the  case  was 
over?  # 

A. — I  think  he  did. 

Q. — Now,  what  did  he  say  to  his  aversion  to  try  the  case  himself,  and 
the  reason  why  he  wished  it  to  go  over  ?  Why  did  he  wish  it  to  go 
over  until  the  next  term  ? 

A. — I  have  just  stated  that  he  wished  to  have  this  case  go  by  this 
term  of  Court,  because  he  had  been  informed,  because  there  had  come  to 
his  knowledge  in  some  way,  some  facts,  from  which  he  was  obliged  to 
consider  that  one  of  the  parties  in  the  case  was  a  damned  scoundrel. 
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Q. — Now  then',  what  was  going  to  happen  before  the  next  term  was 
over  ? 

A. — He  told  me  that  Judge  Creanor,  or  some  other  Judge,  would  be  in 
his  District  before  the  next  term  was  over,  and  hold  Court ;  and  that  the 
case  could  be  tried  then. 

Q. — ^You  said  that  the  case  had  never  been  tried.     Why  not? 


A 

Q 

A 

Q 

A 

Q 

A 


— I  cannot  tell. 

— Has  it  ever  been  disposed  of? 

—No,  Sir. 

— That  was  the  last  term  of  Court  ? 

— Yes,  Sir. 

— Tbe  last  day  of  the  last  term  of  the  Court? 

— Yes,  Sir. 


TESTIMONY    OP  JOEL   BROWN. 

Joel  Brown,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgcrton. — ^Where  do  you  reside,  Mr.  Brown  ? 

A. — In  Calaveras  County,  at  Mokelumne  Hill. 

Q. — How  long  have  you  lived  in  Calaveras  County  ? 

A. — Nine  years. 

Q. — How  long  have  you  lived  in  Mokelumne  Hill  ? 

A. — About  six  months. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — About  five  years. 

Q. — Is  there  a  place  in  Calaveras  County,  near  Mokelumne  Hill,  known 
as  Chile  Gulch  ? 

A. — There  is,  Sir. 

Q. — ^State  whether  you  met  Judge  Hardy  at  or  near  that  place,  on  or 
about  the  twenty-sixth  of  June  last  ? 

A. — Some  time  last  June,  I  could  not  state  the  precise  date,  I  saw 
Judge  Hardy  at  Chile  Gulch. 

Q. — State  whether,  at  that  place  and  time,  you  had  any  conversation 
with  Judge  Hardy,  or  heard  him  say  anything  in  reference  to  the  present 
difficulties  in  this  country  ? 

A. — I  had  no  conversation  with  Mr.  Hardy  there.  I  saw  him  in  the 
street ;  he  was  watering  his  horse.  I  heard  him  use  language  in  regard 
to  the  Southern  Confederacy.  He  said  ;  ''  Here's  to  the  health  of  Jeff. 
Davis  and  the  Southern.Confederaey !" 

Q. — Will  you  repeat  that  again  ?  You  say  that  you  saw  him  watering 
his  horse  in  Chile  Gulch  ? 

A. — Yes,  Sir. 

Q. — Well,  what  did  he  say  and  do  ? 

A. — He  took  out  a  bottle,  and  drank  to  the  health  of  Jeff.  Davis  and 
the  Southern  Confederacy. 

Q.— Anybody  with  him  ? 

A. — There  was  a  person  with  him,  who  was  a  stranger  to  me  at  the 
time.  I  was  afterwards  informed  that  it  was  Mr.  George.  But  I  found 
out,  after  that,  it  was  Mr.  George  Durham. 

Q. — I  am  instructed  to  ask  you  at  what  time  that  was  ? 

A. — It  was  some  time  last  June. 
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Q.— What  year  ? 

A. — In  eighteen  hundred  and  sixty-one. 

Q. — In  what  manner  was  this  done?  Was  it  done  quietly,  or  in  such 
a  manner  as  to  attract  tiie  attention  of  bystanders  ? 

A. — Well,  I  heard  him,  and  I  was  fifty  feet  off. 

Q. — ^Were  there  any  other  persons  there,  or  was  you  alone? 

A. — There  were  other  persons  there — ^perhaps  a  dozen.  Quite  a  num- 
ber, at  any  rate. 

CROSS  EXAMINATION. 

Mr.  WiUiams. — ^Any  of  these  other .  persons  with  you,  now  here,  Af r. 
Brown  ? 
A. — I  do  not  know  that  there  is  more  than  one )  perhaps  Mr.  Smith  in 

Q.— What  Mr.  Smith  ? 

A. — Mr.  Joseph  Smith.  I  don't  know  whether  he  is  here  or  not.  He 
lives  there.  I  never  had.  any  conversation  here.  I  think  he  was  there 
at  the  time. 

Q. — Where  you  in  Court  yesterday  when  a  man  by  the  name  of  Smith 
was  examined? 

A. — No,  Sir,  I  was  not.  * 

Q. — Don't  you  know  whether  that  man  was  the  man  you  refer  to  ? 

A. — The  man  I  refer  to  lives  in  Chile  Gulch.  He  is  here  as  a  witness, 
I  believe.  , 

Q. — ^Another  person  corresponding  in  name  ? 

A. — The  man  I- refer  to  is  named  Joseph  Smith. 

Mr.  EclgertoH. — Will  you  state  what  Judge  Hardy's  condition  was  on 
that  occasion,  as  to  sobriety  ? 

A. — I  should  think  that  he  was  slightly  intoxicated. 

Q. — How  far  were  you  from  Judge  Hardy  at  that  time  ? 

A. — Perhaps  fifty  feet. 

Q. — And  you  heard  this  language  distinctly  ? 

A. — ^I  did,  Sir. 


TESTIMONY   Of  J.   G.   SEVERANCE, 

J.  G.  Severance,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — Where  do  you  live  ? 

A. — In  Jackson,  Amador  County. 

Q. — ^How  long  have  you  lived  there? 

A. — Some  four  or  ^\q  years.     About  five  years. 

Q. — I)o  you  know  the  Respondent,  Judge  Hardy  ? 

A. — ^I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  about  four  years. 

Q.— Where  were  vou  about  the  twenty-fifth  of  June  last  f 

A. — In  Jackson,  Amador  County. 

Q. — Was  Judge  Hardy  there  on  that  occasion  ? 

A. — I  saw  him  in  the  evening. 

Q  — Whom  was  he  with  ? 

A. — It  would  be  impossible  for  me  to  state. 

Q.— Can  you  name  any  of  them  ? 


y  T.     Lnr.Ly[  zL^  *rT^zS.:.z  '^rr  '■"*•  will  Mr.  AZen,  Mr.  Davis, 
■/ — '*'  .  -  T  ■»...  T>i  ♦t^fcTi^  w  .■:.-::.•:*  ^.c  i:.a:  >/»ra»'  isi  y.:<i  heard  Jndge 

'< — '^/r  ..'.  T*'i*'.f^,i.*i*:  \ff  iLe  prei^ra-iei  Prr*:i^n:  K-i  iLa*  Confederacy,. 
A  — 1  ;-^rar-i  L^';*  pr^/p^/^e  a  toa2*t.  Ute  :a  tltr  evciin^.  at  the  Union 


^^.— <'.4r»  you  ttii  what  ll*-at  loa»t  waa»? 

A- — V*r*.  .•?.r. 

*l. — J^-n  c*  har^  it. 

A. — 'l;,*r  t'/a*t  va*  to  "Jeff.  Dari*  and  the  S-j^chem  Confederacy." 

</. — jfoir  w.ar.y  per^ru^  were  there  present  at  that  time? 

A- — I  •,%'^/M'l  j«'iire  ti*at  there  were  j-ome  *lx  or  eight  persons  present 

il. — ly'A  \.h  iuM  anythiriir  to  that  toas^t  ? 

AtU/nt^y-G^-u^aL — State  the  whole  toast. 

A/— 'If^  f\\*\  not  add  anything  to  it  that  I  reecfllect  of 

il. — fie  merely  drank — "  Here's  to  Jeff.  Davis  and  the  Southern  Con 
^'d*?ra/rv  V* 

A. — Ve*.  Sir 

il, — Will  yoa  Ktate.  farther,  whether  yon  heard  anything  more  from 
Jwiii^fi  iiardy  that  night,  either  in  the  saloon  or  in  the  streets,  npon  that 
name  nnhjtH'X  't     \Km9^  at  about  what  time  of  the  night  ? 

A. — \lell,  Hir,  the  time  when  this  toast  was  proposed  was  abont  ten 
or  ehjven  f/aUnsk  in  the  evening-  I  heard  him.  on  one  occasion  after- 
wards, hurrahing  for  Jeff.  Davis. 

Q._Where  ? 

A. — Ou  the  strect- 

C^. — In  what  j)lace? 

A, — In  JackHon. 

H. — Vinn  it  before  or  after  that  time  that  the  toast  was  drank  ? 

A. — After. 

il, — (^n  the  same  day  ? 

A. — Yen,  Hir,  on  the  same  day. 

Q. — I  will  ask  you,  farther,  if  you  know  where  Judge  Hardy  was  going 
at  that  time  ? 

A. — He  was  about  starting  for  Mono  County. 

il. — For  what  purpose  ? 

A. — To  hold  Court  there. 

Q. — Where  were  you  on  the  twenty-sixth  of  June,  eighteen  hundred 
and  sixty -one? 

A. — On  the  morning  of  the  twenty-sixth,  I  started,  in  company  with 
Judge  Hardy,  for  Mokelumne  Hill,  on  our  way  towards  Mono. 

il. — Htato  whether  you  went  to  Mono  with  nim,  or  not. 

A . — I  wont  part  of  the  way  with  him. 

(-1. — State  whether  or  not  you  were  at  or  near  the  town  of  Angel  that 
day. 

A. — Wo  passed  through  it. 

H- — State  whether  you  hoard  Judge  Hardy  use  any  language  on  that 
day,  near  the  town  of  Angol,  in  reference  to  the  American  flag. 

A, — .ludgc  Hardy  and  1  were  riding  along  together,  and  there  was  a 
flag  flying  on  the  hill,  a  short  distance  before  us,  in  the  town  of  Angel. 
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Q.— What  kind  of  a  flag  ? 

A. — An  American  flag — ^the  Stars  and  Stripes.  It  was  flying  on  the 
hill,  a  little  above  the  town.  Judge  Hardy  remarked :  "  That's  an  old 
woman's  rag,  and  ought  to  be  torn  down." 

Q. — ^What  was  his  condition  then — as  to  sobriety,  I  mean  ? 

A. — ^He  had  been  drinking  freely  during  the  day. 

ii. — State  whether  there  were  any  persons  about  when  he  made  that 
remark. 

A. — There  were  several  persons  passing  at  the  time. 

Q. — State  what  was  his  manner — whether  quiet  or  boisterous  in  his 
manner  and  the  tones  of  his  voice  ? 

A. — 'Not  very  boisterous  in  his  tones. 

Q. — State  whether  any  one  heard  him,  besides  yourself? 

A. — One  man  heard  him,  I  judge,  from  the  reply  he  made. 

Q. — State  whether  ,y<m  made  any  reply  at  that  time  ? 

A. — ^Yes,  Sir.  I  told  Judge  Hardy  that  when  that  flag  was  taken 
down  I  was  ready  to  leave  the  country. 

Q. — ^Did  the  bystanders  say  anything  ?  I  want  to  know  if  their  at- 
tention was  attracted  to  the  remark. 

A. — One  of  them  remarked  that  my  head  was  right. 

Mr.  Edgerton, — Well,  I  guess  it  was. . 

Mr,  WiUiajns. — ^Yes,  I  guess  you  will  do  on  that  subject. 

CROSS   EXAMINATION. 

Mr.  WtUiams. — If  I  understood  you  right,  Mr.  Severance,  at  the  time 
you  were  at  the  Union  hotel,  during  that  evening,  when  Judge  Hardy 
toasted  Jeff.  Davis,  you  state  that  there  were  several  persons  present  ? 

A. — Yes,  Sir. 

Q. — ^Are  there  any  of  those  persons  here  now  ? 

A. — ^Mr.  Allen  is  present. 

Q. — ^You  state  that  Judge  Hardy  had  been  drinking  ? 

A. — ^Yes,  Sir. 

Q. — ^Well,  how  did  he  differ,  in  that  respect,  from  the  rest  of  the 
crowd  who  were  with  him  ? 

A. — I  don't  know  that  there  was  any  difference. 

Q. — All  having  a  pretty  jolly  time  ? 

A. — ^Yes,  Sir. 

Mr.  Edgerton. — ^We  will  admit  that  they  were  all  pretty  drunk. 

Mr.  WUliams. — ^You  had  been  cracking  jokes  on  politics,  backwards  and 
forwards,  had  you  not  ? 

A. — ^Yes,  Sir. 

Q. — Now,  how  many  times  do  you  think  that  Judge  Hardy  shouted 
for  Jeff.  Davis,  on  that  night  ? 

A. — It  would  be  impossible  for  me  to  fix  any  definite  number  of 
times. 

Q. — I  don't  expect  you  to  fix  any  definite  number  of  times.  But  you 
can  ffive  a  sort  of  a  guess  as  to  the  number  of  times. 

\)b.  Campbell  here  asked  a  suspension  of  the  examination.  The 
Clerk  of  Marin  County,  Mr.  Taylor,  was  present.  He  had  a  sick  child 
at  home.  He  desired  to  be  examined,  that  he  might  be  enabled  to  re- 
turn to  his  fomily.  Upon  consultation,  the  Attorneys  found  it  impossible 
to  accommodate  him.] 
ifi".  WUliams. — On  that  occasion  you  say  that  there  were  a  number  of 
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Sersons  present.  How  many  persons  do  you  say  you  think  heard  Judge 
[ardy  nliout  for  J  elf.  Davis  t 

A. — At  the  time  the  toast  was  proposed  I  should  judge  that  there 
were  six  or  eight  persons  in  the  room. 

Q. — I  ask  you,  nowj  how  many  times  Judge  Hardy  shouted  for  Jeflf. 
Davis  on  that  night  ? 

A.— Well,  Sir,  1  would  hardly  be  able  to  tell. 

Q. — Several  times  ? 

A. — Yes,  Sir. 

Q. — I  will  ask  you  if  he  shouted  for  Jeff.  Davis  any  more  times  than 
he  shouted  for  Mr.  Lincoln  ? 

Mr,  Ethjerton. — Well,  that  question  is  objectionable? 

Mr.  WiUia-nis. — We  propose  to  show  tliat  Judge  Hardy  shouted  for  Mr. 
Lincoln  more  times  than  he  shouted  for  Mr.  Davis. 

The  Pi'valdlng  Officer. — You  don't  plead  that  as  an  offset  ?  [Merriment.] 

TFiV/K^.s. — I  heard  Jinlge  Hardy  shout  for  Mr.  Lincoln  that  night. 

Q. — Can  you  say  for  which  he  shouted  most? 

A. — Yes,  Sir;  i  think  he  shouted  for  Jeff.  Davis  most. 

Q. — Then  Jeff.  Davis  was  ahead,  warfhe? 

A. — ^Yes,  Sir;  1  tliink  ho  was,  rather. 

Q. — I  will  ask  you  whether  the  whole  thing  was  not  a  mere  joke? 
Was  it  not  so  understood?  Did  you  not  so  understand  it  ?  Did  anybody 
take  offence  at  it,  at  the  time  ?     Did  i/ou  take  any  serious  offence  at  it  ? 

A. — No,  Sir;  I  did  not.  I  took  no  offence  at  Judge  Hardy's  shouting 
for  Jeff.  Davis.  Hut  1  refused  to  drink  the  toast,  as  did  othei's  in  the 
room. 

Q. — You  (lid  refuse  to  drink  to  the  health  of  Jeff.  Davis. 

A. — Yes,  Sir. 

Q. — And  you  afterwards  drank  to  the  health  of  Mr.  Lincoln  ? 

A. — We  drank  to  the  Constitution, 

Q.A-Did  you  not  drink  to  Mr.  Lincoln,  all  round  ? 

A. — I  cannot  say.     It  might  have  been  so,  afterwards. 

Q. — When  Judge  Hardy  proposed  to  drink  to  the  health  of  Jeff.  Davis, 
and  the  Southern  Confederacy,  you  refused  to  drink,  did  you  ? 

A. — Yes,  Sir. 

Q. — Did  not  Judge  Hardy  then  turn  roun(l,  and  propose  to  drink  to 
the  health  of  Mr.  Lincoln,  and  the  Constitution ;  and  was  not  that  toast 
drank  then  and  there,  with  right  good  spirit? 

A. — I  think  a  toast  of  that  kind  was  drank.  I  do  not  know  whether 
Judge  Hardy  proposed  it,  or  Mr.  Davis.  • 

Q. — I  want  to  tax  your  recollection  a  little.  After  some  of  the  parties 
had  refused  to  drink  the  toast,  did  not  Judge  Hardy,  when  he  found 
they  were  taking  the  matter  seriously,  turn  round  and  propose  to  drink 
to  the  health  of  Mr.  Lincoln,  and  the  Constitution? 

A. — I  can  only  give  my  impression  as  to  what  happened  then.  It  is 
my  impression  that  Judge  Hardy  then  proposed  a  toast  to  the  Consti- 
tution. 

Q. — ^You  don't  know  whether  Mr.  Lincoln  was  put  in  or  not,  do  you  ? 

A. — ^No,  Sir. 

Q. — He  might  have  been  left  out  in  the  cold  ? 

A. — Yes,  Sir. 

Q. — You  are  a  professional  gentleman,  are  you  not  ?  You  are  practis- 
ing law,  are  you  not  ? 

A. — Yes,  Sir. 
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Q. — Have  you  been  pretty  constant  in  attendance  upon  Judge  Hardy's 
Court? 

A. — Yes,  Sir.  I  have  been  in  attendance  upon  his  Court  since  he  has 
been  District  Judge  there. 

Q. — I  believe  that  you  said  you  lived  in  Amador  County  ? 

A. — Yes,  Sir. 

Q. — Have  you  been  present  when  Judge  Hardy  was  engaged  in  natu- 
raKzing  citizens  ? 

A.— 1  es,  Sir ;  irery  often.  , 

Q. — ^Xow,  has  he,  or  has  he  not,  uniformly,  when  a  man  proposed  him- 
self for  naturalization,  rigidly  required  evidence  of  devotion  to  the  Con- 
stitution of  the  United  States,  and  of  fidelity  to  the  Government  ? 

Mr.  Eihjcrton. — Is  that  admissible?  We  object  to  that  question,  on  the 
ground  that  it  is  irrelevant,  and  on  the  ground  that  it  is  not  cross  exami- 
nation. 

The  Presiding  Officer  said  that  he  was  not  prepared  to  decide  that  the 
testimony  would  not  be  good,  if  offei*ed  in  chief. 

Mr.  Williams  contended  that  the  evidence  was  proper  to  rebut  the  pre- 
sumption which  was  sought  to  be  raised,  by  rehearsing  the  idle  jokes  and 
frivolous  declarations  of  Judge  Hardy  when  he  was  in  a  jovial  party.  It 
was  proposed  to  show,  when  Judge  Hardy  was  engaged  in  the  serious 
discharge  of  his  duties  as  Judge,  he  exhibited  his  fidelity  to  the  Consti- 
tution, in  that  he  rigidly  required  all  candidates  for  naturalization  to 
thoroughly  substantiate  their  devotion  to  the  Union. 

Mr.  Edgerton  contended  that  Judge  Hardy  only  performed  his  simple 
duty,  under  the  law  and  the  Constitution,  when  lie  did  and  when  he  re- 
quired those  things  now  proposed  to  be  proven.  Thei^efore,  the  matter 
was  irrelevant.  Mr.  Edgerton  further  contended  that  the  question  was 
not  \vithin  the  limit  of  a  proper  cross  examination. 

The  Presiding  Officer  decided  that  the  question  was  not  proper  to  be 
put  in  a  cross  examination. 

The  question  was  then  put  to  the  Senate,  for  their  determination,  sit- 
ting as  a  Court,  as  to  its  admissibility. 

The  Senate,  by  a  vote  of  eleven  ayes  to  twenty-two  noes,  refused  to 
allow  the  question  to  be  put. 

The  Court  here  took  a  recess  for  half  an  hour,  the  President  announc- 
ing that  at  the  expiration  of  that  time  the  trial  would  proceed,  whether 
there  was  any  one  present  or  not.     [Merriment.] 

I  


On  reassembling,  the  Court  proceeded  to  take  the 

TESTIMONY  OP  ALFRED  ALLEN. 

Mr.  Edgerton. — ^Whero  do  you  reside  ? 

A. — ^At  Jackson,  in  Amador  County. 

Q.— How  long  have  you  lived  there  ? 

A. — About  five  years. 

Q— What  is  your  occupation,  !Mr.  Allen ? 

A.— I  am  with  my  brother,  in  the  hotel  business. 

Q. — What  hotel  do  you  keep  ? 

A. — The  Union  hotel.   ^ 

Q— Where  were  you  on  the  twenty-fifth  of  June  last  ? 

A.— I  was  at  my  hotel. 


Q 
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-State  whether  you  saw  Judge  Hardy  at  that  time. 


A. — I  saw  him  in  the  evening. 

Q.— Where  ? 

A. — In  the  hotel. 

Q. — In  company  with  any  one  ? 

A. — I'hree  or  four  persons  were  with  him. 

Q. — Who  were  they  ? 

A. — One  was  Mr.  Severance,  Mr.  Tripp,  and  Mr.  Davis. 
^. — Will  you  state  whether  you  heard  Judge  Hardy  say  anything  in 
reference  to  Jeif.  Davis  and  the  Southern  Confederacy  on  that  occasion. 
If  so,  state  what  it  was,  and  what  was  done  ? 

A. — I  was  tending  bar,  and  they  asked  for  something  to  drink. 

Q. — Who  asked  for  something  to  drink  ? 

A. — Judge  Hardy. 

Q.— What  then  ? 

A. — After  he  had  got  his  drink,  he  proposed  a  toast  to  "  Jeff.  Davis  and 
the  Southern  Confederacy." 

Q. — Who  proposed  that  toast  ? 

A. — Judge  Hardy. 

Q. — Describe  the  occurrence  as  it  took  place.    What  occurred  im- 
mediately after  that,  as  between  Judge  Hardy  and  Mr.  Davis  ? 

A. — Mr.  Davis  set  his  glass  down  on  the  counter.     He  stated  that  he 
could  not  drink  any  such  toast. 

Q. — That  is  what  occurred  ? 

A. — Yes,  Sir.     I  think  Davis  remarked,  "  I  will  drink  to  the  Union." 

Q. — Anything  else  ? 

A. — That  is  all  I  heard. 

Q. — State  whether  there  was  any  altercation  between  Judge  Hardy 
and  Mr.  Davis. 

A. — There  was  some  little  feeling  exhibited  by  Mr.  Davis.     Some  loud 
words. 

Q. — About  what? 

A. — About  this  proposition  for  a  toast. 

Q. — Now,  Sir,  what  was  the  character  of  that  altercation  ? 

A. — Well,  Sir,  Mr.  Davis  made  the  remark  that  he  would  not  drink 
such  a  toast  as  that. 

Q. — Did  Judge  Hardy  make  any  reply  to  that  ? 

A. — Not  that  I  know  of;  no,  Sir. 

Q. — You  say  that  there  were  loud  words  between  them — what  were 
they  ? 

A. — Well,  I  cannot  recollect  now  what  they  were.    There  were  a  few 
remarks  passed  between  them. 

Q. — State  whether  you  heard  anything  farther  from  Judge  Hardy,  on 
that  night,  in  reference  to  that  subject. 

A. — I  heara  him  shouting  on  the  street. 

Q. — ^IIow  long  after  the  time  when  he  was  in  the  bar  room  ? 

A. — May  be  half  an  hour. 

Q. — What  did  you  hear  him  say  on  the  street  ?     Or,  did  you  hear  him 
say  an^^thing  ? 

A. — I  heard  him  shouting  for  Jeff.  Davis. 

Q. — Was  anything  said  about  the  impropriety  of  his  uttering  such 
sentiments  when  he  was  a  Judge,  or  anything  of  that  kind  ? 

A. — I  do  not  recollect  that  anything  was  said  of  that  kind. 

Q. — You  do  not  recollect  anything  of  that  kind  ? 

A  —No,  Sir. 
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CROSS   EXAMINATION. 

Mr,  WtRiams. — ^Mr.  Allen,  you  have  been  speaking  of  Mr.  Davis ;  do 
you  know  the  relations  which  exist  between  him  and  Judge  Hardy  ? 
Whether  they  are  friendly,  or  otherwise  ? 

A. — I  have  always  believed  them  to  be  on  friendly  terms. 

Q. — Friendly  terms  until  he  went  away  ? 

A. — Yes,  Sir. 

Q. — ^Did  you  know  about  the  time  of  Mr.  Davis's  enlistment  ? 

A. — ^Well,  I  recollect  the  circumstances  of  it.  • 

Q. — Did  you  know  the  fact  that  Judge  Hardy  furnished  Mr.  Davis 
with  arms? 

A. — I  have  no  recollection  of  it. 

Q. — Do  you  not  know  that  Judge  Hardy  let  Mr.  Davis  have  a  revolver, 
and  part  of  an  outfit  ? 

A. — I  never  heard  of  it,  Sir.  ^ 

Mr.  Williams. — That  is  all,  Sir. 


TESTIMONY  OP   W.   g,   COOLEY. 

Mr.  Edgerton. — ^Mr.  Cooley,  where  do  you  live  ? 

A. — In  Jackson,  Amador  County. 

Q. — ^Do  you  know  Judge  Hardy  ?  ^ 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — Five  or  six  years. 

Q. — ^Where  were  you  about  the  twenty-fifth  day  of  last  June  ? 

A. — In  Jackson. 

Q. — State  whether  you  saw  Judge  Hardy  there  on  that  occasion,  dur- 
ing the  day,  or  during  the  night  ? 
*A. — I  saw  him  during  the  day. 

Q. — ^WcU,  Sir,  I  will  ask  you  whether  you  saw  him  on  that  occasion 
when  he  was  saying  anything  in  reference  to  Jeif.  Davis  and  the  South- 
em  Confederacy  ? 

A. — I  heard  him  in  the  evening,  or  some  time  during  the  night.  I 
cannot  be  particular  about  the  time.  In  fact,  it  may  not  be  the  day 
which  you  named. 

Q. — Can  you  not  refer  to  anything  by  which  you  can  fix  the  date  ? 

A. — I  learned,  the  morning  after,  that  Judge  Hardy  had  started  for 
Mono  County,  to  hold  Court  there. 

Q. — And  it  was  the  night  before  that,  of  which  you  were  speaking  ? 

A. — Yes,  Sir. 

Q. — Now,  what  time  in  the  night  was  it  of  which  you  speak  ? 

A. — It  was  somewhere  from  twelve  to  two  o'clock. 

Q. — ^Where  were  you  when  you  hoard  this  ? 

A. — I  was  in  my  room.     I  was  in  bed.     I  was  woke  up  by  the  noise. 

Q. — What  noise  woke  you  up  ? 

A. — ^I  heard  a  number  of  persons  shouting  on  the  street. 

Q. — What  did  you  hear  shouted  ? 

A. — ^I  heard  them  shout,  before  they  came  near  enough  to  me  to  enable 
me  to  hear  distinctly  what  they  said.  I  first  heard  the  noise.  I  could 
not  at  first  tell  what  they  said. 

Q.— Did  you  hear  afterwards  what  it  was  they  were  shouting  ? 
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A. — Yes,  Sir.  When  they  came  up  nearer  to  me  I  heard  and  recog- 
nized Judge  Hardy's  voice. 

Q. — What  was  it  that  he  was  shouting  ? 

A. — I  heard  him  hurrah  for  Jeff.  Davis  and  the  Southern  Confederacy. 

Q. — Can  you  say  how  many  times  you  heard  him  shout  for  Jeff.  Davis 
and  the  Southern  Confederacy  ? 

A. — I  heard  him  shout  "  huiTah/'  four  or  five  times,  while  passing 
along  the  street.  At  that  time  he  was  passing  from  the  Union  hotel  to 
thp  stable. 

Q. — At  the  time  you  heard  him  shout  he  was  passing  along  by  where 
you  were,  on  his  way  from  the  Union  house  to  the  stable  ? 

A. — Yes,  Sir. 

Q. — IIow  do  you  know  that  it  was  Judge  Hardy  who  was  shouting? 

A. — I  recognized  his  voice. 

CROSS   EXAMINATION. 

Mr.  Williams. — How  many  times  did  you  hear  Jeff.  Davis's  name  men- 
tioned ? 

A. — I  should  judge,  four  or  five  times. 

Q. — What  is  the  population  of  that  town  ? 

A. — Probably  about  four  or  five  hundred. 

Q. — Was  there  any  considerable  political  excitement  stirred  up  by  this 
shouting  ? 

A. — Not  that  I  am  aware  of. 

Q. — Was  there  any  military  organization  formed  there  in  favor  of  Jeff. 
Davis's  government,  in  consequence  of  this  shouting  ? 

A. — I  think  not.     Not  that  I  am  aware  of. 

Q. — Were  there  any  rebellious  societies  formed  on  account  of  that 
shouting  ?  Was  there  any  money  raised  there  in  behalf  of  Jeff.  Davis's 
government  on  account  of  this  sboutiug? 

Mr.  Campbell. — [Interrupting.]  Well,  I  should  suppose  that  this  was 
hardly  witliin  the  limits  of  cross  examination. 

Mr.  Williams. — When  you  heard  this  shouting,  and  from  all  that  you 
know  about  it,  directly  and  indirectly,  in  that  connection,  was  it  not  un- 
derstood, and  did  you  not  so  understand  the  whole  matter,  as  a  joke,  as 
a  drunken  frolic  ? 

A. — I  did  not  so  understand  it. 

Q. — You  had  just  been  woke  up  out  of  a  sound  sleep  ? 

A. — I  had  been  woke  up  out  of  a  sleep  by  the  noise  which  I  heard. 

Q. — Whose  voice  did  you  hear  besides  that  of  Judge  Hardy  ? 

A. — I  did  not  recognize  any  other  voice  than  that  of  Judge  Hardy. 

Q. —  Was  there  any  other  voice  ? 

A. — There  was  another  voice.  I  heard  one  other  voice,  but  could  not 
recognize  whose  it  was. 

Q. — Which  side  did  ^€  shout  for  ? 

A. — He  did  not  shout  at  all.  He  seemed  to  be  talking  with  Judge 
Hardy  in  a  comparatively  low  tone  of  voice . 

Mr.  William.^. — A  h  !  he  Avas  on  the  fence,  I  suppose  ? 

Q. — Don't  you  know — I  do  not  speak  now  of  recognizing  voices — but 
don't  vou  know  that  that  other  person  who  was  then  with  Judge  Hardy, 
was  Mr.  Severance,  who  was  on  the  stand  here  this  morning  't 

A. — I  do  not  know  that  it  was  him.  That  is,  I  did  not  know  that  it 
was  him.  I  understood  the  next  day,  from  others,  that  it  teas  Mr.  Seve- 
rance. 

Mr.  Wtlliams.—Thei,t  is  all. 
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TESTIMONY  OP   8.   B.   AXTELL. 

S.  B.  Axtell,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edfjerton. — Where  do  you  reside  ? 

A. — In  Jackson,  Amador  County. 

Q. — ^How  long  have  you  resided  there  ? 

A. — ^Abont  ten  years. 

Q. — What  is  your  occupation  ? 

A. — I  am  a  lawyer. 

Q. — ^Are  you  acquainted  with  Judge  Ilardy  ? 

A. — I  am. 

Q. — How  long  have  you  known  him  ? 

A. — Since  eighteen  hundred  and  fifty-five. 

Q. — Will  you  state  whether  you  have  had  any  conversation  with  Judge 
Hardy,  at  Mokelumne  Hill,  in  the  County  of  Calaveras,  in  reference  to 
the  present  difficulties  in  the  country  ?  Any  conversation  with  Judge 
Ilardy  in  reference  to  secession,  and  his  sentiments  in  regard  to  seces- 
sion, and  in  reference  to  what  he  would  do  as  a  Judge  if  a  person  should 
apply  to  be  naturalized  who  entertained  the  same  sentiments  that  he  did 
in  regard  to  that  matter  ? 

A. — I  had  a  conversation  with  Judge  Hardy,  at  Mokelumne  HiU,  in 
relation  to  fhat  matter. 

Q.— Will  3'ou  relate  it  ? 

A. — I  think  that  the  conversation  was  in  relation  to  the  admission  of 
persons  to  citizenship  who  applied  before  his  Court  for  naturalization 
papers.  And  in  that  conversation  I  inquired  of  Judge  Hardy  what  he 
would  do  in  cAse  an  applicant  before  his  Court  for  admission  as  a  citizen, 
should  be  ascertained  to  hold  secession  sentiments.  He  said,  that  as  a 
lodge,  acting  under  the  obligations  of  his  oath,  he  could  not  admit  such 
ft  person  to  citizenship.  I  proceeded  to  converse  farther  with  him.  I 
ftsked  him  the  direct  question  :  If  he  should  ascertain  that  an  applicant 
fcr  admission  as  a  citizen  entertained  tlie  same  views  which  he  did  in 
relation  to  these  matters,  what  he  would  do  under  such  circumstances  ? 
He  said,  that  as  a  Judge,  acting  under  the  obligations  of  his  oath  of 
office,  he  could  not  admit  such  an  applicant  to  citizenship.  That  is  about 
the  substance  of  our  conversation. 

Q. — Did  he,  or  did  he  not,  at  that  time,  make  any  declaration  to  the 
effect  that  ho  was  a  Secessionist  ? 

A. — It  was  assumed  in  the  conversation  that  he  was.  I  do  not  re- 
member any  specific  declaration  in  the  conversation,  in  which  he  said 
that  he  was  a  Secessionist. 

Q. — The  suhject  of  your  conversation,  Mr.  Axtell,  was  the  present  difii- 
c^lt}'  in  this  country,  was  it  not  ? 

A. — It  was  a  conversation  held,  perhaps,  in  the  latter  part  of  tlie  sum- 
Bier.  I  think  it  was  in  August.  And  the  proposition  before  us,  was, 
whether  there  was  a  United  States;  whether  there  icas  an  existing  Con- 
stitution of  the  United  States.  The  querstions  related,  of  course,  to  the 
^liiRculties  of  the  country.  And  then  the  question  arose  in  regard  to 
Judge  Hardy's  swearing  men  every  day  to  support  the  Constitution  of 
the  United  States. 

Q. — ^^Vhat  did  he  tell  you  was  his  opinion  in  relation  to  the  existence 
^  the  United  States,  the  existence  of  the  Constitution  of  the  United 
States  ? 

A..— My  impression  is,  that  he  said  that  there  ivas  a  United  States  and 
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other  person  was  challenged,  as  prejudiced,  and  excused  for  the  same 
.son. 

i. — Who  were  those  jurymen  challenged  by  ? 
V. — By  the  defendant's  Counsel ;  by  the  Counsel  of  Terry.  - 
i. — (to  on  with  your  account  of  the  proceedings,  if  you  please. 
V. — A  man  was  called,  whose  name  I  have  forgotten,  and  was  asked 
e  had  ever  belonged  to  a  Vigilance  Committee.     He  replied  that  he 
'  not.     He  was  asked  if  he  sympathized  with  the  Vigilance  Commit- 
After  a  moment's  reflection,  he  said.  No. 
K — Who  were  these  questions  asked  by  'i 

. — By  the  defendant's  Counsel.     I  think  that  he  was  peremptorily 
jilenged.     There  were  no  Triers,  according  to  my  recollection.     After 
<o  two  or  three  persons  left  the  box,  others  were  called,  from  the  list 
Clerk  had,  to  fill  up  the  panel.     The  District  Attorney  interposed  no 
■lleiicfe,  according  to  my  recollection.     I  beg  pardon;  there  was  one 
',  which  I  overlooked.     One  of  the  persons  called  to  the  box  was  in- 
red  of  as  to  whether  he  83'mpathized  with  the  Vigilance  Committee, 
stated  that  he  did.     For  this  he  was  challenged  by  the  Respondent's 
iinsel.     But  Judge  Hardy  intimated  that  he  did  not  think  that  this 
j^itituted  sufficient  ground  for  challenge.     The 'District  Attorney — I 
in  the  bar,  only  three  or  four  feet  from  him — ^then  said  something  in  a 
id  of  a  mumbling  tone,  which  I  could  not  hardly  understand.     From 
:ut  I  did  understand,  however,  I  gathered  that  he  assented  to  the  chal- 


.ge. 


«^ — You  understood  that  the  District  Attorney  allowed  the  challenge  ? 

A. — ^Yes,  Sir.     I  understood  Judge  Hardy  to  state  that  if  the  District 

itomey  allowed  the  challenge,  of  course  it  would  be  good,  for  the  pur- 

ises  of  that  trial.     The  juryman  then  took  his  seat  m  the  box,  under 

lis  condition  of  things.     This  was  all  that  happened  up  to  the  time  of 

16  completion  of  the  empanelling  of  the  jury. 

Q. — liow  long  did  that  occupy  f 

A. — Well,  I  suppose  this  whole  proceeding  occupied  from  ten  to  fifteen 
uinutes.  I  do  not  think  over  that  time.  I  mean,  the  mere  proceedings 
ti  empanelling  the  jury,  after  the  reading  of  the  names.  After  the  jury 
vas  empanelled,  the  District  Attorney  was  called  upon  to  proceed; 
^hen  he  made  substantially  the  same  statemei^t  as  before.  The  defend- 
ants then  claimed — I  think  that  they  claimed — either  that  the  case  pro- 
ceed, or  that  a  verdict  be  rendered.  I  think  that  they  claimed  a  ver- 
diet. 

Q. — I  will  ask  you  if  you  have  a  memorandum  made  by  you  at  the 
time,  concerning  this  matter  ? 

A. — I  came  home  and  made  a  memorandum  the  next  morning. 

Mr,  Campbell, — Perhaps  you  had  better  refer  to  that  for  the  purpose  of 
refreshing  your  recollection. 

A. — I  sliould  only  do  so  for  the  purpose  of  refreshing  my  recollection ; 
I  think  that  I  recollect  all  the  circumstances  now,  without  the  aid  of  any 
wich  reference.  I  may  not  give  the  precise  order  in  which  matters  pro- 
ceeded. Judge  Hardy,  at  this  moment,  upon  the  verdict  being  claimed, 
isked  the  District  Attorney,  Haralson,  at  what  hour  the  witnesses 
were  summoned  to  appear,  or  when  the  subpoenas  were  returnable.  I 
believe  that  Mr.  Haralson  said  ten  o'clock.  Judge  Hardy  then  looked 
at  his  watch,  and  told  the  Counsel  for  the  defendant  that  they  had  better 
wait  until  the  hour  had  arrived  when  the  subpoenas  were  returnable. 
He  said  that  it  lacked  five  minutes  of  that  hour.  I  looked  at  my  own 
watch,  and  found  that  it  lacked  twenty  minutes  of  ten.    I  then  went  out 
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heard  it  read  in  Court.    But  I  do  not  know  that  I  even  heard  it  read. 
That  was  the  indictment/imdoubtedly. 

Q. — Now  state  all  you  know  in  reference  to  the  proceedings  on  that 
trial. 

A. — I  think  that  on  the  day  in  which  it  was  set  for  trial,  it  was  set  for 
nine  o'clock  of  this  day — the  sixth  of  July,  eighteen  hundred  and  sixty. 
I  was  there  in  the  Court  room,  having  some  business  of  my  own,  at  that 
time,  to  transact  before  the  Court.'  The  Court  went  in  in  the  morning,  and 
the  case  was  called.  Upon  the  case  being  called,  there  was  something 
said  by  the  District  Attorney  about  his  not  being  able  to  go  on  with  the 
trial,  on  account  of  the  absence  of  witnesses,  lie  stated  that  he  had 
caused  them  to  be  subpoenaed ;  and  I  think  that  the  phrase  was,  that  he 
had  exhausted  all  the  means  known  to  the  law  to  get  them  there.  He 
said  that  they  were  not  there.  But  I  understood  him  to  say  that  they 
were  then  in  a  boat  in  the  "  creek '' — a  small  creek  in  which  boats  come 
up  to  within  a  mile  and  a  half  of  the  town  of  San  Rafael.  It  was  then 
suggested  that  the  trial  should  proceed — as  I  understood  it,  with  the 
expectation  that  these  witnesses  might  arrive  in  time  to  be  examined  in 
the  case.  The  Clerk  of  the  Court,  Mr.  Taylor,  who  is  present  here,  from 
a  paper  in  his  hand  was  directed  to,  or  on  direction  (^d,  read,  the  call  of 
the  jury. 

Mr.  Campbell. — Who  gave  that  dii*ection  ? 

A.— The  Court,  I  think,  Sir. 

Q. — ^Judge  Hardy  ?  • 

A. — Yes,  Sir..  That  call  was  for  the  purpose,  I  suppose,  of  ascertain- 
ing what  jurymen  were  present  under  the  venire.  1  do  not  know  the 
number  of  names  that  were  called  ;  but  there  must  have  been  quite  up 
to  thirty  or  forty  names,  I  should  think.  I  might  overstate  the  number, 
perhaps,  but  I  should  think  there  were  thirty  or  forty  names.  Most  of 
those  who  were  called,  responded.  Some  few  were  absent.  After  the 
call  had  been  gone  through  with,  Judge  Hardy  asked  the  Counsel  how 
they  would  have  the  jury  empanelled;  whether  it  should  be  taken  from 
the  Clerk's  list,  or  drawn  from  the  box.  Mr.  Hoge,  who  appeared  for 
the  defendant,  after  a  moment's  hesitation,  responded  that  they  were 
willing,  or  that  they  consented — I  do  not  recollect  the  precise  terminol- 
ogy of  the  phrase — that  they  were  willing  to  take  the  jury  from  the 
Clerk's  list.  And  the  District  Attorney,  either  with  or  without  being 
appealed  to,  assented  to  that  mode*  of  drawing  the  jury.  According  to 
this  agreement,  twelve  names  were  called,  and  the  individuals  who  re- 
ponded  to  those  names  took  ^eir  seats  in  the  jury  box. 

Mr.  Campbell. — ^Just  lot  me  Wsk  you  how  that  list  was  made  out  ? 

A. — Well,  it  was  read  from  a  paper  by  the  Clerk.  Whether  the  list 
was  prepared  specially  by  the  Clerk,  or  whether  the  Clerk  read  from,  the 
venire  itself,  I  have  no  means  of  knowing.  I  have  no  personal  know- 
ledge of  that  matter.  The  first  twelve  names  which  he  called  off,  or  the 
first  twelve,  names  to  which  they  were  responses,  came  into  the  box. 
The  first  person  called  was  Jacob  Short,  1  think,  who  was  accepted. 
Then  they  were  taken  down  through  the  list  regularly,  I  suppose ;  per- 
liai)s  not.  One  man  was  called  up,  and  a  challenge  for  cause  sustained 
against  him.  I  don't  know  as  it  is  essential  to  state  all  these  proceed- 
ings. I  Avas  myself  acquainted  with  almost  all  the  jurymen.  Jacob 
Short,  1  think,  was  the  first  man.  I  am  not  positive.  Mr.  Frank,  or 
Franklin  Miller,  was  asked  if  he  had  been  a  member  of  a  Vigilance  Com- 
mittee, and  I  think  he  responded  that  he  had  been.  He  was  challenged, 
and  I  think  that  the  challenge  was  allowed.    After  he  left  the  box. 
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another  person  was  challenged,  as  prejudiced,  and  excused  for  the  same 
reason. 

Q. — Who  were  those  jurymen  challenged  by  ? 

A. — By  the  defendant's  Counsel ;  by  the  Counsel  of  Terry. 

Q.' — Go  on  with  your  account  of  the  proceedings,  if  you  please. 

A. — A  man  was  called,  whose  name  I  have  forgotten,  and  was  asked 
if  he  had  ever  belonged  to  a  Vigilance  Committee.  He  replied  that  he 
had  not.  He  was  anked  if  he  sympathized  with  the  Vigilance  Commit- 
tee.    After  a  moment's  reflection,  he  said,  No. 

i}. — Who  wore  these  questions  asked  by? 

A. — By  the  defendant's  Counsel.  I  think  that  he  was  peremptorily 
challenged.  There  were  no  Triers,  according  to  my  recollection.  After 
these  two  or  three  persons  left  the  box,  others  were  called,  from  the  list 
the  Clerk  had,  to  fill  up  the  panel.  The  District  Attorney  interposed  no 
challenge,  according  to  my  recollection.  I  beg  pardon;  there  was  one 
case,  which  I  overlooked.  One  of  the  persons  called  to  the  box  was  in- 
quired of  a3  to  whether  he  83'mpathized  with  the  Vigilance  Committee. 
He  stated  that  he  did.  For  this  he  was  challenged  by  the  Kespondent's 
Counsel.  But  Judge  Hardy  intimated  that  he  did  not  think  that  this 
constituted  sufloicieut  ground  for  challenge.  The 'District  Attorney — I 
sat  in  the  bar,  only  three  or  four  feet  from  him — ^then  said  something  in  a 
kind  of  a  mumbling  tone,  which  I  could  not  hardly  understand.  From 
what  I  did  understand,  however,  I  gathered  that  he  assented  to  the  chal- 
lenge. 

Q. — You  understood  that  the  District  Attorney  allowed  the  challenge  ? 

A. — Yes,  Sir.  I  understood  Judge  Hardy  to  state  that  if  the  District 
Attorney  allowed  the  challenge,  of  course  it  would  be  good,  for  the  pur- 
poses of  that  trial.  The  juryman  then  took  his  seat  in  the  box,  under 
this  condition  of  things.  This  was  all  that  happened  up  to  the  time  of 
the  completion  of  the  empanelling  of  the  jury.  ♦ 

Q. — How  long  did  that  occupy  F 

A. — Well,  I  suppose  this  whole  proceeding  occupied  from  ten  to  fifteen 
minutes.  I  do  not  think  over  that  time.  I  mean,  the  mere  proceedings 
in  empanelling  the  jury,  after  the  reading  of  the  names.  After  the  jury 
was  empanelled,  the  District  Attorney  was  called  upon  to  proceed; 
when  he  made  substantially  the  same  statemei^t  as  before.  The  defend- 
ants then  claimed — I  think  that  they  claimed — either  that  the  case  pro- 
ceed, or  that  a  verdict  be  rendered.  I  think  that  they  claimed  a  ver- 
dict- 

Q. — I  will  ask  you  if  you  have  a  memorandum  made  by  you  at  the 
time,  concerning  this  matter  ? 

A. — I  came  home  and  made  a  memorandum  the  next  morning. 

Afr.  Campbell, — Perhaps  you  had  better  refer  to  that  for  the  purpose  of 
refreshing  your  recollection. 

A. — I  should  only  do  so  for  the  purpose  of  refreshing  my  recollection ; 
I  think  that  I  recollect  all  the  circumstances  now,  without  the  aid  of  any 
such  reference.  I  may  not  give  the  precise  order  in  which  matters  pro- 
ceeded. Judffc  Hardy,  at  this  moment,  upon  the  verdict  being  claimed, 
asked  the  District  Attorney,  Haralson,  at  what  hour  the  witnesses 
were  summoned  to  appear,  or  when  the  subpoenas  were  returnable.  I 
believe  that  Mr.  Haralson  said  ten  o'clock.  Judge  Hardy  then  looked 
at  his  watch,  and  told  the  Counsel  for  the  defendant  that  they  had  better 
wait  until  the  hour  had  arrived  when  the  subpoenas  were  returnable. 
He  said  that  it  lacked  five  minutes  of  that  hour.  I  looked  at  my  own 
watch,  and  found  that  it  lacked  twenty  minutes  of  ten.    I  then  went  out 
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on  the  stoop  before  the  Court  Honse,  and  looked  to  see  if  I  conld  dis- 
cover the  boat  containing  the  witnesses  who  were  expected.  I  could  not 
discover  it.  I  then  went  down  stairs,  and  into  a  saloon  kept  by  Mr. 
Gordon.  His  clock  was  a  little  faster  than  my  watch — some  few  min- 
utes. I  compared  my  watch  with  his  clock.  I  then  went  back  to  the 
Court  House,  and  started  to  go  up  the  inside  stairs.  There  are  inside 
and  outside  stairs  to  the  Court  House,  and  the  Court  room  is  in  the 
second  story.  As  I  got  into  the  vestibule  of  the  Court  room,  I  met  the 
jurymen  coming  out.  I  then  looked  at  my  watch  again,  and  found  that 
it  lacked  some  minutes  of  ten.  I  then  passed  into  the  Court  room  to 
attend  to  some  business  of  my  own.  I  believe  that  I  have  stated  all  the 
substantial  facts  connected  with  the  transaction,  so  far  as  they  came 
under  my  observation ;  except  that  I  may  have  overlooked  some  inci- 
dents which  did  not  come  to  my  memory  in  the  course  of  the  recital 
which  I  have  made. 

Q. — The  case  was  then  ended,  was  it  ? 

A. — ^Yes,  Sir ;  I  believe  it  was.  I  stayed  there  the  balance  of  the  morn- 
ing hours,  and  left  at  one  o'clock.  When  I  got  back  into  the  Court 
room,  I  ascertained  that  a  verdict  of  "  Not  Guilty  "  had  been  entered, 
and  the  jury  discharged.  Of  the  circumstances  attendant  upon  the  ren- 
dition of  the  verdict  1  have  no  personal  knowledge  whatever: 

Q. — State  whether  this  case  was  one  which  had  excited  a  great  deal  of 
public  interest  throughout  the  State. 

Mr.  Williams  objected  to  this  question  on  the  ground  that  the  testi- 
mony it  would  draw  forth  would  be  immaterial. 

Mr,  Campbell. — ^I  think  it  is  material.  It  is  material  in  this  point  of 
view.  We  propose  to  show  that  this  case  had  excited  extraordinary  in- 
terest throughout  the  State;  that  there  was  a  very  general  feeling  of 
excitement  in  relation  to  it;  that  the  venue  had  been  changed  from  the 
County  of  San  Francisco,  where  the  indictment  was  found,  to  the  County 
of  Marin.  We  propose  to  show  that  during  this  trial — I  can  hardly 
designate  it  by  that  name — no  attempt  was  made  to  interrogate  a  single 
juryman  as  to  whether  he  had  formed  or  expressed  any  opinion  in  rela* 
tion  to  the  merits  of  the  case.  That  there  was  an  evident,  clear,  palpa- 
ble combination,  between  ^all  parties  there  engaged,  to  throw  the  ease  out 
of  Court  by  resort  to  indecent  haste  in  the  empanelling  of  the  jury. 
That  the  course  of  proceeding,  then  and  there,  was  entirely  unprece- 
dented. That  from  all  the  facts  and  circumstances  then  and  there 
existing,  it  was  the  clear  duty  of  the  Judge  to  have  interfered  in  such  a 
manner  as  to  have  delayed  the  case  at  least — when  he  had  every  reason 
to  believe  that  the  witnesses  for  the  prosecution  would  shortly  be  in 
attendance. 

Mr.  Williams  interrupted  Mr.  Campbell,  by  saying,  that  as  a  compro- 
mise, and  for  the  purpose  of  avoiding  the  summing  up  of  the  case  at 
this  stage,  he  would  withdraw  his  obiection  to  the  question. 

Mr,  Campbell, — Please  state,  Mr.  Shafter,  whether  you  know  that  this 
was  a  case  which  was  considered  in  common  popular  conversations  ? 

A. — ^Undoubtedly  it  was  so,  throughout  the  State. 

Q. — In  regard  to  which,  popular  feeling  was  very  generally  excited  ? 

A. — No  doubt  of  it.  I  do  not  think  that  there  ever  was  a  case  in 
California  which  excited  so  much  public  attention,  or  excited  more  gene- 
ral feeling.  The  people  of  this  State  are,  perhaps,  more  familiar  with 
affairs  of  a  horrible  character  than  the  people  of  any  other  State  ;  but  I 
think  that  this  affair  attracted  far  more  than  an  ordinary  share  of  atten- 
tion, and  aroused  far  more  than  an  ordinary  amount  of  interest  and  ex- 
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citement.  I  should  say  that  there  was  far  more  exqitement  or  feeling  in 
relation  to  the  matter,  than  there  was  in  regard  to  the  case  of  Pen  John- 
son, who  was  tried  in  the  same  county  for  the  killing  of  Ferguson  in  a 
duel.  I  know  that  most  people  were  talking  about  it.  Many  people 
were  in  the  habit  of  talking  about  it  in  a  very  excited  manner.  The  pub- 
lic press  indulged  in  several  very  severe  animadversions,  or  comments, 
rather,  in  regard  to  the  removal  of  the  case  from  the  Fourth  to  the 
Seventh  Judicial  District.  No ;  I  think  I  may  say  that  animadversions 
is  the  proper  word  to  use  in  that  connection.  I  recollect  that  the  public 
press  denounced  the  transaction ;  and  assigned  as  a  reason  for  the  cnange 
of  venue,  the  desire  or  intention  of  clearing  the  defendant  by  an  unfair 
prdceeding. 

Q. — Was  the  person  whose  killing  was  mentioned  in  the  indictment  a 
Senator  of  the  iFnited  States  ? 
A. — Yes,  Sir,  he  was. 

Q. — ^And  was  the  defendant  who  was  charged  with  the  killing  of  a 
United  States  Senator  in  a  duel,  a  Judge  of  the  Supreme  Court  of  this 
State  immediately  previous  to  the  occurrence  of  the  duel  ? 
A. — Yes,  Sir. 

Q. — ^And  did  he  leave  the  bench  of  the  Supreme  Court  of  this  State, 
resign  his  commission  as  one  of  the  Judges  of  our  Supreme  Court,  just 
before  engaging  in  that  duel  ? 
A. — Yes,  Sir. 

(i- — State  what  is  the  usual  practice  in  regard  to  the  examination  of 
jurors,  and  the  empanelling  of  persons  as  jurymen,  in  criminal  cases 
which  have  excited  a  general  public  interest  ? 

A. — So  far  as  my  own  practice,  and  my  observation  of  the  practice  of 
others  extends,  it  has  always  been,  in  all  cases,  the  practice  of  lawyers  to 
examine  candidates  for  jurymen  rigidly,  in  order  to  ascertain  their  precise 
mental  condition  in  reference  to  the  case  which  was  to  be  brought  before 
them.  In  every  other  case  which  I  have  ever  known,  this  course  has 
been  pursued.  Of  course,  this  must  be  done,  in  order  that  the  Counsel 
on  both  sides  may  know  what  ground  they  are  treading  on.  The  exami- 
nation of  jurymen,  In  every  other  case  which  I  have  known  of  this 
character,  has  always  proceeded  at  some  considerable  length.  I  do  not 
recoUect  of  any  case  which  ever  came  to  my  knowledge,  before  or  since 
the  time  of  which  I  am  now  speaking,  when  it  has  not  been  the  prac- 
tice to  examine  jurymen  with  particularity  in  regard  to  their  having 
formed  or  expressed  an  opinion  respecting  the  guilt  or  innocence  of  the 
prisoner.  I  wish  to  say  that  I  believe  that  Judge  Hardy  inquired  of  the 
jurymen  as  to  their  legal  qualifications ;  as  to  whether  they  were  citizens 
of  the  State,  and  as  to  how  long  they  had  resided  in  the  county.  Out- 
aide  of  that,  the  examination  of  the  jurymen  was  conducted  by  the 
Attorneys. 

Q. — ^Was  anything  asked  by  the  Attorneys  as  to  whether  the  jurymen 
had  formed  or  expressed  any  opinion  in  regard  to  the  merits  of  the 
case? 
A. — ^^T  do  not  recollect  of  a  solitary  instance  of  that  kind. 
Q. — Then,  the  only  interrogatories  propounded  by  the  Court,  were  as 
to  the  residence  and  citizenship  of  the  jurymen  ? 
A. — Yes,  Sir. 

Q. — And  the  whole  matter  ended  when,  by  your  watch,  it  wanted  some 
little  time  of  ten  o'clock  ? 

Mr.  WtUtams. — Well,  if  it  please  the  Court,  I  object  to  this  recapitula* 
tion  of  evidence  by  the  Counsel. 
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Q. — Was  anything  said  there  by  the  Coart,  or  District  Attorney,  in  re- 
gard to  issuing  attachments  for  witnesses  ? 

A. — As  to  that,  I  have  no  conclusive  recollection.  There  might  have 
been  something  said  in  regard  to  that ;  but  I  think  not. 

Q. — Did  the  District  Attorney  say  anything  in  relation  to  the  "wit- 
nesses for  the  prosecution  being  on  their  way  to  the  Court  ? 

A. — He  stated,  at  the  outset,  that  he  was  either  informed,  or  knew  of 
his  own  knowledge — I  think  that  he  stated  it  as  a  fact^=— that  the  wit- 
nesses for  the  prosecution  were  in  the  creek,  and  would  be  up  in  a  short 
time. 

Q. — ^TVhat  were  the  modes  of  communication  at  that  time  between 
San  Francisco  and  San  Eafael,  the  county  seat  of  Marin  CountV;  when 
these  proceedings  took  place  ? 

A. — Well,  there  was  the  regular  steamboat  communication,  as  they  ex- 
ist at  the  present  time.  There  was  a  steamboat  that  ran  daily  between 
San  Prancisco  and  Petaluma,  which  touched  at  Point  Quentin,  which 
is  at  a  distance  of  four  or  five  miles  from  San  Rafael.  There  was  not  a 
wharf  at  San  Quentin  at  that  period,  however.  At  the  same  time  there 
were  a  number  of  small  sailing  vessels  which  ran  up  into  the  "  creek," 
to  within  a  mile,  or  a  mile  and  a  half,  of  the  Court  House,  The  steam- 
boat always  landed  at  San  Quentin.  These  witnesses  were  understood 
to  be  expected  by  a  sailboat,  and  it  was  said  that  this  boat  had  actually 
arrived  in  the  "  creek." 

Q. — ^At  what  time  did  they  arrive  ? 

A. — At  about  one  quarter  to  twelve. 

Q. — Do  you  recollect  what  was  the  state  of  the  wind  on  that  day? 
Whether  it  was  adverse  or  propitious  for  their  getting  up  ? 

A. — My  impression  is,  that  it  was  adverse  to  their  getting  up  then.  I 
think  they  landed  at  Point  San  Quentin,  instead  of  coming  up  the  creek; 
and  came  up  to  the  county  seat  by  stage,  or  other  conveyance — a  dis- 
tance of  four  miles,  or  four  miles  and  a  half.  I  know  that  I  went  out 
when  the  District  Attorney  said  that  they  were  in  the  ''creek,"  and  looked 
for  them.  Standing  on  the  balcony  of  the  Court  House,  you  look  to- 
ward the  "creek"  as  I  now  look,  standing  where  I  am,  towards  the  door 
of  this  room ;  while  Point  San  Quentin  lies  off  at  an  angle  in  this  direc- 
tion, [pointing]  southeasterly.  Standing  on  the  balcony  you  can  look 
clear  down  to  the  mouth  of  the  "  creek."  So  you  would  be  enabled  to  see 
the  boat  distinctly  if  it  was  in  sight  in  the  "  creek."  But  as  I  said,  the 
yacht  which  brought  these  persons  up,  landed  at  Point  San  Quentin,    The 

?lace  of  landing  at  that  point  is  not  in  sight  from  the  Court  House, 
'he  witnesses  came  up  from  Point  San  Quentin  in  the  stage,  and  I  re- 
turned with  them  to  San  Francisco,  in  the  yacht. 

Q. — At  what  time  do  you  say  that  they  arrived  at  San  Rafael  ? 

A. — I  think  about  a  quarter  to  twelve  o'clock.  It  was  nearly  twelve 
o'clock,  at  any  rate— -either  a  little  before,  or  a  little  after.  That  is,  by 
my  time. 

Q. — All  this  transpired  on  the  sixth  of  July  ? 

A. — I  could  not  speak  ijositively,  from  my  mere  recollection,  as  to  that. 
I  should  have  to  reckon  back  from  certain  days,  in  order  to  do  that.  But 
I  know,  by  reference  to  my  memorandum,  that  this  occurred  on  the  sixth 
of  July.  I  know  that  this  memorandum  was  made  by  me  the  next  morn- 
ing after  my  return  from  San  Rafael.  That  the  trial  was  had  on  that 
day,  I  am  positive,  from  reading  this  memorandum.  1  know  that  1 
headed  it  thus : 
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'*  District  Court,  Seventh  Judicial  District,  County  of  Marin,  July  sixtn. 
eighteen  hundred  and  sixty.     People  of  Cnlifornia  vs.  David  S.  Terry." 

Mr.  CamphelL — Have  you  stated  everythinsf  you  know  in  relation  to 
this  case  ? 

Mr.  Sha/ter. — ^Mr.  Campbell,  and  General  Williams,  as  one  of  the  Trltr- 
of  this  cai^e,  I  feel  compelled  to  state  a  farther  fact,  Avhieh  left  a  deep  im- 
pression on  my  own  mind.  I  think  I  should  state  it,  whatever  may  be 
its  effect,  as  it  is  a  fact  which  the  Senate  is  entitled  to  know.  As  I  un- 
derstood, there  was  one  man  who  sat  upon  that  trial,  as  a  jfeiyman,  who 
had  before  sat  upon  the  jury  at  the  time  of  the  trial  of  Johnston  for  the 
killing  of  Ferguson.  He  had  openly  declared,  upon  the  streets,  and  in 
my  hearing,  that  he  would  never  convict  a  man  for  killing  another  in  a 
dael,  provided  the  duel  was  a  fair  one.  I  have  every  reason  to  believe 
and  know  that  information  of  this  fact  was  conveyed  to  the  District 
Attorney,  and  that  he  was  well  informed  as  to  this  matter.  Another 
fact :  There  was  a  man  on  that  jury,  who,  at  the  time  of  its  empanelling, 
was  under  indictment  for  murder;  and  who  has,  since  that  time,  been 
convicted  of  murder  in  the  second  degree ;  in  whose  case  there  is  now  a 
motion  for  a  new  trial,  before  the  Supreme  Court  of  this  State.  Of  course, 
the  fact  that  he  was  under  an  indictment  for  murder  was  known  to  all 
the  county  officers  there  assembled.  He  sat  upon  that  jury ;  as  did  also 
the  man  who  had  formerly  sat  upon  the  jury  in  the  Johnston  trial. 

Q. — When  you  speak- of  the  Johnston  trial,  what  trial  do  you  refer  to  ? 

A. — I  mean  the  trial  of  George  Pen  Johnston,  for  killing  Senator 
Ferguson  in  a  duel,  on  Angel  Island. 

Q. — Was  the  defendant  in  that  case  a  person  who  very  recently  held 
the  position  of  Chief  Justice  of  the  Supreme  Court  of  this  State  ? 

A. — I  so  stated. 

Q. — ^Have  you  now  stated  everything  that  you  know  in  relation  to  this 
case? 

A. — I  believe  I  have. 

CROSS    EXAMINATION. 

Mr.,  WiUiams. — ^You  speak  now  of  certain  individuals  who  sat  upon 
that  jury  ? 

A. — ^No,  Sir.  I  did  not  state  that  I  knew  of  my  own  knowledge.  Of 
this  I  was  informed ;  I  had  no  personal  knowledge  of  it  whatever. 

Q. — And  you  are  speaking  of  mere  hearsay  ? 

A. — As  to  the  fact  of  that  man's  being  upon  the  jury,  I  si)eak  from 
information. 

Q. — Do  yon  know  whether  anybody  told  Judge  Hardy  that  this  man 
was  on  the  jury?     And  that  this  was  his  condition  ? 

A. — I  have  no  personal  knowledge  as  to  that  whatever.  But  the  in- 
dictment against  this  man.  Miller,  was  then  pending  in  that  Court.  1 
have  no  personal  knowledge  that  Judge  Hardy  knew  of  this  fact. 

Q. — ^Judgc  Hardy  was  not  living  there,  was  he  ? 

A. — ^Xo,  Sir. 

Q. — That  was  not  his  District? 

A.~No,  Sir. 

Q. — You  don't  know  that  Judge  Hardy  had  ever  heard  of  these  facts, 
do  you  ? 

A. — I  do  not  know  that  Judge  Hardy  had  ever  been  personally  in- 
formed regarding  them.  I  cannot  say  whether  Miller's  indictment  was 
called,  and  his  trial  continued  that  term  or  not.     I  am  of  Counsel  in 
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Miller's  case  now,  but  was  not  at  that  time-     I  don't  know  as  Judge 
Hardy  knew  of  its  pendency  then. 

Q. — ^Now,  as  regarfls  the  custom  and  practice  upon  criminal  trials. 
You. say  that  it  is  the  practice,  rigidly  to  interrogate  every  juryman  in 
an  important  trial  ?  Now  is  it  not  the  duty  of  the  Counsel  on  both  sides 
to  make  these  interrogations  ? 

A. — Yes,  Sir. 

Q. — ^Is  it  the  practice  of  the  Judge  ever  to  make  these  interrogations? 

A. — I  did  not  state  it  was  the  practice  of  the  Judge.  I  don't  think 
you  can  infer  any  rule  of  practice  from  the  proceedings  in  that  case.  It 
was  a  very  remarkable  case. 

Q. — In  criminal  cases,  is  it  the  practice  of  the  Judge  to  interrogate 
jurors,  after  they  have  been  accepted  both  by  defendant's  Counsel  and 
the  Counsel  for  the  prosecution  ? 

A. — It  is  not  usual  for  him  to  do  so ;  because,  generally,  Counsel  do 
their  duty.  So  far  as  the  practice  is  concerned,  it  is  evidently  the  duty 
of  the  Attorneys  to  make  the  examinations,  and  not  the  Judge. 

Q. — By  the  Counsel  on  both  sides  ? 

A. — Yes,  Sir. 

Q. — Did  you  ever  know  a  case  where  the  Counsel  for  the  prosecution 
and  the  Counsel  for  the  defence  were  present  at  the  trial— did  you  ever 
know  in  such  a  case,  in  a  single  instance,  a  Judge  to  interfere  and  take 
charge  in  the  examination  ?  ^ 

A. — I  have  known  Judges  to  interfere  and  meddle  with  business  that 
did  not  concern  them.  But  the  custom  is,  for  Counsel  solely  to  conduct 
the  examination. 

Q. — Now  you  speak  of  one  of  the  jurymen  having  been  challenged. 
He  was  asked  whether  he  was  a  member  of  the  Vigilance  Committee. 
Another  was  asked  if  he  sympathized  with  the  Yigilance  Committee. 
Now,  upon  that  last  challenge,  did  or  did  not  Judge  Hardy  then  appoint 
Triers  to  ascertain  the  competency  or  incompetency  of  the  jurymen  j 
and  were  they  not  tried  before  those  Triers  ? 

A. — It  is  possible  that  I  may  have  become  a  little  confused  on  that 

Eoint.  I  have  no  recollection  of  any  Triers  being  appointed.  It  is  possi- 
le  that  Triers  were  appointed  in  Miller's  case ;  out  I  think  not. 

Q. — ^I  ask  you  whether,  in  any  one  instance.  Triers  were  appointed  by 
the  Judge,  and  a  juryman  tried  by  them  as  to  his  competency?  You 
answer  that  you  have  no  recollection  that  any  were  appointed. 

A. — I  said  that  I  thought  there  were  no  Triers  appointed;  and  of 
course  no  juryman  was  tried  by  them. 

Q. — Now,  by  way  of  refreshing  your  memory,  I  will  ask  you — while 
the  proceeding  was  pending  for  the  appointment  of  Triers,  did  not  the 
District  Attorney  admit  the  challenged  ?  I  mean  in  the  case  of  Mil- 
ler—Frank Miller. 

A. — The  juryman  whom  you  refer  to  was  Benjamin  Miller.  There 
Avere  two  Millers  called  on  the  jury — one  was  Frank  Miller,  and  the 
other  Benjamin  Miller.  The  juryman  who  was  challenged  on  the  ground 
of  having  Delonged  to  a  Yigilance  Committee,  was  excused  by  Judge 
Hardy,  I  think,  without  any  interposition  of  the  Triers.  lam  quit^  sure 
of  that.  I  am  sure  of  that,  because  when  a  juryman  was  challenged  for 
sympathizing  with  the  Yigilance  Committee,  Mr.  Hoge,  of  Counsel  for 
the  defence,  contended  that  the  same  matter  was  involved  as  when  a 
man  was  challenged  for  belonging  to  a  Yigilance  Committee.  Judge 
Hardy  did  not  think  that  it  fell  within  the  same  rule. 

Q. — When  the  District  Attorney  stated  that  his  witnesses  were  on 
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their  way  to  the  Court  House,  and  before  any  proceedings  were  had 
before  the  jury,  did  not  Judge  Hardy  ask  the  District  Attorney  if  he 
would  take  out  an  attachment  ? 

A. — ^Well,  I  cannot  say  positively,  as  to  that.  I  have  an  impression 
that  there  was  an  inquiry  of  that  kind  made.  I  know  that  the  District 
Attorney  stated  that  he  expected  that  the  witnesses  would  be  there 
soon ;  he  said  that  they  were  inside,  in  the  "  creek."  Perhaps  he  stated 
that  it  was  for  the  same  reason  that  he  declined  taking  an  attachment, 
just  at  that  time,  if  one  was  tendered  to  him ;  but  I  do  not  pretend  to 
have  any  recollection  upon  that  point. 

Q. — ^Did  not  the  District  Attorney  state,  as  a  fact,  before  the  com- 
mencement of  the  empanelment  of  the  jury,  that  the  witnesses  for  the 
prosecution  were  in  tne  "  creek,"  and  were  coming  up  to  the  Court 
House? 

A. — ^He  undoubtedly  stated  that  they  were  in  the  "  creek ;"  and  he, 
undoubtedly,  assented  to  the  case  going  on — s^  far  as  the  empanelling  of 
the  jury  was  concerned.  I  do  not  think  he  suggested  that  they  should 
go  on;  but  he  assented  to  it,  most  undoubtedly. 

Q. — I  will  ask  you  to  state,  Mr.  Shafter — inasmuch  as  you  have  given 
evidence  that  properly  pertains  to  the  record — state  what  the  record 
shows  as  to  the  hour  at  which  the  jurors  were  summoned  to  appear. 

A. — I  believe  that  I  stated  in  my  testimony  in  chief  that  the  case  was 
assigned  for  nine  o'clock  in  the  morning.  The  entry  shows  that  on  the 
second  day  of  the  month,  a  venire  was  issued,  returnable  at  nine  o'clock 
in  the  morning.  I  see  that  there  were  twenty-five  jurors  summoned, 
instead  of  thirty  or  forty.  I  said  that  I  might  be  mistaken  in  regard  to 
the  number.  1  did  not  remember  as  to  the  venire  being  issued  on  the 
second  of  July — only  that  the  case  was  set  for  the  sixth,  and  I  presume 
the  jurymen  were  summoned  to  appear  on  the  opening  of  the  Court. 

Q. — You  stated  that  there  was  a  change  of  venue  from  the  County  of 
San  Francisco  to  the  County  of  Marin  ? 

A. — There  is  no  question  about  that,  of  course. 

Q. — Who  was  District  Attorney  of  this  county  then  ? 

A. — ^Harvey  Brown. 

Q. — ^Was  Harvey  Brown  and  Judge  Campbell  both  present  there  upon 
the  part  of  the  prosecution,  when  the  order  for  setting  the  day  for  trial 
was  made  ? 

A. — Well,  I  do  not  know  as  I  can  say  as  to  that.  I  think  that  the 
Counsel  for  prosecution  were  there  on  that  morning.  On  that  morning — 
I  must  beg  leave  to  say — I  went  over  to  San  Eafael,  with  Judge  Hey- 
denfeldt,  to  attend  to  some  cases  of  our  own.  When  we  got  there.  Judge 
Hardy  was  on  the  bench.  As  a  matter  of  convenience,  the  Court  ad- 
journed over  the  Fourth  of  July.  As  %oon  as  the  Court  ac^ourned,  I 
immediately  went  and  got  up  my  team  and  started  for  my  place,  twenty- 
five  miles  back  of  San  Kafam.  i  ou  don't  mean  to  ask  me  whether  the 
order  for  setting  the  trial  was  made,  or  not,  on  that  day  ? 

Mr,  WtUtams. — Oh,  no,  Sir,  I  don't  mean  that  at  all.  My  question  is 
whether  Mr.  Brown  and  Judge  Campbell  appeared  there  then  against 
Judge  Terry.     Were  they  not  present  there  on  that  morning  ? 

A — To  the  best  of  my  recolloction,  persons  representing  the  prosecu- 
tion were  in  attendance  on  that  day.  I  cannot  say  wnether  Judge 
Campbell  or  Judge  Brown  were  in  the  Court  room. 

Mr,  Campbell, — What  time  do  you  allude  to  ? 

A. — ^Monday  morning,  the  second  of  July. 

Mr.  Wmianu. — At  the  time  of  setting  the  cause  for  trial  ?  . 
18 
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A. — Ye8,  Sir. 

Q. — ^Were  not  several  witnesses  on  the  part  of  the  prosecution,  from 
this  city,  there  in  attendance  at  that  time  ?  I  mean  on  the  second  of 
July.     W  as  not  Mr.  Haskell,  Mr.  Sawyer,  and  others,  present  ? 

A. — Well,  when  I  go  there,  I  always  attend  to  my  own  business,  and 
so  I  did  not  attend  partidularly  to  this  matter.  But  I  am  quite  sure  that 
a  portion  of  the  witnesses  were  there  on  the  morning  of  that  day  when 
the  case  was  set  for  trial.  I  have  been  trying  to  study  out  in  my  mind 
as  to  the  different  occurrences  on  those  separate  days.  I  know  that  the 
next  day  I  went  over  to  our  place,  a  distance  of  twenty-five  miles.  How 
long  I  stayed  there,  I  don't  know  ;  but  I  think  I  was  back  on  the  morning 
of  the  fifth.     I  think  that  Judge  Hardy  tried  a  case  of  my  own  upon  that 

day.     The  case  was  one  of vs.  McCauley  and  others.     I  tried  one 

or  two  cases — one,  I  am  certain — in  which  I  was  a  party  plaintiff,  and  I 
think  I  tried  it  before  this  case  came  on  ;  because,  I  recollect  particularly, 
that  I  left  on  the  afternoon  after  the  Terry  trial,  and  came  oaek  to  this 
city.  I  don't  think  it  was  possible  that  I  should  have  time  to  try  that 
case,  after  the  Terry  trial  was  closed,  and  before  the  hour  at  which  we 
left  San  Eafael. 

Q. — On  Monday,  the  second  day  of  July,  the  morning  when  this  case 
was  set  for  trial,  was  it  not  well  understood,  and  was  it  not  announced 
distinctly  from  the  bench,  that  the  Court  would  be  opened  at  nine  o'clock," 
on  the  morning  of  the  sixth,  in  consequence  of  the  necessity  which  ex- 
isted for  Judge  Hardy  to  go  to  Mendocino  County,  to  hold  Court  there? 

A. — I  cannot  say  that.  I  knew  that  the  Court  was  going  to  sit  at  nine 
o'clock,  and  I  hurried  back,  with  Judge  Heydenfeldt,  in  order  to  be  ready 
to  attend  to  my  own  business  at  that  hour. 

Q. — Do  you  remember  how  you  got  that  information,  as  to  what  time 
the  Court  would  sit  ? 

A. — I  do  not  know  whether  it  was  from  Judge  Hardy,  speaking  from 
the  bench,  or  from  examining  the  record,  that  I  found  out  this  fact.  I 
do  not  doubt,  however,  that  it  was  from  hearing  the  announcement  from 
the  bench.  I  do  not  come  away  from  a  Court  without  knowing  when  I 
ought  to  get  back — that  is  certain. 

Mr.  CampheU. — Are  you  not  mistaken  as  to  there  being  any  Counsel 
for  the  prosecution  present  on  either  occasion  ? 

A. — I  am  not  mistaken  with  respect  to  the  last  occasion — because  they 
did  not  get  up  there. 

Q. — Wore  Acre  any  Counsel  for  the  prosecution,  there,  on  the  fii*st  oc- 
casion ? 

A. — I  could  not  say  whether  you  or  Judge  Brown  was  there.  But  my 
strong  impression  is  that  somebody  was  there,  professing  to  act  for  the 
prosecution. 

Q. — Do  you  remember  whether  cither  Judge  Brown  or  myself  was 
there,  at  the  time  when  the  case  was  set  for  trial  ? 

A. — I  could  not  remember  distinctly  whether  you  or  Judge  Brown  was 
in  the  Court  or  not.    District  Attorney  Haralson  was  thqre. 

Q. — Do  you  not  know  that  the  District  Attorney  absolutely  refused  to 
have  any  assistance  of  Counsel  in  that  prosecution  ?  And  do  you  not 
remember  that  there  was  a  good  deal  of  public  excitement  as  to  that 
fact  ?  Do  you  not  recollect  the  correspondence  published  in  the  news- 
papers in  regard  to  that  refusal  ? 

A. — As  I  have  said  before,  my  recollection  is,  that  some  one  was  there, 
on  the  part  of  the  prosecution,  at  that  time.     I  know  that  this  matter,  of 
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which  you  speak,  was  a  good  deal  talked  about.  I  know  that  District 
Attorney  Haralson  came  and  talked  to  me  about  it. 

Q. — Did  he  state  that  he  had  refused  to  have  any  Associate  Counsel  in 
the  case  ? 

A. — Yes,  Sir. 

Mr.  Williams. — ^I  was  inquiring  about  the  second  of  July,  when  this 
case  was  set  for  trial-^before  there  was  any  refusal  to  receive  Associate 
Counsel.  Now,  then,  the  recollection  of  the  witnosa  is  not  taxed  as  to 
whether  Mr.  Campbell  or  Mr.  Brown  was  or  was  not  rejected  as  Asso- 
ciate Counsel — that  is  not  the  question.  The  question  is,  whether  Mr. 
Campbell  or  Mr.  Brown  were  there  present  on  this  day — the  second  of 
July,  eighteen  hundred  and  sixtv  ? 

A. — 1  do  not  remember  whether  these  gentlemen  were  there  or  not. 
Somebody  was  there,  appearing  for  the  prosecution,  as  I  recollect. 
Whether  these  persons  whom  you  named  were  there,  or  not,  at  that 
time,  I  cannot  say. 

Senator  De  Long. — ^Was  there  any  clock  or  time-piece  in  the  Court 
room,  ordinarily,  used  there  to  designate  the  time  of  meeting  of  the 
Court  ? 

A. — ^Xo,  Sir ;  I  never  knew  of  there  being  any  in  the  Court  room.  I 
never  observed  any  time-piece  there. 

Senator  De  Long. — ^TVere  you  there  at  the  time  the  Court  opened  on 
that  day  ? 

A. — Yes,  Sir. 

Senator  De  Long. — Did  you  have  a  watch  with  you  ? 

A. — Yes,  Sir. 

Senator  De  Long. — ^Did  you  look  at  your  watch  then,  to  see  at  what 
time  the  Court  opened  ? 

A. — I  do  not  think  that  I  did.  I  went  in  upon  the  Crier  announcing 
the  Court  in  session.  I  presume  that  the  Crier  made  the  announcement 
under  the  direction  of  the  Court. 

Senator  De  Long. — ^What  time  was  it  when  the  jury  were  empanelled, 
and  everything  ready  to  proceed  to  trial,  except  the  lack  of  witnesses 
on  the  part  of  the  prosecution  ? 

A. — By  my  watch,  it  was  seventeen  minutes,  or  fifteen  minutes,  before 
ten.  My  time  varied  a  little  from  the  time  of  the  clock  in  Gordon's 
saloon,  and  it  varied  a  little  from  the  time  in  this  city.  I  know,  because 
I  compared  it  with  both. 

Senator  De  Long. — ^You  say  that  there  was  no  time-piece  in  the  Court 
room? 

A. — No,  Sir ;  I  am  positive  there  was  not. 

Senator  De  Long. — I  wish  to  inquire  if  Judge  Hardv  stated  how  many 
minutes  it  lacked  of  ten  o'clock  by  his  watch,  when  he  told  the  Counsel 
that  he  would  wait  until  ten  o'clock  before  proceeding  wit*h  the  case  ? 

A. — I  think  that  Judge  Hardy  stated  that  it  lacked  five  minutes  of  ten 
o'clock,  by  his  watch. 

Senator  Crane. — ^Did  he  then  wait  ^VQ  minutes  ? 

A. — Yes,  Sir. 

Senator  De  Long. — The  question  I  now  wish  to  ask  you  is  this:  Did 
yoa  at  that  time  make  an. examination  for  the  purpose  of  finding  out 
whether  your  watch  agreed  with  other  watches  oesides  that  of  Judge 
Hardy? 

A. — I  have  stated  that  I  went  over  to  Gordon's  saloon,  and  looked  at 
the  clock  there,  and  compared  my  watch  with  his  clock.    My  watch  was 
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a  little  slower  than  his.    It  wanted  fourteen  or  fifteen  minutes  of  ten  by    - 
his  time,  and  sixteen  or  seventeen  minutes  of  ten  by  my  watch. 

Senator  De  Long. — Do  you  say  that  his  was  slower  than  yours  ? 

A. — ^No,  Sir.     His  clock  was  faster  than  my  watch. 

Mr.  CampheU. — You  have  been  asked  as  to  whether  it  was  usual  for 
Counsel  to  exclusively  conduct  the  examination  of  jurors.     Is  it  not  the    j- 
invariable  riile  in  all  cases  properly  conducted — especially  in   criminal 
cases  that  have  excited  a  good  deal  of  public  interest — ^for  the  Counsel    y 
for  the  prosecution  to  strictly  examine  witnesses  in  regard  to  their  bias    j 
or  prejudice  respecting  the  case  which  is  to  come  before  them  ?  ! 

A. — I  have  never  before  known  a  case  where  this  was  not  done.    At    ; 
that  time  I  had  been  in  practice  twenty  years,  and  never  before,  or  since 
that  time,  did  I  know  of  an  instance  wher^  this  examination  was  neg- 
lected. 

Q. — In  a  case  where  the  Counsel  for  the  prosecution  neglect  to  inter- 
rogate the  jurymen  on  these  points,  and  tne  /Counsel  for  the  defence 
exnibit  the  same  neglect,  would  it  not  be  proper  for  the  Court  to  inter- 
fere then,  and  propound  those  inquiries  ? 

A. — Well,  a  case  of  that  kind  I  never  saw  before,  or  since. 

Q. — ^As  a  professional  man,  what  do  you  say  it  would  be  the  duty  of 
the  Judge  to  do  under  such  circumstances  ? 

A. — ^w  ell,  Sir,  the  lawyers  themselves  are  divided  upon  that  question. 
I  think  that  it  is  the  duty  of  the  Court  to  try  the  case  according  as  it  is 
presented  and  conducted  by  Counsel.  I  think,  unless  the  Judge  is  satifl- 
ned  from  appearances  that  there  is  collusion,  or  that  the  District  Attor- 
ney is  absolutely  incompetent  to  discharge  the  duties  of  his  office — as 
most  undoubtedly  was  the  case  in  this  instance — ^the  Court  has  no  right 
to  interfere  in  the  premises.     I  don't  know  that  he  should  in  any  case. 

Q. — You  speak  of  the  incompetency  of  the  District  Attorney.     What  . 
knowledge^have  you  in  that  respect  ? 

A. — Well,  I  never  regarded  him  as  competent  at  any  time  to  try  any 
case.  As  for  this  particular  instance,  he  had  been  sodden  with  drink  for 
a  week.  I  don't  know  as  he  was  drunk  on  that  morning,  but  he  looked 
to  me  as  if  he  had  been  drunk  for  the  whole  week  previous.  The  habits 
of  this  gentleman  are  notorious  in  his  neighborhood,  and  I  do  not  speak 
of  them  from  any  unkindness  of  feeling.  He  is  a  personal  friend  of  mine, 
but  these  are  the  facts  in  this  case,  which  ought  to  be  known. 

Mr.  CampheU. — From  the  circumstances  of  the  case,  the  proceedings  in 
which  you  have  been  describing,  what  was  the  duty  of  Judge  Hardy  in 
reference  to  the  proceedings  in  that  trial  ? 

Mr.  Williams. — Mr.  Shafter  will  have  an  opportunity  to  vote  on  that 
question  by  and  by. 

Mr.  Campbell. — I  withdraw  the  question. 


TESTIMONY   OF  DANIEL   T.   TAYLOR. 

Mr.  CampheU. — Mr.  Taylor,  you  are  County  Clerk  of  Marin  County  ? 

A. — Yes,  Sir. 

Q. — Were  you  County  Clerk  in  tha  year  eighteen  hundred  and 
sixty  ? 

A. — Yes,  Sir. 

Q. — Have  you  in  your  possession  here  the  records  and  papers  on  file  in 
relation  to  an  indictment  that  was  transferred  from  the  Fourth  Judicial 
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District  to  the  County  of  Marin,  in  the  case  of  The  People  vs.  David  S. 
Tenyf 

A. — Yes,  Sir. 

Q. — ^Will  you  produce  those  papers  now,  if  you  please  ? 

[Witness  produces  papers.] 

Q. — ^Are  these  the  papers  referred  to  ? 

A. — Yes,  Sir. 

Mr.  Campbell. — Some  of  these  papers,  if  it  please  the  Court,  we  do  not 
wish  to  offer  immediately  in  evidence.  But  we  offer  the  papers,  gene- 
rally, in  evidence,  expecting  to  use  those  we  deem  of  importance  or  per- 
tinent to  this  case.  They  are  all  to  be  considered  in  evidence,  as  read. 
Let  me  see  the  indictment.  As  thene  has  been  some  question  among 
Counsel  as  to  the  time  when  the  case  was  set,  I  will  read  the  order 
setting  the  case  for  trial : 


1 


The  People  of  the  State  of  California, 

'  V8. 

David  S.  Terry. 
Indictment  for  Fighting  a  Duel,  by  previous  Appointment  and  Agree- 
ment, and  Ivilling  his  Antagonist,  July  2d,  1860. 
This  action  having  been  heretofore  transferred  from  the  District  Court 
of  the  4th  Judicial  District,  in  and  for  the  City  and  County  of  San  Pran- 
cwco,  to  this  Court,  for  trial,  now  at  this  day  appeared  J.  H.  Haralson, 
Esq.,  District  Attorney  of  the  County  of  Marin,  on  the  part  of  the  Peo- 
ple, and  David  S.  Terry  in  person,  and  by  Counsel,  and,  by  consent,  it  is 
ordered  that  the  case  be  set  for  trial  on  Friday,  the  sixth  day  of  July, 
1860. 

There  was  no  hour  mentioned. 

Mr.  Williams. — The  Court  will  take  notice  that  this  paper,  which  has 
been  engrafted  in  the  judgment  roll  in  the  case,  does  not  purport  to  be 
signed  by  the  Judge.  The  record  from  which  this  is  originally  taken  is 
the  current  minutes  of  the  Court.     However,  that  can  yet  be  proved. 

J/r.  Campbell. — ^Well,  turn  to  the  minutes  of  July  second. 

Mr.  Williams. — And  read  the  minutes  as  they  there  stand. 

Witness. — [Beading  from  the  Court  minutes  of  July  second,  eighteen 
hundred  and  sixty :] 

District  Court,  7th  Judicial  District,  ) 

County  of  Marin.  j 

Now,  on  this  2d  day  of  July,  A.  D.  1860,  at  the  opening  of  said  Court, 
a  jury  becoming  and  being  necessary  in  said  Court  for  and  during  this 
term  thereof,  and  no  jury  navin^  been  ordered  or  drawn  for  this  term  of 
said  Court,  it  is  hereby  ordered  oy  the  Court,  that  the  Sheriff  summon, 
from  the  citizens  of  the  county,  and  not  from  the  bystanders,  twenty-five 
persons,  to  form  a  trial  jury  for  said  Court,  to  appear  at  the  Court  room, 
m  San  Rafael,  on  Thursday,  July  5th,  1860,  at  9  o'clock,  a.  m. 

And  it  is  further  ordered,  that  the  Sheriff  summon,  from  the  citizens 
of  this  county,  and  not  from  the  bystanders,  sixty  persons,  to  form  a  trial 
jmy  for  said  Court,  to  appear  at  the  Court  room,  in  San  Eafael,  on  Fri- 
day, July  6th,  1860,  at  9  o'clock,  a.  m. 

Mr.  Campbdl. — ^What  was  the  usual  hour  of  the  meeting  of  the  Court  f 
A. — ^Nine  o'clock. 

Mr,  Campbell. — ^Where  are  the  subpcBuas  in  the  case  for  the  prosecu- 
tion? 
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Mr.  Wiliiams, — ^You  have  got  the  venire. 

Senator  Crane, — When  are  the  subpoenas  made  returnable  ? 

Mr,  Campbell. — They  are  made  returnable  at  ten  o'clock.  Some  of  the 
witnesses  lived  in  the  county,  and  some  of  them  lived  at  a  distance,  out 
of  the  county,  which  made  this  order  proper.  [To  witness.]  You  were 
present  during  the  trial  of  Judge  Terry  ? 

A. — Yes,  Sir. 

Q. — Do  you  recollect  at  what  time  the  jury  were  empanelled  ? 

A. — I  do  not,  Sir. 

Q. — ^How  long  after  the  jury  was  empanelled,  before  the  verdict  was 
rendered  ?     If  you  recollect,  state  what  was  done  on  that  occasion  ? 

A. — I  ihink  that  it  was  between  five  and  ten  minutes  after  ten  o'clock 
when  the  verdict  was  rendered.  I  think  that  Mr.  Haralson,  District 
Attorney  of  Marin  County,  got  up  and  said  to  the  Judge  that  he  had 
issued  subpoenas  for  witnesses,  and  that  the  subpoenas  had  not  been  re- 
turned, and  that  therefore  he  could  not  ask  for  any  attachment.  He 
said  that  he  had  issued  subpoenas  for  witnesses,  but  the  subpcenas  had 
not  been  returned,  and  the  witnesses  were  not  present.  Therefore  he 
could  not  ask  for  an  attachment. 

Q. — When  were  the  subpoenas  returnable  ? 

A. — They  were  returnable  on  July  sixth. 

Senator  Crane. — When  are  those  subpoenas  dated  ? 

A. — The  second  of  July. 

Mr.  Campbell. — I  will  read  the  subpoena,  by  request  of  Senator  Perkins 
and  Senator  De  Long. 

[Mr.  Campbell  read :] 

State  op  California,  Marin  County,  ) 

District  Court,  7th  Judicial  District.  | 
The  People  of  the  State  of  California  to  Doctor  Sawyer,  Leonidas  Has- 
kell, P.  A.  Holman,  C.  A.  McNulty,  Calhoun  Benham,  Joseph  C.  McKih- 
ben,  D.  D.  Colton,  Thos.  Hayes,  Henry  Pritz,  J.  W.  Lees,  Legarde,  M. 
J.  Burke : 

You  are  commanded  to  appear  the  District  Court  of  the  7tb  Ju- 
dicial District,  in  and  for  the  County  of  Marin,  at  the  Court  House  in 
said  county,  at  San  Eafael,  on  the  6th  day  of  July,  A.  D.  I860,  at  10 
o'clock,  of  the  forenoon  of  that  day,  then  and  there  to  testify  on  behalf 
of  the  People  of  the  State  of  California,  in  a  criminal  action  there  pend- 
ing, between  the  People  of  the  State  of  California  and  David  S.  Terry, 
defendant,  on  the  part  of  the  People. 

Given  under  my  hand  this  2d  day  of  July,  A.  D.  1860. 

J."  H.  HARALSON, 
District  Attorney  Marin  County. 

State  op  California,        *    ) 

Marin  County.  J 


The  People  op  the  State  op  California, 

a/jainst 
David  S.  Terry. 
The  proper  affidavit  having  been  made  by  the  District  Attorney  of  the 
County  of  Marin,  let  the  witnesses  within  named  attend  at  tbe  time  and 
place  mentioned  in  the  within  subpa3na,  according  to  the  requirements 
thereof. 

E.  B.  FEINK, 
County  Judge  of  Marin  County. 
July  2,  1860. 
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The  return  is  as  follows  : 

Sheriff's  Office,  ) 

City  and  County  of  San  Francisco,  j 

I  hereby  certify  that  I  received  the  annexed  subpcena  on  the  5th  day 
of  July,  A.  D.  1860,  and  on  the  same  day  duly  served  the  same  on  F.  A. 
Holman,  J.  M.  McNulty,  (or  C.  A.  McNulty,)  D.  D.  Colton,  Thomas 
Hayes,  Henry  Fritz,  J.  W.  Lees,  B.  Lagarde,  (or  Legarde,)  and  M.  J. 
Burke — ^witnesses  therein  named — by  showing  and  explaining  to  every 
one  of  said  witnesses,  personally,  in  the  City  and  County  of  San  Fran- 
cisco, the  said  annexed  original.  And  further,  that  after  due  diligent 
search  and  inquiry,  I  have  been  unable  to  find  Doctor  Sawyer,  Leonidas 
Haskell,  Calhoun  Benham,  and  Joseph  C.  McKibben,  other  witnesses 
therein  named,  within  my  city  and  county,  and  that  I  am  told  and  be- 
lieve that  the  said  Benham  and  the  said  McKibben  are  at  present  not  in 
the  State  of  California. 

CHAHLES  DOANE,  Sheriff. 

By  John  Hill,  Deputy. 

San  Francisco,  July  6,  1860. 

Mr.  Campbell. — Do  you  recollect  the  time  when  those  witnesses  for  the 
prosecution  arrived  there  ? 

A. — I  think  that  they  arrived  between  eleven  and  twelve  o'clock. 
They  brought  over  with  them  the  subpoena  and  the  return. 

Q. — The  return  came  over  with  the  witnesses  ? 

A. — ^Yes,  Sir. 

Q. — On  what  day  ? 

A. — July  sixth. 

Q. — Was  there  any  motion  made  for  a  continuance  of  the  case,  on  the 
ground  of  the  absence  of  witnesses  on  the  part  of  the  State  ? 

A. — ^No,  Sir,  there  was  not. 

Q. — Was  the  indictment  read,  and  was  the  pleading  made  after  the 
jury  was  empanelled  ? 

A. — ^No,  Sir.     He  pleaded  in  San  Francisco. 

Q. — Who  pleaded  in  San  Francisco  ? 

A. — ^Judge  Terry. 

Q. — Was  the  indictment  road  to  the  jury  ? 

A. — I  cannot  recollect. 

Q. — ^Was  there  any  other  business  transacted  in  that  Court,  after  that 
trial,  on  that  day  ? 

A. — No,  Sir,  I  believe  not. 

Q. — That  was  the  last  business  done  ? 

A. — ^Yes,  Sir. 

Q. — Did  you  see  Judge  Hardy  and  Judge  Terry  together  at  any  time 
during  tliat  day  ? 

A. — Well,  Sir,  that  is  a  small  town.  They  might  have  been  together. 
Almost  every  person  runs  against  his  neighbor  there  some  time  in  the 
day. 

Q. — ^Did  you  see  them  together  ? 

A. — Not  to  the  best  of  my  recollection.  I  saw  them  together  during 
that  term,  but  not  during  that  day.    Not  that  I  rocollecft  of.  - 

The  Attaniey-  General.— Did  Judge  Terry  and  Judge  Hardy  both  leave 
town  on  that  day  ? 

A. — I  cannot  say  whether  they  did,  or  did  not. 

Q. — Do  you  know  whether  Judge  Hardy  left  on  that  day  ? 
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A. — No,  Sir,  I  do  not  know.  I  ara  inclined  to  think,  however,  that 
they  both  did  leave  on  that  day.  I  am  not  positive.  I  would  not  like 
to  swear  to  it. 

Q. — Was  there  any  objection  made  to  the  case  going  to  the  jury,  on 
the  part  of  the  prosecution  ? 

A. — No,  Sir;  none  whatever.  Mr.  Haralson  stated  that  he  had  issued 
subpoenas  for  witnesses,  and  that  they  had  not  been  returned,  and  that, 
therefore,  he  had  no  ground  to  ask  for  an  attachment. 

Q. — How  long  were  the  jury  out  ? 

A. — They  did  not  leave  the  box. 

Q. — Will  you  read  the  record  of  the  verdict  which  they  rendered  ? 

[Witness  read  :]  i 

In  the  District  Court  of  the  Seventh  Judicial  District,  Marin  County, 
July  term,  1860.    July  6th,  1860 : 

The  People  of  the  State  of  California,  ")     Indictment  for  fighting  a 

vs.  y  duel  by  previous  appointment 

David  S.  Terry.  J  and  agreement,  etc. 

This  cause  being  regularly  called  for  trial,  J.  H.  Haralson,  Esq.,  Dis- 
trict Attorney  of  the  County  of  Marin,  appearing  on  behalf  of  the  Peo- 
ple of  the  State  of  California,  and  David  S.  Terry,  the  defendant,  ap- 
pearing in  person  and  by  Counsel,  the  following  named  persons  were 
duly  sworn  and  empanelled  as  a  trial  jury :  Jacob  Short,  Matthias  Blow- 
ers, Gilbert  Leonard,  Parker  W.  Coard,  James  B.  Stafford,  Beiyamin 
Miller,  G.  King,  Jonathan  BickerstaflF,  James  Olcott,  Solomon  Helser, 
Charles  Sauff,  Hiram  J.  Nott. 

And  the  case  was  submitted  to  said  jury,  who  returned  the  following 
verdict,  to  wit : 

*'  We,  the  jury,  find  the  defendant  not  guilty. 

"  GILBERT  LEONAED,  Foreman." 

And  thereupon,  by  direction  of  the  Court,  the  verdict  was  recorded. 

Senator  Crane, — Was  any  suggestion  made  by  any  one,  in  your  hear- 
ing, that  upon  a  little  delay  the  witnesses  for  the  prosecution  would  pro- 
bably arrive  ? 

A. — I  think  that  Mr.  Haralson,  as  Mr.  Shafter  stated,  said  that  the 
witnesses  were  in  the  "  creek ;"  or  that  he  heard  that  they  were.  I 
think  that  he  stated  that  they  were  in  the  creek,  in  a  small  boat, 

Mr.  Williams. — Was  that  before  or  after  the  empanelling  of  the  jury? 

A. — It  was  after.  Mr.  Hai'alson  said,  upon  his  own  authority,  or 
else  he  stated  what  he  had  hoard,  that  the  witnesses  for  the  prosecution 
were  in  a  small  boat  in  the  "  creek."  Judge  Hardy  looked  at  his  watch 
and  said  that  it  was  not  yet  ten  o'clock.  It  lacked  so  many  minutes.  I 
don't  know  how  manv.     He  said  :  **  I  will  wait  until  ten  o'clock." 

Senator  Crane. — Did  they  wait  ? 

A. — ^Yes,  Sir;  I  think  they  did.  I  did  not  myself  know  precisely 
what  time  it  was.  I  heard  afterwards  that  it  was  after  ten  when  the 
case  was  given  to  the  jury ;  and  some  said  that  it  was  not  ten. 

Senator  Crane. — Did  not  the  District  Attorney,  Mr.  Haralson,  make 
any  distinct  application  for  delay  until  after  the  witnesses  should  ar- 
rive? 

A. — ^No,  Sir. 
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Mr,  CampheU. — In  regard  to  the  list  of  jurors — ^how  were  they  made 
out  ? 

A. — ^I  called  them  off  from  the  original  venire.    I  read  the  first  twelve 
names. 

Q. — ^No  names  were  drawn  from  the  box  ? 

A. — No,  Sir.     That  was  waived  by  both  parties. 

Q. — Who  made  that  original  list  ? 

A. — The  Sheriff,  I  suppose.     I  know  it  was  in  his  handwriting. 

Q.— Who  is  the  Sheriff  of  Marin  County? 

A.— Mr.  V.  D.  Doub. 

[Several  papers  were  handed  to  the  Presiding  Officer,  to  be  marked  as 
placed  in  evidence.] 

Q. — Is  the  list  in  the  Sheriff's  handwriting  ? 

A. — No,  Sir;  it  is  in  my  handwriting.  The  return  is  in  the  Sheriff's 
handwriting. 

The  Presiding  Officer. — What  are  these  pencil  marks  ?  [Pointing  on 
the  venire.] 

A. — These  [pointing]  were  selected  as  jurors.  [Showing  a  mark  on 
the  venire,  which  served  to  designate  the  chosen  jurymen.] 

The  Presiding  Officer  [the  witness,  Mr.  Taylor,  being  ill,]  read  the  list 
of  chosen  jurymen. 

The  jurymen  were  as  follows :  Gilbert  Leonard,  [Foreman,]  Jacob 
Short,  Matthias  Blowers,  Parker  W.  Coard,  James  B.  Stafford,  Benjamin 
Miller,  G.  K^ing,  Jonathan  Bickerstaff,  James  Olcott,  Solomon  Helser, 
Charles  Sauff,  Hiram  J.  Nott. 

Ah:  Perkins. — I  understand  the  witness  to  state  that  the  first  twelve 
men  on  the  venire  were  called  and  sworn  in  as  jurors? 

A. — ^No,  Sir. 

The  Attorney- General. — The  first  twelve  men  on  the  venire  were  first 
called  up  by  agreement  ? 

A. — Yes,  Sir. 

The  Attorney-  General, — How  came  they  to  waive  the  box  ? 

A. — ^Well,  Sir,  they  agreed  to  take  the  first  twelve  names.  The  first 
twelve  names  were  called,  and  those  who  answered  went  into  the  jury 
box  to  be  examined. 

Judge  Hardy. — The  first  twelve  names  on  the  venire  did  not  compose 
the  jury,  did  they  ? 

A. — ^No,  Sir. 

CROSS  EXAMINATION. 

AV.  WtUiams. — ^You  were  inquired  of,  whether  you  saw  Judge  Terry 
and  the  Kespondent  here,  together  during  the  term.  Your  first  answer 
was,  that  almost  everybody  there  was  together,  more  or  less.  You  had 
seen  them  together  during  term  time,  but  not  on  that  day.  Now,  did 
you  ever  see  them  during  that  terni  time  together  alone  ? 

A. — ^No,  Sir. 

Q. — When  the  jury  had  been  empanelled  and  the  defendant's  Counsel 
was  pressing  on  the  trial,  was  urging  progress  in  the  cause,  did  Mr.  Har- 
alson, the  District  Attorney,  on  being  called  on  by  the  Judge  and  asked 
whether  he  would  take  out  an  attachment,  say  that  he  had  exhausted  all 
the  power  he  possessed ;  that  it  had  not  been  sufficient ;  that  his  sub- 
poenas had  not  been  returned;  and  that  therefore  he  could  not  ask  for  an 
attachment  ? 

A. — ^I  think  bo. 
19 
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Q. — ^Arc  you  certain  that  he  stated  that  he  had  exhausted  aH'his 
power,  and  therefore  could  not  ask  the  Judge  for  an  attachment? 

A. — I  think  he  said  that  the  subpoenas  had  not  been  returned,  and 
that  therefore  he  could  not  ask  for  an  attachment. 

Q. — I  believe  you  hAve  already  stated  that  the  subpoena  came  over 
with  the  witnesses? 

A. — Yes,  Sir. 

Q. — ^This  case  had  been  presented  in  San  Francisco  County,  had  it 
not? 

A. — ^Yes,  Sir. 

Q. — When  the  case  was  called  there  to  be  set  for  trial,  was  not  th« 
District  Attorney  of  San  Francisco,  together  with  Mr.  Campbell,  there 
present  in  Court  ?     I  mean,  the  first  day  ? 

A. — ^I  don't  recollect  whether  Mr.  Brown  was  there  or  not,  as  an  At- 
torney in  the  case. 

Q. — He  was  there  present,  was  he  not  ? 

A. — Yes,  Sir. 

Mr,  Campbell. — [After  consulting  with  General  Williams.]  I  am  re- 
quested to  state,  by  gentlemen  on  the  other  side,  that,  as  far  as  these 
subpoenas  are  concerned,  the^rs^  subpoenas  were  filled  out  by  me. .  I  was 
then  a  partner  of  Mr.  Brown,  who  was  then  District  Attorney  of  San 
Francisco  County.  They  were  brought  over  by  me,  and  handed  to  the 
Sheriff  for  service.  As  far  as  the  second  subpoenas  were  concerned, 
when  I  went  over  there,  on  the  second  of  July,  for  the  purpose  of  attend- 
ing to  the  case,  Mr.  Haralson,  the  District  Attorney,  utterly  refused  to 
have  any  associate  in  the  case.  I  then  furnished  him  with  the  names  of 
witnesses,  and  filled  these  names  into  the  subpoena,  which  he  then  issued. 
These  names  were  in  the  subpoena  which  was  brought  over  by  the  wit- 
nesses who  came  over  in  the  boat.     The  names  are  in  my  handwriting 

Mr,  Williams. — [To  Mr.  Campbell.]  I  will  ask  you  to  state  if  you  ever 
communicated  to  Judge  Hardy  the  fact  that  you  were  rejected  by  the 
District  Attorney,  as  Counsel  in  that  case  ? 

Mr.  Campbell. — I  do  not  think  that  I  ever  did.  After  filling  in  the  sub- 
poenas, I  immediately  came  over  to  San  Francisco.  Then,  in  order  to 
set  ourselves  right  before  the  community,  Mr.  Brown  and  myself  jointly 
addressed  a  letter  to  District  Attorney  Haralson,  on  this  subject,  in 
which  we  again  stated  that  our  services  were  at  his  disposal  in  that  case. 
We  had  had  charge  of  the  proceedings  here  in  San  Francisco,  and  were 
willing  to  aid  in  the  prosecution  there.  We  received  a  reply  from  Mr. 
Haralson,  declining  our  services.  These  communications  were  published 
in  the  daily  papers. 

Mr.  Williams. — Were  you  and  Judge  Hardy  together  during  the  latter 
part  of  the  day,  after  the  Court  adjourned  ? 

Mr.  Campbell. — I  saw  him  in  the  latter  part  of  the  day.  I  talked  with 
him  a  very  few  minutes. 

Senator  Crane. — Do  you  know  whether  Judge  Hardy  knew  that  you 
had  been  refused  as  Counsel  ? 

J/r.  Campbell. — I  do  not  know  that  he  did.  I  am  not  aware  of  having 
said  anything  to  Judge  Hardy  about  it  myself.  I  think  I  did  not.  My 
impression  is  that  I  did  not.  In  fact,  I  am  pretty  certain  that  I  did  not. 
I  saw  Judge  Hardy  over  there  that  day,  I  kn6w ;  but  I  did  not  say  any 
thing  to  him  in  regard  to  that  matter. 

Mr.  Edgerton. — I  am  requested  by  a  member  of  the  Court  to  ask 
whether  the  District  Attorney  interposed  any  challenge  whatever  in  that 
case  to  any  juryman  ? 
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A. — ^I  think  not,  Sir. 

Q. — ^I  am  farther  asked  to  inquire  of  jou  whether  there  was  more  than 
one  suhpcena  made  on  behalf  of  the  State  ? 

A. — ^There  were  two.  They  are  both  here.  One  is  dated  in  June,  r^ 
tumable  on  the  second  of  July.  I  believe  the  witnesses  were  all  there 
then. 

Q. — Did  more  than  one  subpcena  for  witnesses  issue  for  the  sixth  of 
July? 

A. — I  did  not  issue  that  subpoena  myself  I  mean  the  subpoena  for  the 
prosecution.  The  District  Attorney  issued  that.  I  know  of  only  one 
subpcsna. 

Senator  Crane, — You  mean  on  the  part  of  both  sides  ? 

A. — 1^0,  Sir.  On  the  part  of  the  State,  only.  I  issued  the  subpoenas 
on  the  part  of  the  defendant  myself. 

Mr.  Etljerton, — A  member  of  the  Court  again  desires  to  know  whether 
the  witnesses  for  the  prosecution  were  there  on  the  second. 

A. — Some  of  them  were  there  on  the  second. 

Senator  Crane, — And  was  it  on  the  second  of  July  that  the  trial  waa 
fixed  for  the  sixth  of  July  ? 

A. — ^Yes,  Sir. 

Senator  Perkins. — ^What  was  the  form  adopted  in  summoning  the  jury  T 

A. — Well,  there  was  no  order  for  a  drawn  jury.  The  Sheriff  went  and 
summoned  a  jury  right  around  the  town.  We  did  not  know  then  that 
any  criminal  case  was  coming  on  that  term.  This  was  before  the  change 
of  venue  took  place.  Judge  McKinstrj^  had  left  for  Europe,  and  had  not 
left  an  order  for  a  drawn  jury. 

Mr.  Edgerton. — Is  not  that  the  business  of  the  County  Judge  ? 

A. — No,  Sir ;  I  think  not.  The  District  Judge  has  been  in  the  habit 
of  doing  it  in  our  county. 

The  Atlornej/' General — That  occurred  before  the  change  of  venue,  did 
it  not  ? 

A. — O,  yes,  Sir ;  that  is  what  I  have  said. 

Mr.  Edgerton. — Do  the  records  show  the  hour  of  the  day  when  this  case 
was  set  for  trial  ? 

A. — ^No.  Sir.  The  hour  for  the  trial  is  not  set;  the  day  is  only  men- 
tioned.    The  hour  when  the  jury  were  summoned  to  appear  is  stated. 

Q. — Do  not  the  records  show  the  hour  for  which  the  trial  was  set  ? 

A. — No,  Sir.     The  record  does  not  set  any  hour  for  the  trial. 

Mr.  Williams. — Is  it  usual  to  name  the  hour,  when  a  case  is  set  for  a 
certain  day  ? 

A. — ^I  have  done  it — yes,  Sir. 

Q. — Is  that  the  practice,  generally  ? 

A. — ^Yes,  Sir ;  before  Judge  McKinstry  it  is. 

Q. — For  a  particular  hour  ? 

A. — No,  Sir ;  I  did  not  mean  that.  For  a  particular  day,  but  not  for 
a  particular  hour. 

Q. — For  particular  days,  it  is  ? 

A. — ^Yes,  Sir ;  it  is. 

Q. — When  you  state  that  a  case  is  set  for  a  particular  hour,  you  mean 
a  particular  day  ? 

A. — ^The  day  is  named,  but  not  the  hour.  When  a  case  is  set  for  a 
particular  day,  it  generally  comes  on  at  the  opening  of  the  Court. 

Q. — ^And  the  next  case  on  the  docket  comes  after  it  ? 

A. — Yes,  Sir. 

Q. — Without  there  being  any  particular  hour  mentioned  ? 
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A. — Yes,  Sir. 

Senator  Crane. — Was  there  more  than  one  case  set  for  this  day  ? 
A. — No,  Sir;  there  was  no  other  case.       * 

The  witness  testified  that  the  "Judgment  EoU"  was  an  exact  copy  of 
the  regular  record  of  the  Court  during  the  time  specified. 

REQUEST   FOR  AN   ATTACHMENT. 

Mr.  CampheU. — There  is  another  witness  summoned  here,  who  is  an 
officer  in  the  other  House.  It  is  Mr.  J.  H.  Finnigan,  Clerk  of  the  Ser- 
geant*at-Arms  of  the  Assembly.  He  is  not  here  to  respond  to  the  sum- 
mons. He  has  been  about  here  to-day.  We  have  not  been  able  to  find 
him  within  the  last  hour  or  two.  I  hold  in  my  hand  the  subpoena  for 
this  witness,  with  a  return  upon  the  back  of  it,  made  by  Mr.  Fatten,  who 
is  authorized  by  the  President  to  serve  these  processes. 

Mr.  Campbell  read  the  return  made  by  Mr.  Patten,  and  then  asked  for 
an  attachment  against  Mr.  Finnigan. 

ADMISSION. 

Mr.  WiHiams. — The  date  of  Judge  Hardy's  appointment,  and  the  time 
of  his  taking  his  seat  under  his  commission,  is  admitted  by  us  as  it  ap- 
'  pears  upon  the  records  of  his  Court. 

END   OF   TESTIMONY   IN   CHIEF   FOR  THE   PROSECUTION. 

Mr.  Campbell. — With  the  exception  of  Mr.  Finnigan,  I  believe  we  have 

*  no  other  witnesses  to  offer. 

The  Attorney' General. — [To  Mr.  Williams.]     You  will  allow  us  to  call 
another  witness,  will  you  not? 
Mr.  Williams. — O  yes,  of  course. 
The  Attorney- General. — Then  the  State  rests  her  case  with  the  under- 

*  standing  that  we  are  to  have  the  privilege  of  calling  Mr.  Finnigan,  and 
one  other  witness  on  the  same  point,  under  specification  number  six  of 
Article  fifteen. 

Mr.  Williams. — ^Who  is  the  "  other  witness  ?  " 

Mr.  Campbell. — Leroy  Fisher  is  hie  name. 

Mr.  Williams. — It  is  understood  that  you  can  examine  Mr.  Fisher,  if  he 
is  introduced  to-morrow.  You  can  examine  Mr.  Finnigan  at  any  stage 
of  the  case. 

The  Attorney- General. — Then  the  State  rests  her  case. 

The  Court  then  adjourned  until  Friday  morning.  May  second,  at  eleven 
o'clock. 


TESTIMOISTY 


IN   THS 


TRIAL  OF  JUDGE  J.  H.  HARDY. 


FIFTH    DAY— MAY   3,    1863. 


TESTIMONY   FOE    THE    PEOSECUTION. 


TESTIMONY   OF  J.    H.   FINNIOAN. 

J.  H.  Finnigan,  being  called  and  sworn,  testified  as  follows: 

Mr.  Campbell. — Where  do  you  reside,  and  what  is  your  business  ? 

A. — ^At  present  I  ^m  residing  here.  I  am  Clerk  to  the  Sergeant-at- 
Arms  of  the  Assembly. 

Q. — ^Do  you  know  the  Respondent,  Judge  Hardy  ? 

A. — Yes. 

Q. — ^Did  you  see  him  in  Sacramento  at  any  time,  about  the  first  or 
second  of  April,  eighteen  hundred  and  sixty-one  ? 

A. — I  cannot  tell  the  precise  dates.  I  saw  him  there  during  pretty 
much  the  whole  session  of  the  last  Legislature. 

Q. — State  whether  on  any  occasion  you  heard  him  make  use  of  any 
expression,  or  give  any  toast,  in  a  public  bar  room  there,  and,  if  so, 
what  was  it  ? 

A. — ^He  did. 

Q.— What  was  it  ? 

A. — It  was  on  the  day  that  the  Senate  and  Assembly  sat  in  Joint  Con- 
vention. It  was  on  the  day  of  the  election  of  McDougall.  Mr.  Gray, 
who  was  Sergeant-at-Arms  of  the  House,  after  they  adjourned  asked  me 
to  walk  down  with  him  and  see  General  McDongall.  On  our  way  down, 
we  stopped  in  the  St.  George  hotel.      Mr.  James  H.  Hardy  was  there,  in 
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company  with  Mr.  Botts,  Dr.  Aylett,  General  Crittenden,  and  others. 
I  went  in  as  far  as  the  cigar  stand,  which  is  on  the  right  hand  of  the 
door,  entering  from  the  office.  Those  gentlemen  were  in  a  drinking  atti- 
tude, with  glasses  in  their  hands.  I  believe  the  glasses  had  liquor  in 
them — I  did  not  taste  to  see.  Mr.  Hardy  proposed,  "  Health,  long  life 
and  prosperity  to  Jeff.  Davis,  and  the  perpetuation  of  the  Southern  Con- 
federacy. May  his  name  be  as  immortal  as  that  of  Washington."  That 
is  the  substance  of  it. 

Q. — State  what  then  happened  ? 

A. — ^Jndgo  Hardy  turned  around  and  saw  me,  and  said,  "  Halloo,  John- 
ny !"  1  said,  **  How  are  you,  Judge?"  We  walked  over  towards  the 
cigar  stand.  I  said,  "  That  is  nice  language  for  vou  to  use."  Said  I, 
"Jim,  if  you  drink  that  toast  I  will  make  you  drink  the  tumbler  with 
it."  He  put  his  head  down  and  said,  "  It  is  all  in  fun."  Upon  that,  Mr. 
Gray  came  to  me  and  said,  "  Let  us  go  down  and  see  McDougall."  Not 
deeming  it  worth  while  to  stay,  I  left  the  place.  Whether  they  drank 
the  toast  or  not,  I  do  not  know ;  I  did  not  stay  to  see. 

Q. — Do  you  recollect  the  names  of  the  other  parties  there  with  Judge 
Hardy  ? 

A. — I  am  not  positive  whether  Mr.  Laspeyre  was  there  or  not.  But 
I  know  General  Crittenden  was. 

Q. — Do  you  know  whether  Chandler  was  there  ? 

A. — Yes.  They  were  at  the  lower  end  of  the  bar,  facing  Fourth  street. 
There  were  a  good  niany  gentlemen  in  the  room  at  the  time,  at  the 
upper  end  of  the  bar.  Who  they  were  I  do  not  know,  being  somewhat 
sideways  from  them. 

Q. — The  Mr.  Botts  you  speak  of,  is  Charles  T.  Botts,  is  it  not  ? 

A. — That  is  the  name.  It  is  the  old  gentleman.  He  used  to  be  State 
Printer. 

Q. — Do  you  know  the  political  sentiments  of  those  gentlemen  in  whose 
company  Judge  Hardy  was  proposing  this  toast  ? 

A. — I  could  not  say,  farther  than  their  being  Breckinridge  Democrats. 
That  is  the  way  they  classified  themselves  at  that  time. 

?. — You  do  not  know  how  they  stood  on  the  Secession  question  ? 
. — There  were  a  few  men  there,  who  I  know  did  not  stand  very  light 
on  the  Union  question. 

Q. — What  Crittenden  is  this  ? 
'  A. — The  one  who  is  now  fighting  in  Dixie.    He  used  to  be  Senator. 
Mr,  Rhodes. — I  never  knew  he  had  got  to  be  "  General." 
Witnesi. — Well,  that  is  what  they  call  him  down  South. 
Mr.   Campbell. — You  say  he  has  gone  South  ? 
A. — Yes.     He  is  there  now. 

CROSS  EXAMINATION. 

Mr,  Williams. — Cannot  you  fix  the  time  of  this  occurrence  you  have 
testified  to,  a  little  more  distinctly  than  you  have  done  ? 

A. — I  think  1  can  ^x  it,  by  referring  to  the  Journals  of  the  Assembly. 

Q. — You  have  to  fix  it  by  the  date  of  the  election  of  General  McDou- 
gall as  United  States  Senator  ? 

A. — Yes,  on  that  day. 

Q. — Which  day  do  you  mean  ?  There  was  an  election,  and  then  there 
was  some  doubt  of  the  regularity  of  it,  and  they  went  through  the  pro- 
cess again.     Now  which  of  those  days  was  it  ? 

A. — I  am  talking  of  the  day  General  McDougall  was  elected. 
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Q. — The  first  election,  or  the  last  ? 

A. — Ilis  final  election,  I  think  it  was.  I  cannot  be  positive  about  that. 
I  know  it  was  the  day  he  was  declared  elected.  I  can  fix  it  between 
this  and  Monday,  for  you,  I  think. 

Q. — Can  you  swear  that  it  was  on  either  of  those  days  ? 

A. — I  have  already  sworn  so,  Sir. 

Q. — You  swear  positively,  then  ? 

A. — I  have  sworn  it  was  on  the  day  Gen.  McDougall  was  elected. 

Mr.  WUlCams. — I  ask  you — Will  you  swear  that  now  ? 

Witness. — I  have,  I  tell  you. 

Mr.  Williams. — I  ask  yx)u  now,  whether  you  are  at  this  moment  certain 
that  it  was  on  either  of  those  days  ? 

Witness. — I  told  you  once,  that  I  was  not  certain  which  of  them  it  was. 
I  told  you  it  was  one  of  the  two  days. 

Mr.  Williams. — 'I  just'  asked  you  if  you  were  certain  that  it  was  on 
either  of  them,  and  your  answer  is,  "  I  won't  be  certain  on  which.'*  I 
am  going  to  have  a  little  more  definite  answer. 

mtness. — I  don't  know  how  you  are  going  to  get  it. 

Mr.  Willdams.— Well,  I  will  try. 

Witness. — Well,  try.  You  can't  get  it  from  me.  I  told  you  I  would 
famish  the  date  between  this  and  Monday. 

Mr.  WHliams. — ^What  I  want  to  know  now,  is  :  if  you  are  positive,  at 
this  moment,  upon  reflection,  that  it  was  on  either  of  the  days  when  this 
process  of  the  election  of  General  McDoiigall  took  place  ? 

A. — Yes ;  I  am  positive  about  that.     On  that  1  am  positive. 

Q. — ^You  testified  before  the  Committee  of  the  House  in  this  prosecu- 
tion, did  you  not? 

A. — ^Yes ;  I  did. 

Q. — Did  not  you  then  swear  positively  that  Mr.  Laspeyre  was  present 
at  that  drinking  party  ? 

A. — I  said  he  was  there. 

Q. — ^You  said  he  was  there  ? 

A. — ^Yes ;  I  did.  I  swore  so.  I  can  almost  swear  positively  to  that 
now,  but  I  would  not  be  certain  of  it.  I  think  I  can  prove  this  conclu- 
sively. I  will  send  to  the  Hill  and  get  the  letter  they  refused  to  publish, 
and  I  will  get  them  to  send  down  a  copy  of  the  Calaveras  Chronicle  j 
and  then  I  will  give  you  names  and  dates. 

Q. — ^How  long  have  you  known  Judge  Hardy  ? 

A. — Since  the  latter  part  of  eighteen  hundred  and  fifty-seven.J 

Q. — Where  did  you  first  meet  him  ? 

A. — I  met  him  somewhere  in  Carson,  Calaveras  County. 

Mr.  Williams. — I  did  not  get  your  answer  distinctly. 

Witness. — I  met  Judge  Hardy  on  the  Carson  road,  in  eighteen  hundred 
and  fifty-seven.  He  was  on  some  law  business,  or  something  of  that 
kind ;  I  do  not  know  what. 

Q. — Do  you  mean  the  road  from  Calaveras  to  Carson  Valley  ? 

A. — ^No,  Sir ;  the  road  going  to  Eobinson's  Ferry. 

Q. — Where  did  Judge  Hardy  live  then  ? 

A. — ^I  believe  he  was  residing  at  the  Hill. 

Q. — Did  you  reside  there  at  that  time 7 

A. — No,  Sir.     I  resided  at  Carson ;  was  mining  there. 

Q. — When  did  you  next  meet  Judge  Hardy  ? 

A. — Oh,  I  met  him  on  several  occasions. 

Q. — ^How  many  can  you  remember  ? 
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A. — I  could  not  put  them  together.  I  have  met  Judge  Hardy,  I  sup- 
pose, one  hundred  times  since ;  as  much  as  that. 

Q. — ^How  many  times  had  you  met  him  before  the  last  session  of  the 
Legislature  ? 

A. — A  great  many  times. 

Q. — Were  you  not  introduced  to  Judge  Hardy  by  Mr.  Gray,  during 
the  last  session  of  the  Legislature? 

A. — ^No,  Sir.  I  was  introduced  to  Mr.  Hardy  by  Mr.  McLaughlin,  I 
think ;  Mr.  McLaughlin  being  in  company  with  him.  No ;  it  was  some 
man  from  the  Hill.  Judge  Hardy  was  coming  from  Eobinson's  Ferry, 
and  I  was  taking  a  load  of  hay  down  to  the  Ferry.  I  think  Mr.  Hardy 
recollects  it  as  well  as  I  do. 

Q. — That  was  the  first  time  you  were  introduced  to  Judge  Hardy  ? 

A. — ^Yes. 

Q. — When  was  that  ? 

A. — That  was  in  eighteen  hundred  and  fifty-seven. 

Q. — ^And  you  have  seen  him  frequently  since  that  time  ? 

A. — Yes. 

Q. — Have  you  been  upon  pretty  familiar  terms  of  acquaintance  t 

A. — ^Always.     Never  knew  anything  diflPerent  from  it  ? 

[Counsel  for  the  Prosecution  rested  their  case.] 
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TESTIMONY     FOE     THE     DEFENCE. 


TESTIMONY  Oi*  THOMAS  LASPETBB. 


Thomas  Laspeyre,  being  called  and  sworn,  testified  as  follows : 

Mr,  Williams. — Did  you  hear  the  testimony  of  Mr.  Finnigan,  the  last 
witness  for  the  prosecution  ? 

A. — Yes. 

Q. — Were  you  ever  present  at  the  St.  George  hotel,  in  Sacramento, 
upon  an  occasion  when  any  such  transaction  took  place  as  was  detailed 
by  Mr.  Finnegin  ? 

A. — I  was  not. 

Q. — ^Do  yon  remember  the  day  when  General  McDougall  was  elected 
United  States  Senator  ? 

A. — I  do  not  remember  the  exact  day. 

Mr.  WUliaTM. — I  do  not  ask  you  the  date,  but  whether  you  recollect 
the  time  as  a  fact  ? 

Witness. — Yes.     I  remember  the  time  as  a. fact. 

Q. — Do  you  know  whether  Judge  Hardy  was  in  the  City  of  Sacra- 
mento at  that  time  or  not  ? 

A. — I  do  not  know  whether  he  was  or  not. 

Q. — Do  you  know  of  his  having  been  there  ? 

A. — Judge  Hardy  was  there  during  the  winter,  a  great  deal. 

Q. — Have  you  any  recollection  of  the  affirmative — ^that  he  was  there 
daring  that  time  ? 

A. — No,  Sir.     I  have  not. 

Q. — ^Have  you  not  been  on  terms  of  intimacy  with  Judge  Hardy  ? 

A. — Yes.    We  have  been  on  very  friendlv  terms. 

Q. — Have  you  been  with  him  a  good  deal  ? 

A. — Yes.  I  have  been  with  him  considerable.  I  have  been  quite  inti- 
mate with  him  the  last  three  years. 

Q. — Were  you  with  him  a  good  deal  during  the  last  session  of  the 
Legislature  ? 

A. — I  met  him  very  frequently;  met  him  at  the  Legislature  and  in  the 
St.  Georire  hotel. 

Q. — You  have  drank  with  him. 

A. — I  suppose  I  have  drank  with  him ;  I  think  so. 

Q. — ^Have  you  drank  with  him  when  toasts  were  drank  ? 

A. — ^I  have  no  recollection  of  ever  having  drank  with  him  when  toasts 
were  drank.     I  think  I  never  did. 

Q. — Did  you  ever  hear  Judge  Hardy  utter  any  such  sentiments  as  are 
attributed  to  him  by  the  last  witness  ? 

Mr.  Campbell. — ^We  object  to  that.  It  must  be  limited  to  the  particular 
time. 

Mr.  WHliams. — ^We  propose,  Mr.  President,  to  contradict  this  whole 
pretended  case  of  Judge  Hardy's  disloyalty.    We  propose  to  contradict, 
20 
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to  a  great  extent,  by  ntmerous  witnesses,  the  charges  as  to  Judge  Har- 
dy's expressions,  except  in  certain  instances,  which  we  will  explain  to 
the  satisfaction  of  this  Court;  and  we  propose  to  begin  with  this  wit- 
ness, who  has  been  on  terms  of  intimacy  with  the  Eespondent,  drank 
with  him,  conversed  with  him,  and  been  with  him  on  all  occasions  when 
he  (the  Eespondent)  would  be  likely  to  make  use  of  such  expressions,  if 
he  ever  made  or  felt  disposed  to  make  them.  And  then  we  propose  to 
follow  it  up  with  the  evidence  of  as  many  witnesses  as  this  Court  will 
allow  us  to  call ;  among  them,  those  who  have  known  Judge  Hardy 
best,  who  have  been  on  the  warmest  and  most  intimate  terms  with  him, 
and  who  know  his  actual  and  real  sentiments  on  this  subject.  And 
we  propose  to  prove,  to  the  satisfaction  of  this  Senate — and  shall  prove, 
if  I  am  not  misinformed — ^that  this  charge  of  disloyalty  is  an  entire  mis- 
representation as  to  Judge  Hardy's  sentiments.  We  propose.  Sir,  to  be- 
gin now;  and  honorable  Counsel  meet  ns  with  an  objection  to  our  proving 
this — to  our  proving  that  Judge  Hardy  has  not,  in  any  of  those  instances 
where  he  would  be  most  likely  to,  if  ever,  made  use  of  such  expres- 
sions, but,  on  the  contrary,  has  expressed  precisely  opposite  sentiments: 
that  he  has  not  only  expressed  them  by  words,  but  by  acts ;  that  when 
the  Sheriff,  or  some  other  officer,  of  one  of  the  countioa  of  his  District, 
came  to  the  Hespondent,  and  said  that  he  understood  he  (the  Eespond- 
ent) was  opposed  to  having  the  Stars  and  Stripes  run  up  over  the  Court 
House,  and  that  he  (the  Eespondent)  had  said  he  would  not  preside  as 
Judge  under  that  banner,  the  Eespondent  told  him  it  was  a  vile  slander; 
that  he  (the  Eespondent)  thought  it  exceedingly  proper  and  appropriate 
that  the  flag  should  float  over  the  seat  of  justice;  inquired  how  much 
money  it  took  to  pay  for  it — was  told — looked  at  the  subscription  list  to 
see  who  had  subscribed,  and  how  much — and  said  :  "  I  will  give  more 
than  any  man  on  the  list,  and  you  shall  run  up  your  flag;  I  want  it 
there."  We  propose  to  follow  up  this  proof;  and  I  give  Counsel  notice 
of  it  now,  in  order  that  they  may  not  meet  me  with  objections.  We 
have  sat  here,  and  listened  to  with  patience,  and  allowed,  without  a  sin- 
gle objection,  testimony  in  regard  to  everything  the  opposite  Counsel 
have  pleased  to  attempt  to  prove  Judge  Hardy  ever  said,  drunk  or  sober, 
in  joke  or  in  earnest ;  and  now,  after  all  this,  we  see  that  we  are  to  be 
opposed  when  we  undertake  to  show  this  to  be  all  false,  and  that  Judge 
Hardy  is  as  loyal  a  man  as  any  within  the  sound  of  my  voice.  In  so  far 
as  this  Secession  question  is  concerned,  when  we  now  propose  to  prove 
that  by  words,  deeds,  and  thoughts — so  far  as  they  can  be  expressed — 
the  Eespondent  is,  and  has  been,  loyal,  wo  are  met  here,  in  detail,  by  an 
objection  to  each  question  which  intends  to  call  out  an  answer  showing 
the  falsehood  of  this  charge  of  disloyalty. 

I  make  this  statement,  beyond  what  is  called  for  by  the  specific  objec- 
tion, in  order  to  avoid  the  necessity  of  expending  time  in  arguing  objec- 
tion after  objection  to  each  question  upon  this  subject,  as  it  comes  up.  I 
have  done  everything  in  the  way  of  abstaining  from  objections,  for  the 
purpose  of  hurrying  through  this  case;  and  I  want  now,  once  for  all,  to 
Bay  all  I  have  to  say  on  this  subject,  if  I  can,  in  order  that  we  may  bring 
this  trial  to  a  close.  I  do  not  censure  the  Counsel  for  making  those  ob- 
jections, if  he  deems  it  his  professional  duty ;  but  I  do  ask  that  this  Court 
may  sustain  me,  and  sustain  me  in  the  general  line  of  evidence  which  I 
have  stated  and  now  propose.  I  have  stated  the  nature  of  the  evidence 
I  desire  to  introduce.  The  opposite  Counsel  meet  me,  and  object  to  my 
questions ;  and  now,  once  for  all,  I  ask  this  Court  to  decide  whether  we 
can  offer  the  proof  we  propose,  showing  what  have  been  Judge  Hardy's 
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declarations  and  acts,  and  what  has  been  Judge  Hardy's  conduct  upon 
all  occasions ;  whether  he  was  a  rebel,  or  a  loyal  man  to  the  country,  at 
heart.  I  do  not  expect  to  prove  that  the  Eespondent  is  a  Republican ;  I 
do  not  expect  to  prove  that  he  belongs  to  the  party  called  Union  Demo- 
cratic. I  know  that  ho  has  been  to  some  extent  identified  with  the 
members  of  the  Breckinridge  Democratic  party ;  but  I  believe  it  will 
come  out  that  he  did  not  vote  the  Breckinridge  ticket  last  Fall.  I  be- 
lieve it  will  come  out  that  he  would  not  vote  for  the  Breckinridge  candi- 
date for  Governor,  but  voted  for  the  Union  Democratic  candidate. 

Judge  Hardy. — [Interrupting.]     For  Congress. 

Mr,  mih'ams. — [Continuing.]  I  am  not  going  to  state  in  detail  what 
I  am  going  to  prove.  I  did  not  and  will  not  open  this  case.  I  have 
already  seen,  in  the  mode  of  opening  this  case,  on  the  part  of  the  Prose- 
cution, sufficient  to  satisfy  me  of  the  propriety  of  making  openings  and 
anticipating  what  is  to  come  out  in  evidence,  and  then  launching  into  a 
hifalutin  speech,  assuming  those  were  the  facts,  unchecked  by  evidence, 
and  unchecked  by  truth."  I  am  not  going,  Sir,  to  take  any  such  course. 
I  only  beg  the  indulgence  of  the  Court  for  these  few  moments  which  I 
have  consumed  for  the  mere  purpose  of  having  these  abstractions,  preju- 
dicial to  us,  once  and  for  all  crushed  down,  in  order  that  I  may  go  on. 
with  my  case  undisturbed. 

Mr,  Efhjerton. — Mr.  President :  I  suppose.  Sir,  that  the  only  question 
before  the  Coiirt  at  this  time,  is  purely  one  of  law — that  it  is  a  legal  pro- 
position ;  and,  treating  it  as  such,  I  shall  make  no  reply  to  much  of  what 
the  gentleman  (Williams)  has  said.  I  understand  his  proposition  to  be 
this :  That,  under  the  specifications  that  are  alleged  against  the  Respon- 
dent, they  may  prove  general  character,  as  a  defence. 

Mr.  Williams. — No,  Sir. 

Mr.  Eilgcrton. — That  certainly  is  what  I  understood  General  Williams' 
proposition  to  be  yesterday. 

Mr,  Williams. — Then  you  misunderstood  me,  entirely. 

Mr.  Edgcrton. — I  understood  the  gentleman's  proposition  to  be  :  That 
those  were  specifications  ^tending  to  a  general  result — to  establish  the  dis- 
loyalty of  the  Respondent;  and  that  they  might  meet  and  rebut  that  by 
testimony  tending  to  establish  that  his  general  character,  so  far  as  he 
possessed  a  general  character,  was  that  of  loyalty.  If  that  is  not  so, 
then  I  do  not  understand  the  aim  of,  and  effect  sought  to  be  produced 
by,  this  testimony.  If  that  is  not  the  object  of  it,  why  are  they  seek- 
ing to  prove,  that  on  other  occasions,  and  under  other  circumstances 
than  those  mentioned  iti  the  specifications,  the  Respondent  may  have 
used  loyal  language,  and  expressed  loyalty  to  his  Government?  Now, 
Sir,  the  proposition  of  the  gentleman,  I  deny ;  and  the  objection  to  the 
proposition  is  this :  That  words  spoken,  whether  they  be  spoken  merely 
for  the  purpose  of  bringing  the  Government  into  ridicule,  or  into  con- 
tempt— words  such  as  are  charged  in  those  specifications — constitute 
seditious  language ;  and  that  each  of  the  specifications  here  alleges  lan- 
guage which  of  itself  amounts  to  a  misdemeanor  at  common  law.  It  is 
seditious ;  indictable  and  punishable  as  such — as  a  misdemeanor,  at  com- 
mon law. 

Mr.  Williams. — It  does  not  seem  to  me  a  proper  time  to  discuss  that 
question. 

Mr.  Eflgerton. — It  seems  to  me.  Sir,  that  is  the  only  question  between 

OS. 

Mr.  WiUiaras. — ^We  will  discuss  what  the  law  on  sedition  is,  when  we 
come  to  sum  up  the  case. 
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The  Presiding  Officer, — The  proposition  of  the  defence  is  this,  as  1  un- 
derstand it :  Shall  the  Eespondent  be  permitted  to  prove  his  language 
and  conduct  in  relation  to  the  General  Government,  which  language  and 
conduct  were  not  alluded  to  or  brought  out,  by  the  prosecution  ? 

Mr.  Williams, — ^No,  Sir.     That  does  not  express  it  fully. 

TJie  Premling  Officer, — Please  to  put  me  right,  then. 

Mr.  Williams. — The  correction  can  be  made  by  the  insertion  of  a  linej 
perhaps  half  a  lino.  I  propose  to  prove  that  on  other  occasions  than  those 
alluded  to  in  the  case  for  the  Prosecution,  the  Eespondent  said  and  did 
80  and  so  in  this  particular. 

The  Presiding  Officer, — That  is  precisely  what  I  put  down. 

Mr,  Williams, — ^We  propose  to  prove,  in  regard  to,  not  the  precise  occa- 
sions specified,  but  other  occasions  than  those  mentioned.  Then  your 
Honor  can  add  to  your  statement:  "Upon  all  occasions  except  those 
mentioned  by  the  witnesses  for  the  Prosecution,  and  upon  some  of  those." 

The  Presiding  Officer, — The  occasions  and  language  Drought  out  in  the 
testimony  for  the  Prosecution,  there  is  no  doubt  at  all  as  to  your  right 
to  meet. 

Mr,  Edgerton, — We  do  not  question  that. 

The  Presiding  Offi^cer, — [To  Mr.  Williams.]  But  the  thing  you  intend 
to  prove  is  not  that  called  out  in  the  testimony  for  the  Prosecution.  It 
is  other  language  used  on  other  occasions. 

Mr.  WUliams, — ^I  have  no  objection  to  putting  it  in  that  form,  for  the 
purpose  of  seeinff  if  we  are  to  be  permitted  to  make  our  defence  here. 

Mr,  Pixley, — [To  Mr.  Williams.]  You  desire  to  prove  the  Eespondent's 
general  reputation  in  this  particular  ? 

Mr,  WUliams, — No,  Sir.  That  is  what  other  people  think  of  him. 
What  we  wish  to  show  is,  his  general  walk  and  conversation,  as  con- 
nected with  this  question  of  loyalty. 

Mr,  Edgerton, — Suppose  a  party  is  prosecuted  in  a  civil  action  for  slander 
— and  I  apprehend  the  rule  to  be  the  same  in  a  case  of  slander  on  the  Gen- 
eral Government  as  in  a  case  of  slander  on  a  private  person — and  the 
time,  place,  and  fact  of  the  utterance  of  the  slanderous  language  are 
clearly  proven ;  would  it,  I  ask,  be  competent  for  the  defendant  to  prove, 
for  a  defence,  that  at  other  times  and  juaces  he  had  used  respectful  lan- 
guage in  regard  to  the  plaintiif  ? 

Viator  Merritt, — Allow  me  a  moment.  Your  witnesses  do  not  define 
the  time  at  all.  Finnigan  says,  "  upon  the  occasion  of  the  election  of 
Gen.  McDougall ;"  but  does  not  say  which  occasion — there  having  been 
two  elections  of  that  gentleman. 

Mr,  Edgerton, — It  is  stated  in  the  Articles  that  it  was  on  one  of  those 
two  occasions. 

Mr,  Williams. — ^I  hope  the  Articles  are  not  going  to  be  taken  for  evi- 
dence. 

Mr.  Edgerton, — One  word  more.  It  makes  no  difference  whether  the 
Eespondent  is  loyal  or  not,  if  he  slanders  the  Government.  If  ho  utters 
seditious  words,  he  is  responsible  in  a  Court  of  Law,  and  responsible 
here.  It  was  said  in  regard  to  libel — and  1  do  not  know  why  the  prop- 
osition should  not  be  true  in  regard  to  slander  on  the  Government : . 

"  Whether  the  defendant  really  intended,  by  his  publication,  to  alienate 
the  affections  of  the  people  from  the  Government,  or  not,  is  not  material ; 
if  the  publication  be  calculated  to  have  that  effect,  it  is  a  seditious  libel. 
In  the  language  of  a  still  greater  authority,  *  If  men  shall  not  be  called 
to  account  for  possessing  the  people  with  an  ill  opinion  of  the  Govern- 
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ment,  no  Government  can  subsist ;  nothing  can  be  worse  to  any  Govern- 
ment than  to  endeavor  to  procure  animosities  as  to  the  management  of 
it;  this  has  always  been  looked  upon  as  a  crime,  and  no  Government  can 
be  safe  unless  it  be  punished."' — (Wharton's  American  Criminal  Law, 
section  2551.) 

Now,  I  care  not — ^I  will  go  to  that  extent — ^what  was  the  intent  of  the 
Respondent.  If  he  has  been  guilty  of  circulating  these  slanders  upon 
the  Government,  and,  by  the  evil  example  that  he  has  set  up,  been  the 
means  of  bringing  the  Government  into  obloquy,  into  disrepute,  and  into 
contempt,  and  alienating  the  affections  of  the  people  from  it,  ho  certainly 
is  responsible  in  this  case.  We  think  the  testimony  proposed  is  objec- 
tionable, and  ask  that  it  may  be  excluded. 

Mr.  CamphelL — As  this  class  of  testimony  probably  will  occupy  some 
time,  if  it  is  admitted,  I  desire  to  say  a  single  word  in  relation  to  it. 
I  understand  the  rule  to  be  this :  That  where  we  have  given  evidence  on 
any  of  these  charges,  the  Respondent  is  at  liberty  to  contradict  the 
charge  made  in  that  particular — that  he  made  such  and  such  an  assertion 
—that  he,  for  instance,  said  "  Here's  to  Jeff.  Davis  and  the  Southern  Con- 
federacy ! " — the  defence  may  contradict  that,  by  showing  that  the  Ee- 
spondent  did  not  say  what  the  witnesses  have  attributed  to  him ;  or  he 
may  explain  it  by  other  circumstances  surrounding  it  at  the  time  and 
taking  place  at  the  same  moment,  and  by  other  matters  in  the  same  con- 
versation, which  would  go  to  explain  it.     But  where  a  man,  for  instance, 
Titters  treasonable  sentiments,  publicly,  to  one  set  of  persons,  it  is  not  suf- 
ficient, nor  is  it  competent  for  him  to  prove  that  at  some  other  time  and 
some  other  place,  he  made  declarations  of  a  different  character  to  other 
parties.     If  a  man  is  charged  with  the  crime  of  stealing,  and  confesses 
that  he  committed  the  theft,  he  cannot  bring  in  evidence  that  at  other 
times  and  other  places  he  stated  that  he  did  not  committ  the  larceny, 
and  in  that  way  weaken  the  force  and  effect  of  his  confession.     The  ad- 
mission of  this  class  of  testimony  would  necessarily  make  a  case  never- 
ending.     For  instance:  if  the  Respondent  is  allowed  to  produce  ten, 
twenty,  or  one  hundred  witnesses,  to  prove  various  loyal  declarations 
made   by   him  at  various  places  and  times,  we,  by  way  of  rebuttal, 
would  be  necessarily  compelled  to  go  outside  of  the  specifications  and 
issues  raised  by  the  pleadings,  and  bring  evidence  here  of  other  disloyal 
declarations  made  at  different  times  and  different  places.    We  would  thus 
have,  not  the  issues  of  the  Articles  of  Impeachment,  but  a  series  of  new 
issues,  presented  here  for  the  first  time,  which  this  Court  is  not  convened 
to  try,  and  which  we  could  not  bo  prepared  to  meet.     For  instance  :  sup- 

Jose  that  General  Williams  should  prove  that  on  some  day,  at  Stockton, 
udge  Hardy  made  a  loyal  speech;  how  could  we  be  prepared  to  meet 
that?  We  have  no  notice  of  it  from  anything  in  the  pleadings;  we  have 
no  idea  that  any  such  proof  can  be  proposed,  or  can  be  received;  we  could 
not  bring  witnesses  from  that  same  place  to  deny  the  statements  which 
any  witness  might  make  upon  this  stand,  upon  the  same  subject ;  in  fact, 
il  this  class  of  testimony  is  admitted,  you  at  once  raise  a  series  of  issues 
additional  to  the  pleadings,  and  outside  of  the  issues  we  are  here  prepared 
to  try.  The  true  system  and  true  rule  is  this :  That  where  we  have  proved 
the  facts  in  relation  to  this  charge,  then  it  is  open  for  the  Res.pondent 
either  to  disprove  the  fact  which  we  have  proved — that  he  has  on  these 
▼arioQs  occasions  made  these  declarations  and  these  statements,  or  pro- 
posed these  toasts — or  it  is  open  for  him,  if  he  desires  to  do  so,  as  in 
other  cases,  to  give  proof  of  general  reputation  for  loyalty.    That  proof 
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is  open  to  him.  But  he  is  limited  there  to  a  contradiction  of  the  speci- 
fied fact  here  charged,  or  to  testimony  in  regard  to  general  reputation. 
There  is  no  authority  anywhere,  no  rule  which  goes  beyond  this.  And 
I  submit  that  this  is  the  true  rule  of  decision  here ;  that  if  wo  go  into 
this  kind  of  testimony,  there  is  no  end  and  no  limit  to  the  case ;  that  we 
go  into  an  entirely  new  field ;  that  we  have  entirely  new  issues,  which 
neither  party  has  any  notice  of.  They,  on  their  side,  may  get  in  proof 
of  a  thousand  circumstances,  transpiring  at  a  thousand  places,  in  regard 
to  which  we  cannot  possibly  be  prepared  with  proof.  And,  on  the  other 
hand,  when  they  have  gone  through  with  their  testimony,  it  would  be 
open  to  us  to  rummage  throughout  the  whole  State  of  California  to  find 
persons  to  rebut  the  proof  thus  brought  against  ufi.  I  submit  whether 
these  are  issues  we  are  here  prepared  to  try. 

Mr.  Fixlei/. — ^Perhaps  there  may  be  no  more  appropriate  time  than  dow 
for  me  to  illustrate  that  I  am  m  this  case.     And  I  disagree  with  the 
proposition  of  the  gentlemen  who  are  my  leaders  in  this  management 
If  this  was  a  case  in  which  Judge  Hardy  was  being  tried  at  a  criminal 
bar,  under  an  indictment,  as  is  provided  in  Wharton's  Criminal  Digest, 
read  by  my  associate,  [Edgerton,]  the  narrow  rule  they  have  suggested, 
would,  perhaps,  be  correct.     But  we  are  sitting  as  a  High  Conrt  of  Im- 
peachment, in  which  the  Commonwealth  is  on  one  side  of  the  question, 
a  citizen  on  the  other ;  and  it  seems  to  me,  when  a  charge  of  disloyalty 
is  preferred  against  him  as  affecting  his  right  to  perform  the  functions 
of  the  place  to  which  the  people  have  assigned  him,  it  would  be  illiberal 
on  the  part  of  the  State  to  restrain  him  by  nice  and  technical  rules 
which  would  govern  in  a  criminal  trial.     Now  then,  I  desire  to  enter  my 
protest,  and  say  that,  to  the  extent  my  official  authority  and  position  in 
this  case  go,  the  argument  ad  convenieiita  on  the  part  of  the  State,  I  dis- 
claim.    If  this  testimony  is  to  drive  the  Commonwealth  to  go  through- 
out the  State  to  rebut  it,  let  the  power  and  the  Treasury  of  the  State  be 
exhausted  to  produce  that  rebutting  evidence.     And  I,  for  one,  am  desi- 
rous and  willing,  to  the  extent  of  the  position  I  hold  here,  to  reciprocate 
on  the  part  of  the  State  the  course  which  the  defence  have  pursued,  in 
taking  no  exceptions  to  these  Articles  of  Impeachment — which  may,  or 
may  not,  be  demurrable — throwing  the  case  open  to  its  widest  investi- 
gation, and  not  even,  themselves,  making  it  as  a  plea  to  Senators  to  open 
the  doors  for  a  liberal  defence.     So  far  as  my  reading  goes,  the  rule 
suggested  by  my  associate  [Campbell]  is  not  the  true  rule  in  this  case. 
It  does  not  require  the  same  character  of  proof  in  relation  to  the  im- 
peachment of  a  person  for  want  of  patriotism,  as  it  does  in  a  case  of 

private  scandal.     In  the  case  of  The  Crown  vs, ,  reported  in 

,  where  Grattan  was  Counsel  for  the  defence,  that  distinc- 
tion was  made  and  argued  at  length.  It  is  a  proper  distinction.  It  is 
founded  in  the  philosophy  of  government  and  the  philosophy  of 'Common 
sense.  I  therefore  say,  that,  in  my  opinion,  the  President  should  decide 
that  testimony  of  this  character,  going  to  the  general  reputation  of  the 
Respondent  for  loyalty,  should  be  admitted,  as  showing  the  antmtu 
of  the  Respondent  towards  the  Government,  as  regarding  his  fitness 
for  the  peribrmance  of  the  judicial  functions  of  his  place. 

Mr,  Campbell. — As  a  suggestion  has  been  made  of  the  illiberality  of 
some  of  the  Counsel  for  the  Prosecution  in  this  case,  I  desire  to  say  a 
word  in  regard  to  that.  I  think  that  Mr.  Pixley  might  have  stated  hifi 
opinion — 

The  Presiding  Officer. — [Interrupting.]  Counsel  will  refrain  from  bring- 
ing their  private  griefs  into  the  argument  of  the  point  before  the  Court. 
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Mr.  CampheU. — There  are  no  "  private  griefs  "  about  it  j  for  I  do  not 
feel  any.  I  merely  say  this :  That  nobody  has  contended  against  the 
rale  that  general  reputation  might  be  given  in  evidence.  I  stated  my- 
self, in  my  general  argument,  that  general  reputation  was  admissible. 
Bat  I  also  stated  this :  That  different  declarations,  made  here  and  there 
bv  Judge  Hardy,  are  not  admissible )  and  I  say  it  is  no  narrow  and  no 
illiberal  rule,  but  one  founded  on  just  and  proper  principles;  one  neces- 
sary for  the  proper  administration  of  justice.  And  it  is  as  much  so  in 
this,  as  in  any  other  case. 

Mr.  Williams. — Well,  I  thank  God  that  there  is  one  public  officer  of  this 
State  who  is  not  inclined  to  use  the  engine  he  is  running,  for  the  destruc- 
tion of  a  fellow  citizen.  I  do  not  mean  to  say,  by  that,  that  others  are ; 
but  I  honor  the  man  who  has  the  pluck  to  stand  up  when  some  of  the 
members  of  his  party  are  in  open  cry  after  a  political  opponent.  1  say 
I  admire  the  manly  courage  that  dares  stand  up  and  exercise  that  semi- 
jadicial  authority  in  markmg  out  the  course  that  shall  be  pursued  in  the 
prosecution.  Now,  if  the  Court  please,  in  regard  to  the  law  in  this  case, 
as  based  upon,  and  attempted  to  be  supported  by,  the  authority  read. 
Why,  what  is  the  analogy  here  ?  The  Court  must  be  patient  with  me  a 
moment,  while  I  re-read  it,  in  order  to  see  how  it  applies.  It  is  headed 
'*  Seditious  Libels."  [Wharton's  American  Criminal  Law,  page  738.] 
And  this  authority  is  brought  here  as  containing  the  controlling  rules  of 
law  that  are  to  govern  this  High  Court  of  Impeachment,  where  the 
whole  power  of  the  Government  is  on  one  side,  and  the  accused  individual 
on  the  other ;  brought  here  to  control  the  rules  of  evidence,  which  are 
only  controlled  by  analogies,  and  when  those  analogies  are  adopted  by 
the  Court  of  Impeachment. 

Xow,  let  us  see  the  application  of  this  authority,  if  the  Court  please, 
for  a  moment,  and  I  must  read  a  little  back,  as  it  is  not  very  pertinent, 
in  order  to  show  what  it  means : 
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SEDITIOUS   LIBELS. 


**  §  2550. — ^Every  man  may  publish  temperate  investigations  on  the  na- 
ture and  form  of  government ;  such  matters  are  proper  for  public  infor- 
mation ;  but  if  such  publication  is  seditiously,  maliciously,  and  wilfully 
aimed  at  the  independence  of  the  United  States,  or  the  Constitution 
thereof,  or  of  any  other  State,  the  publisher  is  guilty  of  libel.  Important 
as  is  the  privilege  of  liberty  of  the  press,  if  it  be  so  employed  as  to  dis- 
turb the  peace  of  families,  or  the  quiet  of  society,  even  when  the  truth 
alone  is  uttered,  it  becomes  subject  to  indictment." 

That  is  the  law  of  libel;  and  the  law  of  libel,  as  sought  to  be  applied 
to  this  prosecution.     The  authority  proceeds  : 

'^  §  2551.  In  England,  it  has  been  said,  in  illustration  of  the  same  doc- 
trine, that  if  a  man  curse  the  Queen,  wish  her  ill,  give  out  scandalous 
stories  concerning  her,  or  do  anything  that  may  lessen  her  in  the  esteem 
of  her  subjects,  may  weaken  her  Government,  or  may  raise  jealousies  be- 
tween her  and  her  people ;  or,  if  he  deny  the  Queen's  right  to  the  throne, 
in  common  and  unadvised  discourse,  (for  if  it  be  by  advisedly  speaking, 
it  amounts  to  prsmunire,^  all  these  are  seditious.  It  was  said  by  Lord 
EUenborough,  tliat  if  a  puolication  be  calculated  to  alienate  the  affec- 
tions of  the  people,  by  bringing  the  Government  into  disestcem,  whether 
the  expedient  resorted  to  bo  ridicule  or  obloquy,  the  writer,  publisher, 
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etc.,  are  punishable.  Whether  the  defendant  really  intended,  by  his  pub- 
lication, to  alienate  the  affections  of  the  people  from  the  Government,  or 
not,  is  not  material ;  if  the  publication  be  calculated  to  have  that  effect, 
it  is  a  seditious  libel.  In  the  language  of  a  still  greater  authority, '  K 
men  shall  not  be  called  to  account  for  possessing  the  people  with  an  ill 
opinion  of  the  Government,  no  Government  can  subsist.' " 

And  this  is  the  law  sought  to  be  applied  to  the  United  States  and  tbe 
people  thereof,  in  the  nineteenth  century,  under  a  KepViblican  form  of 
government ! 

Now  let  us  see  how  it  will  apply.  "  In  England  it  has  been  said,  in 
illustration  of  the  same  doctrine,  that  if  a  man  curse  the  queen — ."  If 
a  man  curse  the  President !  I  need  not  make  any  remarks  on  that ;  it 
would  take  too  long  to  repeat  the  amount  of  curses  heaped  upon  Presi- 
dents, and  I  never  heard  of  any  of  the  cursers  being  indicted.  "Wish 
her  ill — ."  Did  nobody  ever  wish  our  President  ill  ?  Ever  wish  Buchanan 
ill  ?  If  those  who  have  were  to  be  indicted,  I  do  not  know  where  you 
would  put  them  all.  "  Give  out  scandalous  stories  concerning  her,  or  do 
anything  that  may  lessen  her  in  the  esteem  of  her  subjects — ."  No  busi- 
ness to  give  out  any  scandalous  stories  about  the  President.  This  is  the 
doctrine  which  is  introduced  here  as  the  law  of  to-day,  applicable  to  a 
Republican  form  of  government.  "  May  weaken  her  Government,  or  may 
raise  jealousies  between  her  and  her  people,  or  if  he  deny  the  Queen's 
right  to  the  throne — ."  Deny  the  President's  right !  "  In  common  and 
unadvised  discourse,  (for  if  it  be  advisedly  speaking,  it  amounts  to 
prasmuniro,)  all  these  are  seditious.  It  was  said  by  Lord  EUenborongb 
that  if  a  publication  be  calculated  to  alienate  the  affections  of  the  people 
by  bringing  the  Government  into  disesteem — J*  Some  gentlemen  here 
would  stand  a  pretty  slim  chance,  I  reckon,  for  most  of  them  have  been 
on  the  stump,  I  presume.  [Merriment.]  "  Whether  the  defendant  really 
intended,  by  his  publication,  to  alienate  the  affections  of  the  people  from 
the  Government,  or  not,  is  not  material — ." 

I  do  not  think  it  necessary  to  make  an  argument  upon  the  law  pro- 
duced here,  as  the  law  governing  this  case.  In  the  first  place,  if  we  were 
trying  a  seditious  libel,  it  would  have  no  more  application.  No  Judge 
of  decent  enlightenment  would  ever  entertain  any  more  respect  for  it 
than  for  a  case  cited  from  the  Dark  Ages.  That  th^  law  governing  this 
body,  upon  the  trial  of  an  impeachment,  is  not  the  law  which  controls 
the  trial  of  an  indictment  for  libel,  I  need  not  argue  to  a  body  made  up 
largely  of  lawyers.  I  will  not  insult  their  understanding  so  much  as 
to  argue  that  question.  An  impeachment  case  depends  upon  entirely  dif- 
ferent principle^;  emanates  from  a  different  source ;  is  triable  in  a  differ- 
ent manner,  oefore  a  special  tribunal,  summoned  and  organized  under  the 
Constitution,  for  the  express  purpose  of  trying  it,  made  by  the  Constitu- 
tion of  the  United  States,  and  of  all  the  States  original,  for  the  purpose 
of  protecting  the  citizen. 

Now,  to  pursue  the  course  which  I  have  marked  out  for  myself,  to 
make  this  part  of  the  case  as  brief  as  possible,  I  come  to  a  point  which 
will  dispose  of  this  whole  question,  assuming  the  doctrine  of  the  learned 
Counsel  on  the  other  side  to  be  right.  Now,  I  am  going  to  suppose,  for 
a  moment,  although  it  is  scarcely  supposable,  that  we  are  trying  an  in- 
dictment here  upon  technical  principles.  What  is  the  general  rule? 
What  is  the  rule  that  underlies  all  criminal  law  ?  It  is  that  the  intent  of 
the  party  is  the  controlling  fact.  A  gentleman  may  take  my  horse, 
standing  at  the  door  saddled,  and  ride  him  away,  without  any  intention 
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of  committing  a  felony,  and  may,  for  some  reason  or  other,  fail  to  bring 
him  back.  He  cannot  be  indicted  for  a  felony.  The  intent  to  steal  is 
the  gist  of  the  whole  thing.  A  man  may  be  indicted  for  treason.  If 
convicted,  he  must  be  convicted  of  treason  with  intent  to  commit  trea- 
son with  a  treasonable  heart  and  design. 

How  is  this  rule  applicable  to  this  case  ?  What  do  they  charge  upon 
us?  Why,  that,  for  the  purpose  of  bringing  the  Govenfment  into  dis- 
repute, for  the  wicked,  malignant,  wilful  and  malicious  intent  to  bring  the 
Government  into  disrepute,  we  at  a  particular  time  made  a  particular 
expression. 

And  now,  what  is  the  broad,  liberal  doctrine  that  is  opened  to  us  here? 
When  we  are  called  on  to  defend,  then  what  do  they  say  to  us  ?  They 
say :  "  We  have  only  charged  you  that  you  uttered  five  syllables.  You 
may  disprove  the  utterance  of  those  five  syllables ;  but  as  to  what  was 
said  beyond  that,  when  they  were  uttered,  your  mouths  are  sealed." 
We  are  charged  with  saying  a  thing,  which,  if  said  without  animusy  if 
said  in  a  joke,  if  said  in  a  manner  that  is  clearly  innocent,  must,  even  in 
their  view  of  the  law,  be  entirely  innocent  of  itself.  They  charge  us 
with  making  a  certain  utterance,  a  certain  expression,  at  a  certain  time ; 
and  most  magnanimously  say :  *'  You  may  give  in  evidence  relating  to 
that  time ;  but  you  cannot  give  in  evidence  going  to  show  what  you 
meant  by  it — you  cannot  give  in  evidence  going  to  show  what  your  feel- 
ings were  at  that  time,  and  that  it  was  a  mere  joke."  That  is  the  kind 
of  magnanimity  that  this  great,  magnanimous,  State  Government  ex- 
tends to  her  citizen,  when  the  whole  machinery  is  brought  to  bear  on 
him ;  and  he,  one  single  humble  individual,  is  compelled  to  stand  up 
against  the  array  of  power  that  is  enforced  against  him  here !  "  Only 
just  what  was  said  at  that  time,  and  just  what  took  place  at  that  time  !" 
**  Why,"  say  the  Counsel,  "  it  would  be  exceedingly  inconvenient  to  us. 
You  have  not  put  in  any  plea  specifying  what  you  are  going  to  prove." 
Sir,  they  have  Drought  charges  against  us.  We  have  made  a  general 
answer,  and  under  that  answer  we  have  a  right  to  produce  any  evidence 
which  makes  a  good  defence ;  and  all  these  gentlemen  are  too  good  crim- 
inal lawyers  not  to  know  that  even  to  a  technical  indictment,  with  a  plea 
of  "  not  guilty  "on  the  part  of  the  defence,  no  special  plea  of  defence  is 
allowed.  And  now,  forsooth,  in  this  High  Court  of  Impeachment,  they 
say :  "  Why,  you  nuist  plead  specially  all  the  facts,  or  you  cannot  give 
them  in  evidence !" 

Mr.  Campbell. — [Sotto  voce.]     Not  at  all. 

Mr.  Williams. — [Continuing.]  God  deliver  me  from  such  a  judicial  sys- 
tem as  would  follow  such  a  course  as  that ! 

Now,  if  the  Court  please,  we  propose  this :  After  they  have  given  evi- 
dence which,  they  say,  tends  to  sustain  the  charge  that  we  made  this  utter- 
ance for  the  purpose  of  bringing  the  Government  into  contempt,  and  with 
the  intent  wickedly  to  do  this  wicked  thing,  we  propose  to  prove  that  all 
this  could  not  have  been  with  any  such  intent  at  all,  even  if  true ;  and 
three  fourths  of  it  is  not  true,  if  1  am  not  mistaken.  We  propose  to  give 
Bach  evidence  as  will  show  to  this  Court  that  it  is  a  moral  impossibility 
that  the  charge  could  be  true.  The  charge  is  not  the  mere  collocation  of 
letters  into  words,  words  into  syllables,  and  syllables  into  sentences. 
That  is  not  the  charge.  The  charge  is :  That  with  the  intetit  to  bring  the 
Government  into  disrepute,  those  sentences  were  uttered.  We  propose 
to  prove  that  the  Respondent's  whole  line  of  conduct  was  such,  that 
whatever  idle  statements  he  may  have  made,  whatever  foolish  declara- 
tions he  may  have  uttered  at  certain  times,  inexcusable  in  themselves, 
21 
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perhaps,  outside  of  this  trial,  they  could  not,  hy  any  moral  possibility, 
have  implied  or  sustained  the  charge  of  intending  thereby  to  bring  the 
Government  into  disrepute.     Uttering  the  words,  is  the  charge,  says  my 
friend  here.     "We  charge  him  simply  with  uttering  the  words;  but 
therein  lies  the  charge."    It  is  not  the  charge,  Sir.    It  is  a  mere  append- 
age to  the  charge;  it  is  a  mere  inducement  to  the  charge.     The  charge 
is,  that  for  the^urpose,  and  with  the  intent  of  bringing  the  Government 
into  disrepute  and  contempt  among  the  people,  the  Respondent  made 
these  declarations  and  statements.   We  propose  to  prove  that  there  could 
not  have  been  any  such  intent;  that  his  opinions,  his  uniform  conversa- 
tion and  his  constant  acts,  official  and  unofficial,  were  such- that  he  could 
not  have  so  intended,  even  if  he  did  utter  the  words  which  they  have 
technically  proved  against  him  here.    And  I  appeal  to  every  fair-minded 
member  upon  this  floor  to  say  whether  or  not,  when  we  are  so  charged — 
when  we  are  charged  with  having  done  or  said  this  thing,  with  this  in- 
tent, we  should  not  have  the  largest  liberality  allowed  us,  to  prove,  by 
circumstances,  that  we  could  not  have  done  or  said  it  with  any  such  in- 
tent.    Circumstantial  evidence  hangs  a  man  ;  and  it  certainly  ought  to 
be  allowable  to  save  a  man,  at  least,  where  the  Court  is  untrammelled 
and  unrestrained  by  positive  legislation  or  technical  rules  of  evidence ; 
where  the  Court  has  the  power  of  making  its  own  law  of  evidence; 
where  the  Court  has  made  the  law  as  to  the  practice  of  the  Court,  and 
where  there  is  nothing  to  limit  it  but  the  judicial  will.'    I  feel  assured 
that  this  Court  will  not  so  limit  the  rule,  so  tie  this  man,  hand  and  foot, 
and  put  him  down  at  the  feet  of  these  men  who  are  on  his  track,  and  let 
them  put  their  heel  upon  his  neck.     We  say  that  you  should  give  him  a 
fair  chance.     Give  him  an  opportunity  for  a  fair  fight.     Give  him  the 
privilege  of  opening  his  whole  life  here ;  opening  his  whole  conduct ; 
throwing  open  his  breast,  as  if  he  had  a  window  in  it,  showing  every 
thing  he  has  done  and  said.     And  so  much  as  is  against  him  let  bim 
state — ^we  can  stand  it.    But  let  us  also  state,  so  far  as  we  can,  so  much 
as  will  go  to  show,  and  show  to  all  men  constituted  like  this  man,  any- 
thing that  sets  out  the  moral  man  and  goes  to  decide  on  the  moral  proba- 
bility of  whether,  if  he  said  this,  he  said  it  with  intent  to  injure  the 
Government  and  bring  it  into  disrepute  among  the  people,  or  not.     It  is 
not  a  question  of  strict  technical  evidence ;  it  is  a  question  of  moral  evi- 
dence.   You  sit  here  above  these  technical  rules  of  evidence.     They  are 
necessary  for  the  government  of  inferior  Courts ;  for  the  protection  of 
the  accused,  more  than  anything  else.     But  you  sit  here  as  the  repre- 
sentatives of  the  Government;  sit  as  censors  upon  the  conduct^ of  the 
citizen  who  holds  office.     You  do  not  sit  here  circumscribed  and  cramped 
by  technical  rules  of  evidence  governing  Police  Courts  and  other  crim- 
inal Courts.     The  whole  subject  is  open  to  your  discussion ;  the  whole 
subject  is  within  your  own  grasp  and  your  own  control;  and  the  world 
will  see  from  to-daj''  how  you  exercise  your  power.     The  world  will  see 
that  an  appeal  to  a  Court,  constituted  as  this  is,  to  apply  the  technical 
rules  applicable  to  petty  larceny  in  a  Police  Court,  will  be  swept  away 
by  the  strong  hand  of  the  judicial  power  vested  in  this  body,     i  insist, 
Sir,  if  the  Court  please,  that,  in  the  first  place,  the  law,  as  read  here, 
when  it  comes  merely  to  be  read  as  applicable  to  this  Court  and  to  this 
country,  is  the  most  utter  nonsense  that  could  be  imagined.     I  do  not 
attribute  this  to  the  Counsel,  [Edgerton,]  because  he  reads  it  from  the 
book  ;  but  I  say  that  when  we  read  it  and  apply  it  here — that  to  speak 
disrespectfully  of  the  President,  to  speak  disrespectfully  of  the  Govern- 
ment, to  say  that  the  Government  in  the  hands  of  the  President  and 
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Administration  is  corrupt,  to  say  that  Floyd  stole  guns,  to  say  that  they 
undertook  to  steal  a  large  amoant  of  money  for  Lime  Point,  to  say  that 
they  have  committed  all  sorts  of  corruption,  to  say  the  Gadsden  Pur- 
chase was  a  fraud,  to  say  the  Government  is  engaged  in  divers  frauds, 
to  say  the  Government  is  oppressive — ^to,  in  short,  say  everything  that  is 
bad,  without  evil  intent,  in  characterizing  acts  which  are  said  to  be  cor- 
rupt, is  an  oflFence  for  which,  under  our  Constitution,  a. man  should  be 
punished — is  monstrous,  and  not  applicable  to  this  sort  of  a  charge,  or 
to  our  form  of  Government.  We  ask  to  introduce  such  proof  here  as 
will  go  to  show  that  Judge  Hardy  did  not  make  such  utterances  as  they 
charge  him  with,  with  intent  to  bring  the  Government  into  disrepute,  or 
to  weaken  the  affections  of  the  people  for  it. 

The  Presiding  OJUcer, — There  must  be  some  slight  misapprehension  in 
regard  to  the  form  of  the  allegation.     It  is : 

Art.  XV. — The  said  James  H.  Hardy,  at  various  times  within  one 
year  last  past,  and  especially  at  the  times  and  places  hereinafter  men- 
tioned, while  holding  the  office  of  District  Judge,  as  aforesaid,  and  bound 
by  his  official  oath  to  support  the  Constitution  of  the  United  States,  has, 
in  violation  of  his  oath  of  office,  and  his  duty  and  obligations  as  a  Judge, 
publicly  used  seditious  and  treasonable  language  of  and  concerning  the 
Constitution  and  Government  of  the  United  States. 

The  gravamen  of  the  charge  is  a  violation,  by  the  Respondent,  of  his 
oath,  as  Judge,  to  support  the  Constitution.  It  is  not  that  he  is  a  traitor, 
or  disloyal  to  the  Government.  It  is,  that  on  a  certain  occasion  he  has 
manifested  himself,  by  certain  declarations,  to  be  disloyal.  But  it  is  not 
averred  that  it  was  with  intent  to  disparage  the  Government , 

Mr.  Williams, — I  would  ask  if  the  President  is  announcing  a  decision  ? 

Th€  Presidtng  Officer. — Yes,  Sir.  * 

Mr.  Williams. — ^With  great  respect  to  the  President,  I  would  say  that  1 
intend  to  ask  the  opinion  of  the  Senate. 

The  Presiding  Officer. — ^You  can  do  so  after  you  hear  the  decision  of  the 
Chair.  I  think  the  intent  with  which  the  language  was  uttered,  if  it 
was  uttered,  is  strictly  germain  to  the  subject  matter;  and  that  the  tes- 
timony offered,  in  the  spirit  offered,  is  admissible  for  the  purposes  stated. 

The  question  is : .  Shall  the  Bespondent  be  permitted  to  prove,  not  his 
reputation,  but  his  general  language  «and  conduct,  as  indicative  of  his 
feelings  and  opinions  relative  to  the  General  Government,  which  lan- 
guage or  conduct  are  not  brought  out  by  the  testimony  in  chief  of  the 
Prosecution. 

That  proposition  is  objected  to  by  the  Managers;  and  the  objection  is 
overruled  by  the  Chair. 

Senator  Merritt. — I  did  not  understand  them  all  to  object. 

The  Presiding  Officer. — It  is  unnecessary  to  discuss  that  point.  If  any 
of  the  Counsel,  or  any  Senator,  desire  to  appeal  from  the  decision,  they 
can,  of  course,  do  so. 

Jfr.  Williams. — I  certainly  do  not  wish  to. 

Ur.  Williams  read  an  affidavit,  to  the  effect  that  Mr.  Haralson,  a  wit- 
ness who  had  been  subpoenaed,  was  confined  to  his  house  by  sickness, 
and  unable  to  come,  and  asked  that  a  Commissioner  be  appointed  to 
take  his  testimony. 

The  Presiding  Officer  appointed  Daniel  Taylor,  Clerk  of  Marin  County, 
such  Commissioner,  Mr.  Campbell  waiving  notice. 

Recess  for  half  an  hour. 
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The  Prending  Officer. — Since  the  adjournment,  I  have  taken  occasion  to 
look  at  Story,  touching  Impeachments.  In  giving  a  decision  this  mom- 
ing,  I  was  guided  perhaps  less  by  my  recollection  of  technical  rules 
applicable  to  trials  of  this  kind,  than  by  considerations  of  a  more  en- 
larged kind,  which  seemed  to  me  more  applicable.  Story  on  the  Con- 
stitution, Sec.  765,  reads  thus  : 

"  §  765.  In  the  next  place,  it  is  obvious,  that  the  strictness  of  the  forma 
of  proceeding  in  cases  of  offences  at  common  law  is  ill  adapted  to  im- 
peachments.    The  very  habits  growing  out  of  judicial  employments; 
the  rigid  manner  in   which  the  discretion  of  Judges  is  limited  and 
fenced  in  on  all  sides,  in  order  to  protect  persons  accused  of  crimes, 
by  rules  and   precedents;   and   the  adherence  to  technical  principles, 
which,  perhaps,  distinguishes  this  branch  of  the  law  more  than  any 
other,  are  all  ill  adapted  to  tlie  trial  of  political  offences,  in  the  broad 
course  of  impeachments.     And  it  has  been  observed,  with  great  propri- 
ety, that  a  tribunal  of  a  liberal  and  comprehensive  character,  confined 
as  little  as  possible  to  strict  forms,  enabled  to  continue  its  session  as 
long  as  the  nature  of  the  law  may  require,  qualified  to  view  the  charge 
in  all  its  bearings  and  dependencies,  and  to  appropriate  on  sound  prin- 
ciples of  public  policy  the  defence  of  the  accused,  seems  indispensable  to 
the  value  of  the  trial.     The  history  of  imj^eachments,  both  in  England 
and  America,  justifies  the  remark.     There  is  little  technical  in  the  mode 
of  proceeding ;  the  charges  are  sufficiently  clear,  and  yet  in  a  general 
form ;  there  are  few  exceptions,  which  arise  in  the  application  of  the 
evidence,  which  grow  out  of  mere  technical  rules  and  quibbles.  *And  it 
has  repeatedly  been  seen,  that  the  functions  have  been  better  under- 
stood, and  more  liberally  and  justly  expounded,  by  statesmen  than  by 
mere  lawyers.     An  illustrious  instance  of  this  sort  is  upon  record  in  the 
case  of  tne  trial  of  Warren  Hastings,  where  the  question  whether  an 
impeachment  was  abated  by  a  dissolution  of  Parliament,  was  decided  in 
the  negative  by  the  House  of  Lords,  as  well  as  the  House  of  Commons, 
against  what  seemed  ito  be  the  weight  of  professional  opinion." 

In  Section  800,  the  same  authority  says: 

"  We  cannot  but  be  struck,  in  this  slight  enumeration,  with  the  utter 
unfitness  of  the  coftimon  tribunal^  of  justice  to  take  cognizance  of  such 
offences;  and  with  the  entire  propriety  of  confiding  the  jurisdiction  over 
them  to  a  tribunal  capable  of  understanding  and  reforming  and  scruti- 
nizing the  polity  of  the  State,  and  of  sufficient  dignity  to  maintain  the 
independence  and  reputation  of  worthy  public  officers." 

It  struck  me  at  the  time,  and  does  still,  that,  in  regard  to  the  state  of 
feeling  existing  in  the  community,  this  Senate  would  be  among  the  last 
to  support  rebellion ;  and  certainly  among  the  last  to  adopt  any  rule  of 
evidence  that  should  yield  to  popular  clamor,  or  prejudice,  anything 
at  all,  upon  the  question  to  be  proven.  After  it  is  proved,  then  let  the 
sword  fall.  But,  until  then,  any  person  is  entitled  to  the  benefit  of  the 
largest  discretion  in  order  to  maintain  his  integrity  before  this  or  any 
other  tribunal  of  justice. 

Mr.  Campbell. — Circumstances  have  transpired,  this  morning,  within 
the  observation  and  hearing  of  the  members  of  the  Senate,  which,  in  the 
judgment  of  the  Counsel  employed  by  the  Managers  selected  to  conduct 
this  Impeachment  on  the  part  of  the  Assembly,  render  it  necessary  for 
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the  Counsel  bo  employed,  to  withdraw  from  the  case.  It  is  obvious  that 
with  divided  counsels  on  the  part  of  the  Prosecution,  the  case  cannot  be 
presented  as  it  otherwise  would.  I  am  requested  •  by  my  associates  to 
announce  that  this  is  their  unanimous  opinion ;  and  that  we  accord- 
ingly now  formally  withdraw  from  the  further  conduct  of  the  case. 

Messrs.  Campbell  and  Edgerton  then  retired  from  the  Senate. 

Mr.  Highy. — I  would  state,  in  withdrawing,  that,  as  I  am  acquainted 
with  a  great  many  witnesses  who  may  possibly  be  needed  in  the  farther 

frosecution,  if  any  should  be  needed  to  be  called  as  rebutting  testimony, 
am  willing,  upon  the  outside,  to  give  the  Attorney-General  all  the 
assistance  that  I  can,  in  procuring  their  attendance  and  in  tendering  him 
information ;  and  that  1  do  not  withdraw  for  the  purpose  of  keeping 
from  him  any  information  that  may  be  in  my  possession. 

Mr,  Pixley, — Mr.  President,  I  do  not  feel  at  all  embarrassed  by  the  po- 
sition in  which  I  find  myself,  as  the  Attorney  of  the  Commonwealth,  in 
the  conduct  of  this  Impeachment.  I  admit,  most  frankly,  that  it  has 
been  a  source  of  a  little  mortification  to  me,  that  since  I  have  been  elect- 
ed to  fill  this  position  and  discharge  its  duties — ^which  duties  are  deter- 
mined by  law — that  I  should  have  been  entirely  ignored  by  that  most 
respectable  body,  the  Assembly  of  this  State ;  and  that  the  Managers 
should  have,  in  the  exercise  of  the  duty  which  they  were  required  to 
perform,  by  a  resolution  of  the  House,  employed  Counsel  without  my 
solicitation  or  advice ;  and  when  I  found  the  press  throughout  the  State 
was  calHng  public  attention  to  the  fact  that  the  Attorney-General  either 
had  not  the  ability  or  the  disposition  to  conduct  this  Impeachment.  But 
I  desire  you,  Mr.  President,  and  you.  Senators,  to  bear  it  in  mind,  that  I 
have  sat  here,  fulfilling  to  the  best  of  my  ability  what  I  conceived  to  be 
the  duties  of  my  office ;  and  that  1  have  borne  this  in  silence,  and  have 
made  no  complaints  against  the  Assembly — and  would  not  be  the  man  to 
make  any  against  any  one  of  the  Managers  of  that  body.  I  have  sat  by, 
quietly,  and  never,  in  one  single  instance,  interfered  with  the  conduct  of 
Uie  Impeachment  by  the  learned  Counsel  who  have  thus  been  employed, 
except  when  I  saw  a  point  raised  which,  from  my  knowledge  of  the  law 
whicQ  your  Honor  has  read,  I  knew  was  debasing  to  the  credit  of  the 
Commonwealth,  whose  Attorney  I  have  the  honor  to  be.  I  knew  that 
the  point  raised  by  the  Counsel  in  this  case  was  inconsistent  with  the 
liberality  of  a  great  Government  in  conducting,  at  the  bar  of  its  Senate, 
the  Impeachment  of  an  honorable  Judge.  And  because  I  knew  that, 
and  because  they  had  not  paid  me  the  common  compliment  of  consulting 
with  me  whether  they  should  take  that  course,  I  felt  it  my  privilege,  Mr. 
President,  and  my  duty  as  well,  to  state  to  this  Court,  occupying,  as  I 
do,  a  semi-judicial  position,  because  I  recognized  the  fact  that  it  is  not 
the  duty  of  the  Attorney  in  an  Impeachment  case  to  do  other  than  to 
see  that  the  law  is  fully,  amply,  justly,  and  generously,  administered  to 
every  person  at  this  bar.  Because  I  did  this — ^because  I  entered  my  pro- 
test at  the  bar  of  the  Senate,  which  your  Honor  decided  was  right,  these 
gentlemen  choose  to  take  umbrage,  and  retire.  I  say,  God  be  with  them. 
1  feel  competent  to  conduct  this  case.  I  will  now  take  my  seat,  where  I 
belonged  in  the  commencement,  and  endeavor  to  prosecute  it  to  a  result 

Mr,  McCvUough. — The  House  of  Assembly  appointed  an  Investigating 
Committee  to  investigate  into  the  conduct  of  James  H.  Hardy,  District 
Jadge  of  the  Sixteenth  Judicial  District  of  the  State  of  — 

Mr.  Pixley. — [Interrupting.]  Let  me  say  one  word,  which  I  ought  to 
have  said  before  I  concluded ;  that  I  accept,  with  grateful  pleasure,  the 
ttsbtance  of  the  gentleman,  Mr.  Higby,  who  has  so  kindly  volunteered 
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to  assist  me  in  the  case.  I  hope,  therefore,  that  he  will  not  withdraw. 
Then,  I  hope  I  have  said,  in  anticipation  of  the  statement  of  the  Leader 
of  the  Managers,  that  I  have  exhioited,  not  as  derogatory  to  me  at  all, 
the  conduct  of  the  Managers  of  this  Impeachment.  So  far  as  they  have 
been  able,  they  have  all  paid  to  me  all  the  compliment  that  I  suppose  I 
am  entitled  to  receive.  It  is  not  with  this  feeling  that  I  am  actuated. 
I  did  not  intend  to  interfere.  I  could  not  have  expected  this  result;  and 
if  it  shall  prejudice  the  case,  t  shall  be  very  sorry.  I  intended  to  have 
assisted  in  this  trial  to  the  extent  of  my  ability ;  and  if  these  gentlemen 
must,  upon  legal  punctilio,  withdraw,  why,  of  course,  I  cannot  control 
it. 

Mr.  Thomas  Campbell. — This,  Sir,  is  a  somewhat  important  and  grave 
matter.  Dissensions  in  our  counsels  have  arisen.  I  do  not  desire  to  ad- 
dress the  Court  at  this  time  upon  this  matter,  although  I  am  prepared  to 
reply  to  the  Attorney-General  at  this  moment,  and  desire  to  do  so  here- 
after, but,  in  consideration  of  the  gravity  of  the  case,  I  would  ask  to  have 
further  time,  so  that  I  -can  call  the  Committee  of  Management  together, 
and  have  a  full  and  clear  expression  from  them  of  their  views.  I  there- 
fore ask  that  this  Court  adjourn  for  a  time  long  enough  to  give  us  that 
opportunity — say,  if  the  Court  please,  until  to-morrow  morning. 

Mr.  Merritt. — At  eleven  o'clock. 

Mr.  WiUiatiis. — Before  the  question  is  put,  I  desire  to  say  that,  upon 
our  side,  we  do  not  introduce  a  single  objection  to  any  course  that  may 
be  deemed  necessary  to  the  convenience  of  the  Managers.  We  •are  wil- 
ling to  go  on  now ;  we  are  willing  to  adjourn  to  any  time  that  will  suit 
their  convenience.  We  have,  upon  our  side,  to  acknowledge,  so  far  as 
they  are  concerned,  that  we  have  received  at  their  hands  nothing  but 
the  courtesy  which  lawyers  as  lawyers,  and  gentlemen  as  gentlemen, 
extend,  the  one  to  another.  For  this  we  thank  them,  so  far ;  and,  in  this 
connection,  we  have  to  say  that  anything  that  we  can  assent  to  that  will 
promote  their  convenience,  we  shall  always  most  cheerfully  do,  during 
this  trial. 

The  Court  then  adjourned  to  eleven  o'clock,  Saturday  morning,  May 
thiM. 
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SIXTH    DAY—MAY   8,   18653. 


TESTIMONY     FOR     THE     DEFENCE. 


THE    MANAGERS   AND   THE   ATTORNEY-GENERAL. 

Mr.  Thomas  Camphell. — ^Mr.  President  and  Senators  :  As  this  honorable 
body  is  aware,  on  the  afternoon  of  yesterday,  during  the  progress  of  the 
trial  of  the  case  pending,  cireumstanees  of  an  unpleasant  character  made 
it  apparent,  as  I  then  stated,  that  in  the  Counsel  for  the  Prosecution 
there  was  a  lack  of  that  harmony  which  ought  to  prevail  among  Coun- 
sel associated  in  any  case,  and  more  especially  in  a  proceeding  of  such 
moment  as  this,  and  without  which,  no  case,  however  just,  can  be  so 
aystematically  presented  to  the  Court  as  to  justify  hopes  of  a  successful 
termination.  In  view  of  this  state  of  affairs,  the  Court  courteously 
granted  to  the  Managers,  at  my  request,  time  for  consultation.  Such 
consultation  has  been  had ;  and  the  Managers  remain  of  the  opinion 
liitherto  entertained  by  them,  that  th^y,  as  the  representatives  of  the 
Assembly,  clothed  with  the  entire  authority  of  that  body,  for  the  pur- 
pose, are,  under  the  Constitution,  the  sole  Directors  of  the  Prosecution 
in  this  case.  It  is  because  of  this  opinion  that  the  extraordinary  con- 
duct of  the  Attorney-General  yesterday  surprised  and  confounded  us  all. 
That  officer  directly  asserted,  that  by  virtue  of  his  office,  he  was  entitled 
to,  and  would  fill  the  position  of  Prosecutor  in  this  case.  He  insulted 
the  Assembly,  the  Managers  appointed  by  that  body,  and  the  Counsel 
they  had  properly  employed,  and  declared  himself  the  representative  of 
the  State.     He  hAs  reiused  to  withdraw,  although  courteously  requested 
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to  do  so.  He  has  also  persisted  in  intruding  his  presence  in  this  case,  in 
the  face  of  a  written  communication  from  the  Managers,  demanded  by 
himself,  uj3on  the  oral  request  made  by  me  to  him,  onl)ehalf  of  the  Man- 
agers, that  he  would  quietly  withdraw^.  His  answer  to  that  communica- 
tion is,  "  that  briefly  he  declines  to  accede  to  the  request  of  the  Mana- 
gers." I  ask  the  Secretary  to  read  my  communication,  as  my  voice  is 
weak. 

The  Secretary  read,  as  follows  : 

San  Francisco,  May  2d,  1862. 
Hon.  F.  M.  Pixlei/j  Attorney/- General  of  the  State  of  California: 

Sir  : — The  Managers  on  behalf  of  the  Assembly  to  conduct  the  prosecu- 
tion of  the  Articles  of  Impeachment  against  James  H.  Hardy,  District 
Judge  of  the  Sixteenth  Judicial  District,  with  a  desire  to  serve  the  pub- 
lic interest,  and  conduct  the  trial  of  said  Impeachment  to  a  proper  ter- 
mination, hereby  respectfully  request  you  to  withdraw  from  all  further 
connection  with  the  case.  The  Managers  are  impelled  to  make  this  re- 
quest b}^  a  knowledge  of  the  fact  that  you  entertain  opinions,  and  are 
actuated  by  feelings,  Antagonistic  to  the  prosecution;  that  you  have 
frequently  denounced  the  Impeachment  as  a  farce,  both  to  individual 
Managers  and  to  others ;  that  since  the  evidence  on  the  part  of  the  State 
has  been  offered  before  the  Court,  you  have  said  "  there  was  no  case  made 
out,*'  and  that  "it  w^ould  amount  to  nothing";  that  by  the  course  you 
have  pursued  during  the  trial  of  the  case,  you  have  deprived  the  Prose- 
cution of  the  benefit  of  able  Counsel,  who  have  carefully  investigated 
and  fully  understand  the  case ;  that  from  your  limited  connection  with 
the  Prosecution,  it  is  impossible  for  you  alone  to  conduct  it,  whatever  its 
merits  may  be,  with  any  hope  of  success;  that,  finaUy,  from  your  con- 
duct and  conversation,  the  Managers  have  no  confidence  in  you  to  prose- 
cute this  case  to  a  proper  termination. 

THOMAS  CAMPBELL,  Chairman. 

H.  G.  WOETHINGTON, 

T.  N.  MACHIN, 

J.  G.  McCULLOUGH. 

* 

Mr,  Campbell. — [Kesuming.]  Now,  Mr.  President  and  Senators,  as  I 
said  before,  to  this  communication  the  Attorney-General  has  briefly 
replied  that  he  declined  to  accede  to  the  request  of  the  Managers.  Turn- 
ing to  the  statutes  to  find  some  warrant  of  authority  for  the  remarkable 
conduct  of  the  Attornev-General  in  this  matter,  I  find  that,  in  all  the 
law,  there  is  but  one  brief  sentence  upon  w^hich,  it  must  be,  that  he 
founds  his  action,  and  takes  his  position  to  which  he  says  he  was  entitled 
at  the  commencement  of  the  proceedings.  This,  may  it  please  the  Court, 
is  what  the  Managers  utterly  and  positively  deny.  The  language  of  the 
statute  defining  the  duties  of  the  Attorney-General  says :  [I  quote  the 
last  sentence  of  Article  107,  Section  2,  Wood's  Digest :]  "  It  shall  also  be 
his  duty  to  assist  in  all  impeachments  which  may  be  tried  by  the  Sen- 
ate." The  language  of  the  statute  is  expressly  that  he  shall  "  assist," 
and  we  claim  the  use  of  that  very  word  shows  clearly  that  the  position 
we  assume  is  correct,  for,  by  the  use  of  that  word  '*  assist,"  it  is  clearly 
shown  that  somewhere  else  is  the  right  to  control  and  direct  recognized. 
And,  may  it  please  the  Court,  the  Managers  urge  farther,  that  the 
Attorney-General  has  not  any  right  whatever  in  these  premises,  and 
urge  upon  the  consideration  of  honorable  Senators  the  positive  difference 
between  a  right  conferred  and  a  duty  imposed.  As  illustrative,  I  will 
say,  in  connection  with  this  point,  that  the  Legislature,  "in  the  exercise  of 
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its  power  and  right,  imposed,  among  other  duties,  upon  the  Attorney^ 
General,  the  duty  to  assist  in  all  impeachments  which  may  be  tried 
before  the  Senate,  but  conferred  thereby  no  power  on  him,  or  right.  It 
becomes  necessary,  then,  for  the  Court  to  determine  who  is  tm  manage 
this  case,  since  it  has  become  impossible  for  the  Managers  and  the 
Attorney-General  to  act  in  concert,  and  in  order  that  this  determination 
may  be  arrived  at,  I  ask  the  Court  to  rule  upon  this  motion.  I  move 
that  the  Attorney-General  be  informed  by  the  Court,  that,  under  the 
Constitution,  the  Assembly,  through  its  Managers,  have  entire  control  of 
this  case,  and  that  his  duty  being  to  assist,  such  assistance  is  to  be  ren- 
dered only  at  the  request  of  the  Managers,  and  then  under  their  direc- 
tion. 

Mr.  Pixley, — Mr.  President :  If,  Sir„  I  was  conscious  in  any  degree  of 
deserving  this  deliberate  and  premeditated  insult  which  these  Managers 
have  put  upon  me,  I  should  stand  at  the  bar  of  this  Senate,  the  highest 
authority  of  the  State  of  which  I  have  the  honor  to  be  an  officer,  not 
only  with  embarrassment,  but  with  mortification.  But,  Sir,  conscious  of 
the  fact  that  I  have  done  nothing,  and  omitted  to  do  nothing  that  is  not 
in  strict  accordance  with  the  duties  and  the  dignity  of  my  office,  I  stand 
here  confident  in  the  belief  that  honorable  Senators  will  sustain  me.  I 
might,  perhaps,  be  permitted  to  call  the  attention  of  the  Senate  to  the 
fact,  that  when  the  hand  of  that  time-piece  [pointing  to  the  Senate  clock] 
reached  within  fifteen  minutes  of  the  hour  that  the  Senate  had  fixed  upon 
for  the  trial  of  this  case,  these  four  honorable  Managers  of  the  Assembly, 
who  obtained  time  yesterday  to  arrange  this  matter  with  the  Attorney- 
General,  left  me  unnoticed  and  unnotified  that  this  morning  I  was  to  be 
arraigned  at  this  bar.  They  come  in.  Sir,  with  a  two  page  Tetter,  copied, 
and  with  a  five  page  speech,  written  out,  as  the  result  of  their  calm  de- 
liberations, unknown  and  unnoticed  to  me.  But,  Sir,  whether  I  am  right 
or  wrong,  the  Senate  must  indulge  me  in  briefly  referring  to  my  statement 
of  the  history  of  this  case.  I  believe  I  am  the  Attorney-General  of  this 
Commonwealth,  if  the  House  and  their  Managers  have  forgotten  it.  I 
know  that  the  law  which  imposes  upon  me  the  duties  of  my  office,  ren- 
ders me  the  legal  assistant  of  the  honorable  Managers ;  and  if  they  did 
not  know  it,  they  should  remember  "  IgnorerUia  lex  non  excusat/*  If  they 
were  ignorant  of  the  fact,  they  should  not  have  sought,  after  making 
their  mistake,  to  throw  it  upon  me.  But,  Sir,  the  House  has  as  strictly 
and  sedulously  ignored  my  official  existence,  as  if  there  was  no  such  office 
M  mine  prescribed  by  the  Constitution.  The  honorable  Managers  kept 
up  and  continued  that  ignorance  in  relation  to  my  position ;  except  that 
when  their  Impeachment  was  prepared,  when  their  witnesses  had  been 
examined,  when  their  Articles  were  preferred  at  the  bar  of  the  Senate, 
one  of  them  informs  me  that  they  believed  the  Attorney-General  had  a 
right  to  appear  in  the  case,  and  asked  me  to  their  rooms. 

Now,  then,  Mr.  President  and  Senators,  I  raise  this  question  of  law :  I 
8ay  that  the  House  of  Assembly  has  no  right  to  bring  to  your  bar  paid 
Attorneys.  I  say  that  the  Constitution  of  the  State  delegates  to  that 
branch  of  the  Government  the  right  of  legislation  and  the  right  to  pre- 
sent impeachments  at  the  bar  of  the  Senate;  and  they  have  as  good  a 
right  to  go  out  and  hire  an  Attorney  to  bring  in  a  communication  to  your 
bar,  or  to  hire  an  Attorney  to  sit  in  Committees  of  Conference  with 
your  Senate,  as  they  have  to  hire  Attorneys  to  appear  here.  I  say  that 
that  is  a  delegated  authority  which  is  given  by  the  House  to  their  Mana- 
gers before  the  Senate ;  and  that  they  could  not  bring  paid  talent  to  the 
performance  of  that  duty,  even  if  they  did  not  posse  ss  it  themselves. 
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I  say  aoother  thing,  A£r.  President :  That  in  the  whole  history  of 
criminal  jurisprudence,  there  is  not  another  case  where  a  Senate  or  a 
House  have  so  far  forgotten  their  own  honor  as  to  go  out  and  bring  in 

Eaid  Coi^iisel,  so  far  as  my  reading  extends.  In  all  the  impeachmeDts 
rought  by  Parliament  at  the  bar  of  the  House  of  Lords,  (I  refer  to  the 
cases  of  Lord  Ecclesfield,  Warren  Hastings,  and  many  others,)  there  is 
not  one  single  instance  where  a  paid  Attorney  or  Counsel  has  been 
brought  to  that  bar.  All  these  cases  were  always  conducted  by  the 
talent  and  ability  which  the  House  of  Commons  in  England  has  never 
yet  lacked.  I  say,  that  in  the  trial  of  impeachments  before  the  Senate 
of  the  United  States,  the  House  of  Representatives  has  never  been  so 
poor  in  talent  as  to  be  driven  to  purchase  it  of  the  outside  members  of 
the  legal  profession. 

This  case  is  not  only  without  authority  of  law  and  without  authority 
of  precedent,  but  I  say  that  the  lack  of  courtesy  towards  an  officer  of 
their  own  State  Government  is  also  without  precedent  in  the  history  of 
any  case  of  the  kind. 

But,  Mr.  President  and  Gentlemen  of  the  Senate,  I  desire  to  call  your 
attention  to  this  other  fact :    Have  I  interfered  in  this  case  ?    Have  I,  by 
letting  drop  one  single  word,  shown  that  I  was  sensitive  to  the  insult 
that  yj>u  all  saw  was  being  put  upon  me  ?    Have  I,  by  disclosing  one  syl- 
lable of  sensibility  upon  this  subject,  shown  that  I  was  not  in  harmony 
with  this  Management  and  their  paid  Attorneys,  until — ^when,  Mr.  Chair- 
man ?     I  have  sat  here  as  modestly  as  my  character  pennits  me,  and 
made  no  opposition  to  the  control  of  these  Managers.    But,  Sir,  when  a 
point  was  made  before  this  bar,  and  they  called  upon  your  Honor  to  pass 
on  the  single  question — Whether  a  prisoner,  charged   here  with   high 
crimes,  should  be  pettifogged  into  a  conviction,  or  whether  the  State,  in 
the  dignity  of  her  position,  should  throw  open  wide  and  liberally  the 
rules  of  evidence,  and  conclude  upon  (in  the  language  of  that  writer  upon 
Constitutional  Law  which  you  read  yesterday,)  the  most  liberal  interpre- 
tation— I  then  chose,  in  proper  language,  at  apt  time,  in  dignity  to  the 
Assembly,  and  in  courtesy  to  the  Managers,  and  with  no  disrespect  to 
their  Attorneys,  to  say  that  I  differed  with  them  in  an  opinion  of  law. 
I  believe  I  made  that  statement  without  feeling,  and  without  any  desire 
to  display  and  bring  to  the  surface  of  political  notice  these  squabbles 
in  which  I  had  no  part.     Your  Honor  sustained  that  opinion ;  the  Senate 
sustained  the  decision.     I  was  right;  and  because,  then,  I  have  done 
only  what  was  right,  the  paid  Counsel  rise  in  their  places  and  withdraw 
from  the  case.     Was  it  my  fault.  Senators  ?     Was  it  my  fault,  Mr.  Presi- 
dent ?    Had  I  done  anything  or  said  anything  to  injure  their  nicest  feel- 
ings of  honor,  or  their  most  delicate  sensibilities  of  duty?     On   the 
contrary,  I  believe,  you,  gentlemen,  whatever  may  be  the  political  or 
personal  feeling  that  surrounds  this  case,  will  bear  me  out  when  I  say 
that  I  have  only  performed  my  duty,  and  performed  it  in  accordance 
with  my  ideas  of  it. 

Now,  it  has  been  said,  in  this  letter  written  to  me,  that  I  have  made 
statements  to  these  gentlemen,  in  regard  to  this  Impeachment.  Why, 
Sir,  for  the  first  time  in  my  life  have  I  seen  a  client  so  far  forgetful  of  his 
duty  as  to  come  into  the  Court  and  repeat  the  statements  of  his  Attor- 
ney, made  in  the  confidential  relation  of  client  and  Counsel ;  statements 
that  I  made  to  Mr.  Machin  and  to  the  other  gentlemen  in  this  body,  and 
perhaps  to  yourself,  Qooking  at  Mr.  Worthington.] 

Mr.  Worthington. — Not  to  me.  Sir. 

Mr.  Pixley. — Not  to  you.    But,  Mr.  President,  they  are  the  ones  that 
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now  bring  these  statements  to  the  notice  of  the  Court.  If,  as  Attorney 
in  the  ease,  I  have  seen  fit,  talking  with  them  as  to  the  proper  mode  of 
conducting  this  Impeachment,  to  question  some  of  the  rules  here,  and 
perhaps,  to  express  an  opinion  as  to  what  might  be  the  result — but  never 
as  to  what  were  the  merits  of  this  matter — they  should  not  have  nar- 
rated it  here. 

Now  then,  Mr.  President,  you  have,  in  the  decision  of  this  matter,  a 
duty  almost  as  important  to  perform  to  me  as  you  have  to  perform  to 
the  gentleman  who  stands  arraigned  as  a  criminal  at  your  bar.     This 

Eoint  affects  my  honor,  and,  unless  I  have  transcended  my  duty,  unless  I 
ave. performed  that  which  I  had  no  right  to  perform,  unless  I  have  been 
guilty  of  official  malfeasance,  acting  as  the  Counsel  of  these  gentlemen, 
1  shall  supplicate  you  not  to  put  upon  me  an  insult  before  this  State,  by 
this  body  driving  me  from  this  case. 

Mr,  Mc  CullaitgL — Mr.  President :  One  word  in  reference  to  the  exact 
question  before  the  Court.  The  Attorney-General  has  seen  fit,  as  the 
Managers  think,  more  than  once  to  indicate,  either  by  inuendo  or  by 
direct  assertion,  the  inability  of  the  Managers  to  conduct  the  Impeach- 
ment. And  also,  in  a  little  bad  Latin,  he  quotes  the  maxim,  "  Ignorentia 
lex  non  excusat ;"  whereas  it  is,  "  Ignorentia  legis  non  excusatJ'  We  are  not 
guilty  of  either  an  ignorance  of  the  maxim,  nor,  as  we  apprehend,  an 
ignorance  of  the  law.  The  Constitution  says  that  the  Assembly  shall 
have  the  sole  power  of  impeachment )  the  Senate,  the  sole  power  to  try 
impeachments.  That  portion  of  the  statutes  in  reference  to  the  duties 
of  the  Attorney-General,  after  laying  down  his  duty  to  prosecute  and 
defend  in  certain  cases  where  the  State  is  a  party,  in  the  latter  sentence 
of  the  section  simply  adds  :  "It  shall  be  his  duty  also  to  assist  in  the 
trial  of  impeachments."  It^is  his  duty  in  other  cases  to  "prosecute  and 
defend ;"  in  these  cases,  it  is  his  duty  to  "  assist" — and  to  assist  whom ? 
Necessarily  somebody  who  is  to  conduct  the  trial.  That  somebody, 
under  the  Constitution,  is,  we  apprehend,  the  Assembly;  the  Assembly 
either  in  body,  or  the  Assembly  through  its  Managers.  And  the  Assem- 
bly have  appointed  by  resolution — a  copy  of  which  you  have  upon 
record — ^Messrs.  Campbell,  Machin,  Worthington,  Shannon,  and  McCul- 
lou^h,  as  Managers  of  this  impeachment  case. 

Now,  as  to  the  question  of  law,  whether  we  have  the  power  to  employ 
Counsel  or  not.  That  is  not  a  question  which  we  see  fit  to  argue,  or  to  ask 
the  opinion  of  the  Attorney-General  upon.  That  question  we  will  ask 
here^er,  if  necessary,  of  this  Court  to  decide.  What  we  claim  here,  and 
all  we  claim  here,  this  morning,  is,  that,  as  the  Managers  of  this  Impeach- 
ment, we  have  the  sole  power  to  conduct  and  control  that  Impeachment. 
Whether  hereafter  we  will  employ  Counsel,  whether  we  will  ask  the  as- 
sistance of  other  Counsel,  under  the  authorization  of  the  Assembly,  re- 
mains for  us,  and  only  for  us,  to  say ;  and  it  will  be  for  this  Court  to  deter- 
mine the  question,  as  a  Court,  whether  we  are  exercising  that  power  of  the 
Assembly  which  has  been  delegated  to  us,  rightly.  The  only  question 
here  is  the  sole  question,  whether,  under  the  Constitution,  and  under  the 
law  laying  down  the  duties  of  the  Attorney-General,  and  under  the  law 
of  the  Criminal  Practice  Act  in  reference  to  trying  Impeachments,  we 
have  the  power  to  conduct  and  control  this  Impeachment.  And  if  we 
have,  we  want  the  judgment  of  the  Court  upon  that  question  and  this 
motion.  There  are  no  side  issues  as  to  the  honor  of  the  Attorney- 
General,  or  the  honor  of  these  Managers,  as  to  an  insult  placed  upoir 
the  Attorney-General,  or  an  insult  he  attempts  to  place  upon  the  Mana- 
gers.   It  is  not  whether  he  has  insulted  tne  Assembly,  or  whether  we 
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have  insulted  him.  The  sole  question  is  what  I  have  stated,  and  we  ask 
the  decision  of  the  Court  thereon. 

The  Frcsidiiig  Officer, — The  Eleventh  Kale  requires  that  **  At  all  times, 
while  the  Senate  is  sitting  upon  the  trial  of  the  Impeachment,  the  doors 
of  the  Senate  Chamber  shall  be  kept  open  until  the  final  argument  by 
the  Counsel  of  the  parties  is  closed.  All  persons  unconnected  with  said 
trial  shall  be  excluded  from  within  the  bar  of  the  Senate,  during  said 
trial,  except  ladies  and  Reporters."  What  is  the  pleasure  of  the  Senate; 
to  proceed  upon  this  question — which  is  of  somewhat  a  peculiar  charac- 
ter— with  closed  doors,  or  in  open  session  ? 

Several  Senators. — In  Open  Senate. 

The  Presiding  Officer, — ^The  Senate  will  recollect  that  this  is  not  a  ques- 
tion between  the  Senate  and  the  accused,  Jbut  between  an  officer  of  the 
Grovernment  and  a  committee  of  the  Assembly. 

Senator  MerritC — I  think  the  Senate  doors  had  better  be  closed ;  and  I 
make  a  motion  to  that  effect. 

Senator  De  Long. — I  object  to  it.  I  do  not  see  why  we  cannot  proceed 
as  well  in  open  Senate,  as  any  other  way. 

Senator  Kutz. — I  would  inquire  if,  provided  the  Senate  decide  to  sit 
with  closed  doors,  Members  of  the  Assembly  would  be  excluded  ? 

The  Presiding  Officer. — Every  one  would  be  excluded,  except  Senators, 
and  the  necessary  officers  of  the  Senate. 

Senator  Parks. — It  appears  to  me  that  this  is  an  unnecessary  conclu- 
sion, when  we  have  to  determine  a  question  here,  the  result  of  which 
determination  will  soon  be  known  in  any  event.  I  do  not  suppose  any- 
thing is  going  to  be  said  or  done  here  which  will  offend  any  one ;  and 
cannot  see  the  necessity  of  closing  the  doors. 

Senator  Van  Dyke, — This  is  a  question  which  does  not  affect  the  rights 
of  the  accused  at  all.  It  seems  to  me  but  proper,  when  a  matter  of  the 
peculiar  character  of  that  under  consideration  is  to  be  discussed,  that  the 
doors  should  be  closed. 

Senator  Merritt. — ^We  have  to  decide  whether  the  Attorney-General  is 
to  be  here  or  not.  If  we  decide  he  is,  perhaps  the  Managers  will  with- 
draw; and  then  the  case  would  go  back  to  the  Assembly,  and  the  As- 
sembly might  appoint  new  Managers.  Still,  I  am  not  strenuous  about 
my  motion.  If  any  considerable  number  of  Senators  object,  I  will  with- 
draw it. 

Senator  De  Long. — Well,  I  object  to  clearing  the  Hall. 

Senator  Merritt. — I  withdraw  the  motion. 

Senator  Hathaway, — ^I  renew  it. 

The  question  as  to  whether  the  Senate  should  discuss  and  determine 
the  question  between  the  Attorney-General  and  the  Managers  with 
closed  doors,  was  then  put  to  the  Senate,  and  the  Senate  refused  to  clear 
the  Hall,  by  the  following  vote  : 

Ayes — Messrs.  Chamberlain,  Denver,  Harriman,  Hathaway,  Irwin, 
Kimball,  I^ewis,  Merritt,  Nixon,  Oulton,  Perkins,  Powers,  Porter,  Soule, 
and  Van  Dyke — 15. 

Noes — Messrs.  Baker,  Banks,  Burnell,  Crane,  De  Long,  Gallagher, 
Gaskill,  Harvey,  Heacock,  Holden,  Kutz,  Parks,  Quint,  Rhodes,  Shurt- 
leff,  Warmcastle,  Watt,  and  Williamson — ^18. 

The  announcement  of  the  vote  was  received  with  applause  by  the 
lobby ;  whereupon  the  Presiding  Officer  directed  the  looby  to  be  in- 
stantly cleared  upon  a  repetition  of  the  offence. 
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The  Presiding  Officer, — ^Rale  Eighth  Beems  to  require  that  all  questions 
shall  be  first  decided  by  the  President ;  a  duty  which  I  would  gladly 
avoid  in  this  instance,  could  it  be  done.  I  think  that,  under  the  Consti- 
tution and  under  the  statutes  of  this  State,  and  under  general  par- 
liamentary law,  the  House  of  Assembly  and  its  Committee  of  Managers 
are  the  sole  conductors  of  thiB  Impeachment ;  that  upon  them  devolves 
the  responsibility  absolutely  of  conducting  it.  Like  any  other  party 
appearing  in  Court,  they  have  a  right  to  employ  Counsel;  and  it  is  not 
correct  to  say  there  is  no  precedent  therefor.  The  Legislature  of  Wis- 
consin prosecuted  Mr.  Hubbell — I  think  that  was  his  name — one  of  the 
Judges  of  the  Supreme  Court  of  that  State,  in  eighteen  hundred  and  fifty- 
two,  or  eighteen  hundred  and  fifty-three ;  and  on  that  occasion  they  em- 
ployed Counsel  to  assist  the  prosecution,  one  of  whom  was  Mr.  Bryan,  of 
liilwHukie,  to  whom  the  State  paid  three  thousand  dollars.  Whether 
there  are  other  precedents  of  the  kind,  or  not,  I  am  not  aware.  The 
statute  requires  the  Attorney-General  to  assist,  and  I  suppose  it  is  his 
undoubted  duty  and  right  to  be  present.  I  am  of  the  opinion,  then,  so 
far  as  my  personal  opinion  is  concerned,  that  the  Managers  have  a  right 
to  control  this  Impeachment.  I  decide  in  favor  of  the  motion,  or  order ; 
although  it  is  not  couched  in  exactly  the  terms  in  which  it  should  be 
entered. 

Mr.  Thomas  Campbell. — If  the  Court  will  make  the  necessary  altera- 
tions, I  will  assent. 

The  Presiding  OflScer  quoted  from  Cushing's  Manual,  and  Story  on  the 
Constitution,  in  support  of  his  decision,  concluding  by  saying :  I  think, 
therefore,  there  can  be  no  question  of  the  right  of  the  Managers  to  con- 
duct and  control  the  prosecution  of  this  Impeachment. 

The  order  was  amended  so  as  to  read  as  follows : 

"  Upon  motion  of  the  Managers  upon  the  part  of  the  Assembly,  it  is 
ordered —  ,         .  , 

"  That  the  Assembly,  by  itself,  or  its  Managers,  have  the  sole  right  to 
direct  and  control  the  trial  upon  the  Articles  of  Impeachment  in  this 
case ;  and  that  said  Managers  be  informed  thereof.'' 

Senator  Perkins. — I  understand,  that,  by  the  law,  the  Attorney-General 
not  only  has  the  right,  but  it  is  his  duty  to  assist  in  this  prosecution; 
and  I  shall  vote  upon  it  simply  as  a  question  of  law. 

It  was  moved  that  the  order  be  entered ;  which  motion  prevailed  by 
the  follow] Dg  vote  : 

Ayes — ^Messrs  Banks,  Bumell,  Chamberlain,  Crane,  De  Long,  Hatha- 
way, Harriman,  Harvey,  Kimball,  Kutz,  Nixon,  Oulton,  Parks,  Perkins, 
Porter,  Rhodes,  Soule,  Shurtleff,  Van  Dyke,  and  Watt— 20. 

Noes — Messrs.  Baker,  Gaskill,  Heacock,  Holden,  Irwin,  Lewis,  Mer- 
ritt,  Powers,  Quint,  and  Williamson — 10. 

Senator  Warmcastle  declined  to  vote. 

Senator  Gallagher  was  excused  from  voting,  he  stating  that  he  was 
not  sufficiently  conversant  with  the  point  to  be  decided. 
When  the  result  was  announced,  the  Attorney-General  retired. 
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EXAMINATION   OF   THOMAS   LA8PETRE   RESUMED. 

Mr,  WiUiams. — ^You  stated,  yesterday,  that  you  had  Ijeen  intimately  ac- 
quainted with  Judge  Hardy  for  many  years,  did  you  not  ? 

A. — Yes. 

Q. — ^You  also  said  you  had  been  a  good  deal  in  his  company,  did  you 
not? 

A. — I  said  that  during  the  past  three  years  I  had  been  a  good  deal  in 
his  company. 

Q. — !Now,  during  the  time  of  your  acquaintance  and  association  with 
Judge  Hardy,  have  you  ever  heard  him  utter  any  sentiments  favorable 
to  the  dissolution  of  this  Union  ? 

A. — I  never  have. 

Q. — Do  you  know  what  political  sentiments  upon  the  broad  question  of 
Union  or  Disunion,  Judge  Hardy  has  entertained  for  the  last  year,  from 
his  general  conversation  in  your  association  with  him  ? 

A. — Well,  I  do  not  know ;  I  cannot  speak  as  to  his  general  sentiments. 
I  have  heard  Judge  Hardy,  1  think,  speak  of  the  crisis  very  frequently; 
but  I  never  heard  him  express  any  sentiments  that  could  be  considered 
disloyal,  or  in  favor  of  the  dissolution  of  the  Union. 

CROSS  EXAMINATION. 

Mr.  McCuGough. — Mr.  Laspeyre,  what  do  you  mean  by  disloyal  ? 

A. — It  is  a  very  hard  matter  to  determine  what  disloyalty  is  now. 

Q. — What  is  your  idea  of  loyalty  ? 

A. — ^Well,  I  do  not  think  proper  to  give  my  idea  of  loyalty. 

Q. — ^Well,  Mr.  Laspeyre,  when  you  answer  that  you  have  never  heard 
Judge  Hardy  express  any  sentiments  that  you  considered  disloyal,  what 
do  you  mean  ? 

A. — Well,  I  mea»  this.  Sir — that  I  never  have  heard  Judge  Hardy  say 
that  he  was  in  favor  of  dissolution  of  the  Union.  I  never  have  heard 
him  say  that  he  was  against  the  Government,  and  in  favor  of  breaking 
up  the  Union.  I  never  have  heard  him  say  any  such  thing  as  that. 
Judge  Hardy  belongs  to  the  Democratic  party,  as  you  are  aware,  I  pre- 
sume. 

Q. — ^Which  wing  ? 

A. — He  belongs  to  the  Breckinridge  wine  of  the  Democratic  party,  I 
believe.     He  has  always  been  considered  a  Breckinridge  Democrat. 

Q. — ^Havo  you  never  heard  Judge  Hardy  justify  the  withdrawal  or  se- 
cession of  the  Southern  States  from  the  Union  ? 

A. — Not  that  I  am  aware  of     I  do  not  think  that  I  ever  have. 

Q. — ^Have  you  never  heard  Judge  Hardy  justify  or  advocate  the  cause 
of  Mr.  Jefferson  Davis  ? 

A. — ^Not  that  I  am  aware  of,  Sir.  I  would  like  to  state,  in  connection 
with  this  matter,  that  I  do  not  think  that  I  have  ever  had  any  very  par- 
ticular conversation  with  Judge  Hardy  upon  this  subject. 

[Mr.  Campbell,  of  Counsel  for  Prosecution,  re-entered,  and  took  his 
seat.] 

Q. — You  have  never  had  any  particular  conversation  with  Judge  Har- 
dy, on  the  subject  ? 

A. — No,  Sir;  not  that  I  am  aware  of.  I  have  no  recollection  of  hav- 
ing any  particular  conversation  with  him,  on  this  subject. 

Q. — Then  you  would  not  be  likely  to  have  heard  him  express  any  sen- 
timents, either  loyal  or  disloyal  ? 
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A. — I  have  heard  him  talk  politics  very  frequently.  I  have  been  in 
hlB  company  a  good  deal  during  the  last  year. 

Q. — Did  you,  or  not,  ever  hear  Judge  Hardy  express  any  sympathy 
with  the  Confederate  Army,  or  with  the  Confederate  cause,  in  any  way 
or  manner  ? 

A. — I  am  not  aware  that  I  ever  have. 

Q. — Did  you  ever  hear  him  express  any  gratification  at  the  results  of 
any  battles  that  have  ever  taken  place  between  the  two  armies  ? 

A. — Not  that  I  am  aware  of.     1  do  not  think  I  ever  have. 

Q. — Did  you  ever  hear  him  express  any  gratification  at  successes  of 
the  Union  Army  ? 

A. — ^I  (Jo  liot  know  as  I  ever  heard  him  express  any  gratification  at 
successes  of  the  Union  Armies. 

Q. — Or  at  the  success  which  has  attended  President  Lincoln's  Govern- 
ment? 

A. — ^No,  Sir. 

Q.— Not  at  all? 

A. — No,  Sir.  ^ 

Q. — Or  an V  regret  at  any  Union  defeat  ? 

A. — Not  that  I  am  aware  of  I  have  seen  Judge  Hardy  but  very  lit- 
tle since  last  winter;  since  the  battles  commenced;  since  the  fighting 
has  been  going  on.  Consequently,  I  have  had  but  very  little  opportunity 
of  hearing  him  express  any  opinion. 

Q. — Mr.  Laspeyre,  as  to  your  own  sympathies— do  you,  or  not,  sympa- 
thize with  the  Confederate  forces,  or  with  the  Confederate  Govern- 
ment ? 

A. — I  am  not  aware,  Sir,  that  my  loyalty  has  been  questioned  here,  or 
that  I  am  here  for  Impeachment.  If  you  want  to  know  my  opinion, 
Sir,  I  can  assure  you  that  I  do. 

RE-DIRECT  EXAMINATION. 

Jfr.  Willtains, — ^You  were  asked,  on  cross  examination,  to  define  what 
yott  meant  by  "  loyalty."  Did  you,  when  you  gave  that  answer  to  me, 
mean  loyalty  to  the  Constitution  and  Government  of  the  United  States  ? 

A. — ^That  is  what  I  meant,  Sir.  I  should  like  to  make  a  statement,,  in 
connection  with  my  testimony  yesterday,  as  I  might  not  have  been  ex- 
plicit enough.  I  heard  the  testimony  of  Mr.  Finnigan,  and  I  read  his 
testimony  before  the  Assembly  Committee ;  and  I  am  very  positive  that 
there  is  not  a  word  of  truth  in  what  Mr.  Finnigan  said  in  relation  to 
there  being  any  toast  drank  at  the  St.  George  hotel  when  I  was  present, 
»t  the  time  he  mentioned  in  his  testimony.  I  never  hoard  Judge  Hardy 
drink  any  such  toast ;  and  never  was  present  on  any  such  occasion. 

RE-OROSS  EXAMINATION. 

Mr.  McOuMough, — You,  of  course,  cannot  say  but  what  this  toast  was 
drank  at  the  St.  George  hotel  at  some  time  when  you  were  not  there  ? 

A. — I  could  not  say  as  to  that.  Sir. 

Q. — Then,  of  course,  it  cannot  be  a  fabrication  ? 

A.— The  assertion  of  the  toast  being  drank  when  I  was  present,  I  said 
w*B  a  fabrication. 
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EE-DIBEOT  EXAMINATION. 

Mr,  WiUiamB, — ^How  about  your  having  heard  and  read  Mr.  Finnigan's 
testimony  ? 

A. — I  read  his  testimony  before  the  Committee,  and  I  heard  his  testi- 
mony given  here  yesterday. 

Q. — -Did  he,  or  not,  swear  positively  before  the  Committee  that  you 
were  present  at  the  time  of  this  toast  ? 

A. — He  did. 

Q. — And  you  also  heard  what  he  said  here  yesterday  ? 

A. — I  h^ard  what  he  said  here  yesterday. 

Senior  Kutz, — You  state  that  you  never  heard  such  a  toast  drank.  I 
ask  you  whether  you  ever  heard  one  of  that  kind  proposed  ? 

A. — I  never  did. 

Mr,  McCuUough. — The  Managers  would  like  to  have  now  entered  of 
record  as  their  Counsel — Messrs.  Campbell,  Edgerton,  and  Higby,  who 
yesterday  withdrew. 

Mr.  CampbeU, — Having  understood,  Mr.  President,  that  the  Attorney- 
General  is  no  longer  engaged  in  the  management  of  this  case,  we  are 
perfectly  willing  to  resume  our  places  as  Counsel. 

The  Presiding  Officer. — I  have  to  inform  the  Senate  that  the  Managers 
have  now  employed  Messrs.  Campbell,  Edgerton,  and  Higby,  as  Counsel 
to  aid  the  Prosecution. 

Senator  Quint. — I  rise,  as  I  did  the  other  day,  to  call  the  attention  of 
this  Court  to  the  question  of  the  right  of  the  Managers  to  employ  the 
number  of  Counsel  that  they  have  engaged  to  conduct  this  case. 

Senator  Irwin. — I  rise  to  a  point  of  order.  It  is,  that  we  are  now  sit- 
ting as  a  Court,  and  have  no  right  to  entertain  any  motion. 

The  Presiding  Officer  decided  that  it  was  a  matter  of  order  to  be  call- 
ed to  the  attention  of  the  Court  at  any  time  when  Senators  pleased. 

Senator  Quint  then  moved  that  there  be  but  two  Couns^  allowed  to 
appear  before  the  Court  on  the  part  of  the  Prosecution. 

Senator  Van  Dyke  rose  to  a  point  of  order — ^that  the  question  could 
not  be  raised  before  the  Court. 

The  Presiding  Officer  decided  that  it  was  in  order  for  any  Senator  to 
make  a  motion  m  regard  to  the  number  of  Counsel  that  should  be  heard 
in  the  progress  of  the  trial.  But,  as  regarded  the  number  of  Counsel 
that  might  appear,  that  was,  in  the  judgment  of  the  Chair,  a  matter 
entirely  within  the  control  bf  the  House,  with  which  the  Senate  had 
nothing  to  do. 

Senator  Quint  stated  that  that  was  his  motion ;  that  the  number  of 
Counsel  who  should  be  heard,  on  the  part  of  the  Prosecution,  should  be 
limited. 

The  Presiding  Officer. — The  Chair  took  occasion  to  refer  to  and  pass  on 
that  matter  some  time  since. 

Mr.  Williams. — Since  that  question  is  now  up,  and  the  subject  has  been 
mentioned  by  the  Chair,  perhaps  it  is  as  good  a  time  as  any,  while  we 
are  discussing  the  mode  of  conducting  this  trial,  to  make  a  suggestion  to 
the  Court  which  I  intended  to  have  reserved  until  we  were  prepared  to 
have  commenced  the  summing  up.  This  Court,  it  has  been  announced 
repeatedly,  and  every  member  is  aware  of  and  familiar  with  the  fact, 
has  the  entire  control  as  to  how  many  Counsel  shall  sum  up  this  case  on 
a  side.  It  has  also  just  been  announced  from  the  Chair,  that  on  all  sub- 
jects in  connection  with  the  mode  of  conducting  the  proceedings,  the 
Court  has  the  control,  except  upon  the  question  of  who  shall  be  employed 
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—and  these,  another  power  comes  in'and  directs.  I  understand  that  to 
be  the  view  of  the  Court.  Now,  with  the  permission  of  the  President, 
I  bog  leave  to  call  your  attention  to  the  position  in  w^hich  we  find  our- 
selves in  this  case,  with  reference  to  the  number  of  Counsel.  I  do  not 
complain  of  the  number  of  Counsel  employed  against  us ;  I  have  no 
right  to.  As  an  honorable  Senator  has  said,  the  other  side  may  employ 
fifty  Counsel,  if  they  please;  and  we  will  not  complain.  But  when  we 
have  got  through  with  this  proof,  and  those  fifty  gentlemen  have  all  bad 
a  hand  in  the  examination  of  the  witnesses,  or  two  or  three  of  them,  by 
relays  and  instalments,  and  come  to  sum  up  this  cause,  I  do  object  to 
forty-nine  of  that  fifty  summing  up  against  me.  And  I  am  going  to  ap- 
peal to  this  Court,  at  a  proper  time — and  do  not  know  but  this  is  as  good 
as  any  other,  to  have  the  matter  understood — as  a  matter  of  justice,  as  a 
matter  of  fairness,  as  a  matter  of  equality,  to  be  dealt  out  to  each  side, 
quantity  for  quantity,  that  when  we  come  to  sum  up  this  cause,  there 
shall  be  but  one  Counsel  beard  upon  a  side. 

The  Presiding  Ojficer. — We  cannot  consume  time  on  that  question  now. 
Mr.  Wtlliams. — 1  do  not  propose  to  occupy  five  minutes.  Am  1  unrea- 
sonable in  my  request?  I)o  I  obtain  any  unreasonable  advantage  in 
this?  VV'h}'',  in  the  opening  of  this  case  on  the  part  of  the  Prosecution, 
there  was  an  opening  stating  the  evidence  to  be  given,  which  was  equiv- 
alent to  a  summing  up ;  and  with  great  advantages  over  the  summing 
lip ;  for  the  Counsel  [Higby]  assumed  his  facts,  and  argued  from  them. 
When  we  come  to  sum  up,  I,  in  my  only  speech  upon  the  facts  in  this 
;  case,  will  be  restricted  to  facts  proved.  The  Counsel  for  the  Prosocu- 
j  tiou,  in  opening,  had  a  kind  of  summing  up,  which,  being  without  any 
restriction  whatever  from  the  evidence  or  the  facts  in  the  case,  is  worth 
more  than  any  three  speeches  after  the  testimony  is  given.  Then,  as 
they  have  already  had  one  speech  on  the  evidence,  I  ask  and  implore 
this  Senate,  when  we  come  to  the  final  argument  of  this  cause,  to  pro- 
tect me  from  two  more  speeches  of  the  same  kind — which  would  make 
three  on  the  subject,  against  my  single  feeble  effort  in  behalf  of  my  client 
here,  where  his  character  and  more  than  physical  existence  is  at  stalce. 

Since  the  question  is  up,  as  I  said  before,  I  will  ask  the  Court  to  now 
make  an  order  upon  the  subject.  I  did  not  originally  intend  to  open 
discussion  upon  it,  at  this  point  of  the  proceedings. 

Mr.  McCuUough. — On  behalf  of  the  Managers,  I  desire  to  say  that  they 
think  this  question  is  premature.  So  far  as  one  of  the  Counsel  for  the 
Managers,  having,  by  way  of  an  opening,  made  an  elaborate  speech,  and 
li^amed  his  own  positions,  and  argued  from  those  positions  what  the 
law  is  upon  them,  is  concerned — with  due  respect  to  General  Williams, 
I  think  he  has  had  the  same  opportunity,  and  could  have  made  an  open- 
ing argument  of  the  same  character. 
Mr.  Williams. — My  self-respect  forbade  it,  Sir. 

Mr.  McCuUough. — Well,  if  the  self-respect  of  the  Managers  did  not,  on 
their  part,  General  Williams  certainly  should  not  complain  of  it.     As  to 
the  other  question,  T  apprehend  that  there  are  but  ♦.wo  speeches  to  be 
made  on  behalf  of  the  Prosecution — an  opening  and  a  closing  speech. 
(|  Vbether  those  speeches  are  made  by  the  same  gentleman,  or  by  two 
J  p-ntlemen,  it  certainly  cannot  affect  General  Williams.     If  the  same  gen- 
(I  tlcman  delivers  — 

Mr.  W'lliami. — [Interrupting.]     My  motion  is  that  an  order  be  entered 
allowing  bat  one  final  argument  on  each  side. 
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tended,  when  the  appropriate  occasion  came,  to  ask  each  individual 
member  of  this  Court  to  say  how  that  should  be.  So  far  as  regards  the 
decision,  perhaps  I  am  wrong;  and  I  beg  leave  to  speak  with  due 
deference  to  the  Chair.  So  far  as  regards  the  power  of  the  Chair  to  di- 
rect, I  believe  there  is  another  rule,  which  orders  that  any  question 
which  may  arise  may  be  submitted  to  the  members  of  the  Court.  I 
suppose  that  applies  to  a  question  of  practice  as  well  as  any  other. 

Mr.  Highy, — 1  ask,  Mr.  President,  to  be  heard  one  moment  in  regard 
to  this  matter.  As  one  of  the  three  who  are  here  to  aid  in  the  prosecu- 
tion of  this  case  before  this  Court,  I  do  not  expect  to  have  anything  to 
say  in  the  closing  argument.  But  I  would  like  to  say  this — as  probably 
some  members  of  this  judicial  body  are  not  acquainted  with  the  iniles  as 
to  arguments  in  cases  of  this  kind :  I  do  not  know  how  it  may  be  with 
the  able  Counsel  for  the  defence,  but  if  I  were  in  his  place,  I  would  pre- 
fer to  have  an  argument  that  is  made  under  the  rules  \  such  as  could  be 
required  in  advance  of  what  I  should  have  to  say  for  the  defence.  That, 
according  to  the  rules,  would  require  the  Prosecution  to  make  a  state- 
ment of  Its  points.  And  the  closing  argument,  under  the  general  role, 
should  be  the  one  in  answer  to  the  argument  of  the  defence. 

aknator  Merritt. — If  the  Counsel  will  allow  me,  I  would  state  that,  as 
this  question  seems  raised  just  now,  there  have  been  several  cases  of  this 
kind,  and  I  have,  sent  for  the  Journals  to  see  what  the  precedent  is.  I 
hope  the  time  of  the  Court  will  not  be  consumed  in  discussing  the  mat- 
ter now,  but  that  Counsel  will  wait  until  the  proper  time  for  its  deter- 
mination comes. 

Mr.  Williams. — We  can  decide  it  in  quarter  the  time  now  that  it  will 
take  if  postponed  to  some  future  occasion. 

Mr.  Uigby. — [Resuming.]  I  will  be  through  in  a  moment.  I  find  that 
General  Williams  is  now  requiring  the  same  thing  of  this  body  as  on 
yesterday,  when,  in  his  argument,  he  insisted  upon  it  that  the  rales 
should  be  of  the  broadest  character ;  that  even  the  rules  of  evidence  and 
law  should  not  be  held  to  in  the  proceedings  of  this  Court.  Then,  Sir,  I 
would,  on  our  part,  insist  that,  according  to  all  precedents  in  cases  of 
impeachment,  the  Prosecution  should  have  the  privilege  of  opening — as 
it  did — and  also  the  closing  argument.  There  is  no  precedent  to  the 
contrary.  Then,  if  we  can  have  no  other,  let  us  observe  the  rules  and 
the  precedents  in  all  impeachment  cases,  and  go  away  from  those  of  law. 
And  if  we  do  that,  it  is  precedent  that  the  prosecution  should  have  the 
opening,  and  it  is  precedent  that  the  prosecution  should  close.  And  I 
refer  Senators  to  the  case  of  Chase,  who  was  tried  in  the  Senate  of  the 
United  States,  on  impeachment,  in  eighteen  hundred  and  four ;  when 
John  Eandolph,  Attorney  on  the  part  of  the  Managers,  opened  the  case 
before  any  evidence  was  taken,  and  the  Counsel  for  the  prosecution 
closed. 

Senator  GaskUl. — I  insist  on  my  motion — that  two  Counsel,  Mr.  Edger- 
ton  and  the  Attorney-General,  be  heard  on  the  part  of  the  Prosecution 
in  the  summing  up  of  this  case. 

Senator  Rhodes. — We  cannot  determine  that  matter.  It  is  impossible 
for  us  to  direct  who  shall  make  the  arguments. 

Tlie  Presiding  Officer. — After  the  order  entered  this  morning,  that  can- 
not be  done  by  the  Senate. 

Senator  Parks. — It  does  not  look  like  courtesy  to  say  who  shall  make 
the  arguments ;  but  I  suppose  this  Court  has  the  right  to  say  how  many 
arguments  shall  be  made,  or  whether  they  will  hear  any  or  not.    But 
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to  say  which  Attorneys  shall  make  them,  would  be  a  very  singular  pro- 
ceeding. I  hope  the  case  will  proceed ;  and  when  the  proper  time  comes, 
the  Senate  will  decide  as  to  the  number  of  arguments,  and  will  be  liberal 
to  both  sides. 

Mr.  Williams. — I  hope  the  Court  will  decide  on  my  motion  now. 

The  Presiding  Officer. — Are  the  members  of  the  Senate  in  favor  of  de- 
ciding the  question  now,  or  of  waiting  until  some  future  occasion  ? 

Od  division,  the  Senate  refused  to  decide  the  question  at  that  time — 
ayes,  15 ; .  noes,  16. 


TESTIMONY  OP   W.   D.   AYLETT. 

W.  D.  Aylett,  being  called  and  sworn,  testified  as  follows : 

Mr.  fl^tUtams. — ^Did  you  hear  the  testimony  given  by  Mr.  Finnigan,  on 
yesterday  ? 

A. — I  did  not. 

Mr.  Williams. — He  testified  that  on  the  day  of  the  election  of  General 
HcDougall  to  the  U.  S.  Senate,  he  was  at  the  St.  George  hotel,  in  Sacra- 
mento, and  there  saw  you.  Judge  Botts,  Judge  Hardy,  Mr.  Crittenden, 
and,  he  was  almost  certain,  Mr.  Laspeyre,  and  several  others,  standing  at 
the  bar  in  the  attitude  of  drinking,  or  about  to  drink ;  that,  on  that 
occasion  Judge  Hardy  proposed  a  certain  toast — "  Here's  to  the  health 
of  Jeff.  Davis  and  the  perpetuation  of  the  Southern  Confederacy  I  May 
his  name  be  perpetuated  as  that  of  the  immortal  WasLington  V  Did 
any  such  thing  ever  take  place  when  you  were  present  ? 

A. — ^No,  Sir. 

Q. — Did  any  such  thing  ever  take  place  in  your  presence,  on  the  day 
of  the  election  of  Senator  McDougall,  or  any  other  day  ? 

Witness. — In  connection  with  Judge  Hardy  ? 

Mr.  Williams. — In  connection  with  Judge  Harfiy. 

Witness.— No,  Sir. 

A  Senator. — I  think  Finnigan  testified  it  was  the  evening  of  that  day. 

Mr.  Williams. — A  day  is  twenty-four  hours  long.  [To  witness."]  On  any 
day,  or  any  hour,  day  or  night,  at  the  St.  George  hotel,  in  Sacramento, 
or  any  other  place,  did  any  such  occurrence  ever  take  place  in  your  pres- 
ence, in  connection  with  J  udge  Hardy  ? 

A. — ^No,  Sir. 

GROSS   EXAMINATION. 

Mr.  CampbelL — Dr.  Aylett,  there  was  a  great  deal  of  political  excite- 
ment in  Sacramento  at  that  time,  was  there  not  ? — a  great  deal  of  ex- 
citement springing  from  this  Senatorial  election  ? 

A. — Well,  Sir,  there  was  some  considerable  excitement  on  that  point. 

Q. — And  there  was  a  good  deal  of  excitement  generally,  was  there  not, 
as  between  those  who  favored  the  Government  of  the  United  States,  and 
those  who  favored  the  Southern  Confederacy  ? 

A. — Yes,  Sir. 

Q. — And  it  was  a  frequent  occurrence  for  persons  who  took  either  side 
of  that  question  to  get  together  and  drink  toasts  of  a  character  that  ex- 
pressed or  suited  their  peculiar  feelings  and  sympathies  in  regard  to  this 
matter? 

A — I  do  not  know  that  that  was  so. 
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Q. — ^Do  you  not  recollect  of  frequently  hearing  such  kind  of  toasts  as 
General  Williams  has  here  repeated  to  you  ? 

A. — I  do  not  recollect  of  hearing  any  such  language  used  in  ray  pres- 
ence as  a  toast. 

Q. — If  such  a  toast  had  been  offered  in  a  public  bar  room,  if  it  had 
been  given  within  your  hearing,  but  if  you  had  not  been  called  upon  to 
repeat  it  immediately  afterwards,  or  to  recall  it  to  your  mind  immedi- 
ately afterwards,  would  it  not  be  likely  that  you  would  forget  it  ? 

A. — I  think  not.  I  think  that  if  such  a  toast  was  proposed  at  such  a 
time,  I  would  have  recollected  it. 

Q. — Were  not  toasts  of  that  kind  very  common  among  those  who 
sympathized  with  Secessia? 

A. — I  do  not  recollect,  Sir,  at  that  time  of  hearing  any  toasts  of  that 
kind. 

Q. — You  are  yourself  a  sympathizer  with  the  rebellious  States  ? 

Witness. — Am  I  up  here  to  be  put  upon  trial  ? 

Mr.  Camphell. — Not  that  I  am  aware  of. 

Wit7ies8. — I  was  a  Democrat,  Sir. 

Mr.  CampheU. — But  the  question  was,  were  you  a  sympathizer  with 
what  is  known  as  the  Southern  Confederacy  ? 

WitiiesH. — I  was  in  favor  of  that  party  that  was  really  a  Democratic 
party — the  party  in  favor  of  the  Constitution  of  the  United  States. 

Mr.  Campbell. — Were  you  not  a  sympathizer  with  those  who  were  in 
arms  against  the  United  States?  Those  headed  by  Jefferson  Davis? 
That  is  what  I  want  to  get  at.  Are  you  not  a  sympathizer  with  those 
that  are  in  arms  against  the  United  States  ? 

Witness. — Yes,  Sir,  I  am. 

Q. — I  will  ask  you  one  more  question  :  Did  you  hear  Judge  Hardy,  at 
or  about  the  time  to  which  reference  has  been  made,  express  sympathy 
with  the  Confederate  cause  ? 

A. — I  do  not  recollect  hearing  him  express  himself  either  the  one  way 
or  the  other. 

Q. — Do  you  not  recollect  having  a  conversation  with  Judge  Hardy,  in 
the  course  of  which  he  expressed  himself  in  favor  of  the  Southern  Con- 
federacy ? 

A. — I  do  not,  Sir. 

Mr.  Williams. — You  were  asked,  if  such  a  toast  as  has  been  repeated 
was  proposed  and  drank  in  your  presence,  whether  you  would  be  likely 
to  recollect  it  or  not.  Now,  I  ask  you,  if  you  were  one  of  a  party — com- 
posed of  yourself,  Judge  Botts,  Judge  Hardy,  Mr.  Crittenden,  and  Mr. 
Jjaspeyre — and  such  a  toast  was  proposed  in  your  presence  by  one  of 
that  party,  whether  you  would  not  have  been  likely  to  have  heard  it 
distinctly,  and  to  have  remembered  it  distinctly  ? 

A. — Certainly,  Sir,  I  think  I  should. 


TESTIMONY  OF  CHARLES  T.   BOTTS. 

Charles  T.  Botts,  of  Sacramento,  being  called  and  sworn,  testified 
as  follows: 

Mr,  Williams. — Judge  Botts,  where  have  you  resided  for  the  last  year  ? 

A. — In  the  City  of  Sacramento. 

Q. — Did  you  hear  Finnigan's  testimony  given  yesterday  ? 


A. — ^I  did  not,  Sir. 

Q. — Did  you  hear  my  statement  of  it  to  Dr.  Aylett  ? 

A. — ^Not  very  distinctly. 

Mr.  WUliams. — Mr.  Finnigan  testified,  (if  I  make  any  mistake,  the 
gentlemen  on  the  other  side  will  connect  mo)  Finnigan  testified  that  on 
the  day  when  Genei*al  McDougall  was  finally  elected  Senator  of  the 
United  States  by  the  Legislature  of  this  State,  he  was  at  the  St.  George 
hotel,  in  the  City  of  Sacramento;  that  he  saw  yourself.  Judge  Hard}^ 
Dr.  Aylett,  Mr.  Laspej-re,  ex-Senator  Crittenden,  and  some  others, 
drinking  together,  or  about  to  drink  together,  at  the  bar  of  that  hotel. 
That  on  that  occasion,  Judge  Hardy,  after  his  glass  was  prepared,  offered 
this  toast :  "  Here's  to  Jeff.  Davis  and  the  perpetuation  of  the  Southern 
Confederacy;  may  his  name  be  perpetuated  like  that  of  the  immortal 
Washington."     Did  any  such  occurrence  ever  take  place  ? 

Mr,  Botts, — ^In  my  presence  ? 

Mr.  Williams. — Yes,  Sir,  in  your  presence.  You  were  a  part  of  the 
company  who  were  named.  Did  ever  any  such  occurrence  take  place  in 
your  presence  ? 

A.— No,  Sir. 

Q. — Did  ever  such  an  occurrence  take  place  in  your  presence,  Judge 
Botts,  at  any  other  time,  or  in  any  other  place  ?  ' 

A. — ^o,  Sir. 

CROSS  EXAMINATION. 

3fr.  Campbell. — Are  you  in  the  habit  of  frequently  going  into  the  St. 
George  and  taking  a  drink  ? 

A. — No,  Sir;  not  in  the  habit. 

Q. — Well,  j-ou  go  in  there  sometimes  for  that  purpose,  don't  you  ? 

A. — Yea,  Sir. 

Q. — ^Now  when  was  this  matter  first  called  to  your  attention  ? 

Mr.  Botts. — What  matter  ? 

Mr.  Campbell. — This  statement  of  Finnigan's. 

Mr.  Botts. — ^I  suppose  some  two  or  three  weeks  ago.  It  was  a  short 
time  after  he  was  examined  by  the  Committee.  Somebody  pointed  out 
to  me,  in  a  newspaper,  some  of  Finnigan's  statement. 

Q. — ^Now,  could  It  not  very  easily  have  happened  that  a  toast  of  this 
kind  might  have  been  given  in  your  presence  so  far  back  as  last  March 
or  last  April,  without  your  recollecting  anything  about  it  at  the  present 
time? 

A. — I  think  not. 

Q. — Do  you  not  know  that  about  that  time  persons  entertaining  differ- 
ent views  on  political  matters — persons  entertaining  different  views  in 
rei^ard  to  the  condition  of  our  country — were  in  the  habit  of  giving  toasts 
of  an  opposite  character  at  the  St.  George  and  at  other  hotels  in  Sacra- 
mento ? 

A. — I  do  not,  Sir.     I  was  very  little  there. 

Q. — I  ask  you  whether  you  were  a  sympathizer,  or  not,  with  what  is 
known  as  the  Southern  Confederacy? 

A. — As  I  understand  it,  that  is  the  crime  which  you  allege  against 
Judge  Hardy  here.  You  don't  want  to  implicate  me  in  the  same  offence. 
as  you  call  it,  do  you  ? 

ilr.  Campbell. — If  you  think  that  your  answer  would  implicate  you  in 
•ny  crime,  of  course  you  need  not  answer. 

Mr.  Botts. — No ;  I  have  no  objection,  whatever,  to  answer  candidly 
Md  freely.     I  was,  Sir ;  I  was.     I  am  in  sympathy  with  that  Confed- 
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orac}^  with  all  my  heart  and  with  all  my  soul.    'That  is  my  answer.    Is 
that  enough,  Sir  ? 

Mr,  Campbell. — Yes,  Sir,  that  is  enough. 


TESTIMONY   OF    SENATOR   RICHARD   IRWIN. 

fiichard  Irwm,  Senator  from  Plumas  County,  being  called  and  sworn, 
testified  as  follows : 

Mr.  Williams. — How  long  have  you  known  Judge  Hardy  ? 

A. — I  think  I  have  known  him  since  eighteen  hundred  and  fifty-two. 
Either  since  eighteen  hundred  and  fifty-one,  or  eighteen  hundred  and 
fifty-two.  Eighteen  hundred  and  fifty-two,  I  think  it  was,  when  1  first 
became  acquainted  with  him. 

Q. — Have  you  known  him  pretty  well  ? 

A. — Yes,  Sir. 

Q. — Have  you  known  him  for  the  past  year  pretty  intimately? 

A. — Well,  Sir,  1  have  seen  him  pretty  frequently  within  the  last  eight- 
een months. 

Q. — Have  you  often  heard  him  express  his  sentiments  upon  the  que»- 
tion  of  Union  or  Disunion  ? 

A. — Well,  Sir,  at  the  time  of  General  McDougall's  election — I  think  it 
was  on  the  day  when  he  was  first  reported  as  elected — walking  down 
from  the  Senate  Chamber,  on  my  way  from  the  Capitol  to  my  residence, 
I  stopped  in  at  the  St.  George  hotel,  with  some  other  gentleman.  Mr. 
Southard  was  with  me.  I  think  it  probable  that  Henry  Edgerton  was 
w^ith  me.  I  am  positive  that  Mr.  Southard  was  with  me.  When  I  went 
into  the  St.  George  hotel,  there  was  a  crowd  of  gentlemen  standing  at  the 
bar.  They  were  either  drinking,  or  had  just  finished  drinking.  The}"  were 
talking  about  Emancipationists,  and  Abolitionists,  and  bogus  Democrats, 
having  made  a  fusion  and  elected  Mr.  McDougall  to  the  United  States 
Senate.  They  were  considerably  noisy.  I  noticed  Judge  Hardy  in  the 
crowd.  I  always  had  a  great  deal  of  respect  for  Judge  Hardy  as  a  man, 
although  I  believe  we  have  always  diflfcred  in  politics  since  I  first  knew 
him,  in  eighteen  hundred  and  fifty-two.  As  I  got  near  the  bar,  I  tapped 
Judge  Hardy  on  the  shoulder,  and  remarked  that  the  party  wore  majking 
rather  too  much  noise.  I  rather  think  that  Dr.  Sorrell,  of  Siskiyou,  was 
in  the  crowd,  and  was  very  noisy.  I  remarked  to  Judge  Hardy  then: 
"  I  always  took  you  to  be  a  Union  man,  and  a  man  who  supported  the 
Constitution."  He  looked  at  me,  and  said  :  **  I  am  a  Union  man,  and  I 
do  support  the  Constitution."  And  I  think  that  we  immediately  walked 
away  together  into  the  sitting  room  of  the  St.  George  hotel.  At  that 
time,  there  were  a  number  of  persons  standing  at  the  bar,  drinking,  or 
about  to  drink,  who  were  talking  in  a  very  loud  tone  of  voice  and  in  a 
very  excited  manner.  They  were  denouncing  those  men  who  had  com- 
bined together  and  secured  the  election  of  McDougall  to  the  United 
States  Senate. 

Q. — Was  there  something  in  the  tone  of  their  conversation,  something 
which  called  out  from  you  the  remark  which  you  made  to  Judge  Hardy  r 

A. — Yes,  Sir ;  something  which  they  sai  i  induced  me  to  think  that 
the  party  generally  were  not  very  strong  Union  men ;  but  the  contrar}', 
rather. 

Q. — Do  you  recollect  who  was  in  that  crowd  of  persons  ? 
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A. — ^Well,  I  think  that  Doctor  Sorrell  and  Mr.  Crittenden  were  in  the 
crowd.     They  appeared  to  be  very  bitter — the  bitterest  in  the  crowd. 

Q. — You  heard  them  make  some  very  bitter  remarks,  did  you  ? 

A. — Yes,  Sir;  some  that  would  be  offensive  to  good  Union  men. 

Q. — Did  you  hear  any  other  persons  in  that  crowd  make  any  remarks 
of  the  character  you  have  described  ? 

A. — No,  Sir;  I  do  not  recollect  that  I  did. 

Q. — And  upon  that  occasion  you  told  Judge  Hardy  that  you  had  al- 
ways taken  him  to  be  a  Union  man  ? 

A. — ^Yes,  Sir. 

Q. — And  his  answer  was,  "  I  am  a  Union  man  ?" 

A. — Yes,  Sir. 

Q. — ^And  what  did  he  say  about  the  Constitution  and  Government  of 
the  United  States  ? 

A. — He  said  to  me,  ^*  I  am  a  Union  man,  and  I  am  a  supporter  of  the 
Constitution  and  the  Government."  My  remark  to  him  was,  ''  I  think 
this  is  rather  a  disloyal  crowd,  and  I  think  that  you  had  better  get  out 
of  it."  I  then  said,  **  I  always  took  you  to  be  a  Union  man."  He  re- 
plied, "  I  am  a  Union  man,  and  I  support  the  Constitution."  I  think 
that  Mr.  Southard  was  standing  by  me  at  the  time. 

Q. — ^Do  you  know  what  other  persons  were  in  that  crowd,  besides 
those  you  have  mentioned  ? 

A. — I  believe  the  same  gentlemen  were  there  that  Mr.  Finnigan  men- 
tioned— Judge  Botts,  Doctor  Aylett,  Senator  Crittenden,  and  Mr.  Las- 
peyre — with  the  addition  of  Assemblyman  Sorrell,  whom,  I  believe,  Mr. 
Finnigan  did  not  mention. 

Q. — Did  you  recognize  those  men  as  Union  men  ? 

A. — I  had  always  heard  them  classed  as  disunionists,  and  I  suppose  it 
was  partly  on  that  ground,  and  partly  on  the  ground  of  the  particular 
expressions  that  some  of  them  made  use  of  then,  that  I  made  the  re- 
mark to  Judge  Hardy  which  I  did. 

Q. — Do  you  know  whether  Judge  Hardy  drank  on  that  occasion  ? 

A. — No,  Sir.  I  did  not  see  any  drinking.  I  think  the  party  had 
drank  just  before  I  came  into  the  room. 

Q. — Had  Judge  Hardy  any  part  in  that  conversation  which  you 
deemed  disloyal? 

A. — I  did  not  hear  him  make  a  remark.  Sir.  The  Judge  was  standing 
at  the  end  of  the  counter,  near  the  door. 

Mr.  CampbelL — What  was  the  subject  concerning  which  this  party  was 
speaking  in  a  disloyal  manner  ? 

A. — Well,  Sir,  they  were  talking  in  a  loud  tone  of  voice  about  General 
HcDougairs  election  to  the  United  States  Senate.  From  this  they 
branched  off  into  expressions  which  I  did  not  consider  loyal. 

On  motion  of  Mr.  Watt,  nine  hundred  and  sixty  copies  of  the  official 
report  of  the  testimony  in  this  case,  were  ordered  to  be  printed. 


TESTIMONY   OF   FRANCIS   SNTDER. 

Francis  Snyder,  being  called  and  sworn,  testified  as  follows  : 

Mr.  WiUiatM. — Please  to  stand  a  little  aside  from  the  range  of  that 
24 
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lamp,  will  you  Mr.  Snyder,  so  that  I  can  see  you.    Where  do  you  reside, 
Mr.  Snyder  ? 

A. — In  Mokelumne  Hill,  Sir. 

Q. — How  long  have  you  lived  there  ? 

A. — Ten  years.  I  came  there  in  eighteen  hundred  and  fifty-one.  I 
was  absent  a  year  or  more. 

Q. — Do  you  know  Judge  Hardy  ? 

A. — Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — Three  or  four  years.  I  am  not  certain,  exactly ;  I  have  known 
him  some  time,  however. 

Mr.  Williams. — I  will  anticipate  the  cross  examination  a  little — antici- 
pate their  usual  way  of  examining  witnesses.  1  ask  you  what  your  pol- 
itics are,  Sir  ? 

A. — I  am  a  Republican,  Sir. 

Q. — Had  you  anything  to  do  with  the  purchase  and  running  up  on  the 
Court  House,  at  Mokelumne  Hill,  of  an  American  flag,  last  winter  ? 

A. — Yes,  Sir.     It  was  last  Fall,  Sir. 

Q. — Did  you  take  part  in  raising  a  subscription  to  buy  the  flag  ? 

A. — Yes,  Sir. 

Q. — I  will  ask  you  when  that  was  ? 

A. — I  think  it  was  in  September,  or  in  August,  eighteen  hundred  and 
sixty-one.     I  helped  get  up  two  flags. 

Mr,  Williams. — I  speak  of  the  one  raised  on  the  Court  House.  Was 
that  when  the  Court  was  in  session  ? 

A. — Yes,  Sir.  I  am  not  certain,  on  reflection,  whether  it  was  in  Au- 
gust or  November. 

Q. — State  whether  you  had  any  conversation  with  Judge  Hardy  in 
regard  to  putting  the  American  flag  on  the  Court  House. 

A. — I  met  him  in  the  street,  one  day,  and  said  to  him — "  James,  (I 
think  I  addressed  him  familiarly,  as  James,)  I  am  trying  to  raise  a  little 
money  to  purchase  and  put  up  a  flag  on  the  Court  House."  Said  he 
to  me,  *'  Frank,  I  will  give  more  than  any  one  man,  for  that  purpose." 
And  he  asked  me  how  much  any  one  man  had  subscribed.  I  replied  that 
I  had  not  asked  more  than  a  dollar  from  any  one  man.  He  gave  me  two 
dollars  and  a  half;  and  he  said  if  that  was  not  enough,  he  would  give  me 
more,  if  it  was  needed. 

Q. — Did  you  say  anything  to  him  about  your  having  understood  that 
he  was  opposed  to  putting  up  the  flag  on  the  Court  House  ? 

A. — No,  Sir.  That  was  my  idea  in  asking  him.  I  had  xinderstood 
that  he  would  not  allow  a  flag  to  be  put  on  the  Court  House. 

Q. — And  to  test  that  matter  you  asked  him  if  he  would  give  anything 
toward  purchasing  the  flag  ? 

A. — I  did  not  intend  to  ask  him  for  anything,  but  as  I  was  appealing 
to  some  of  my  neighbors  for  subscriptions,  they  said  "  There  comes  Judge 
Hardy,  you  had  better  ask  him."     So  I  made  up  my  mind  that  I  would. 

Q. — Did  you  buy  the  flag  ? 

A. — Yes,  Sir. 

Q. — Did  you  run  it  up  ? 

A. — I  gave  it  to  the  boys,  and  they  put  it  up. 

Q. — Did  3'ou  and  Judge  Hardy  converse  then  in  relation  to  his  senti- 
ments in  rei^ard  to  the  Government  of  the  United  States,  the  Constitu- 
tion of  the  United  States,  and  the  flag  of  the  United  States  ? 

A. — No,  Sir,  not  then ;  not  at  that  time. 

Q. — Had  you  any  conversation  with  Judge  Hardy,  or  have  you  heard 
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him  converse  on  that  subject  seriously  ?  Have  you  heard  him  converse 
when  he  was  arguing  the  questions  involved  in  our  present  national  diffi- 
culties ? 

A. — I  have  heard  him  speak  of  the  difficulties  of  the  country  previous 
to  this  time  when  I  asked  him  for  money  for  the  flag. 

Q. — I  ask  you  whether  you  have  heard  him  engaged  in  deliberate  dis- 

CQBsion  with  any  person  or  persons  upon  the  question  involved  in  the 

present  national  difficulties  ? 

A. — I  do  not  recollect  that  I  have. 

I 

OBOSS  EXAMINATION. 

Mr,  CampheU. — ^You  say  that  there  were  two  flags  with  which  you  had 
something  to  do  in  putting  up  ? 

A. — ^Yes,  Sir 

Q. — ^When  was  the  other  put  up  ? 

A. — ^We  put  a  flag  up  on  tne  Church  first  ? 

Q. — Do  you  know  how  this  question  came  to  be  mooted  about  putting 
the  flag  up  on  the  Court  House  ? 

A. — Yes,  Sir. 

Q. — How  was  that  ? 

A. — I  was  at  the  Union  hotel  at  Mokelumne  Hill  once,  asking  difier- 
ent  parties  for  a. little  money  to  buy  a  flag  to  put  up  on  the  Church. 
Judge  Hardy  was  in  there  at  the  time.  I  asked  him  if  he  would  give 
some  money  for  that  object.  He  said,  No.  I  think  I  asked  him  the  rea- 
son why  he  refused.  I  am  not  positive  either  whether  I  asked  him  the 
reason  ;  but  I  asked  him  something.  He  said  to  me  that  be  was  not  wil- 
ling to  give  anytlung  for  a  flag  to  be  put  up  on  a  Church.  He  said  he  did 
not  think  it  was  right  to  mix  politics  and  religion  together.  But  if  the 
proposition  was  to  put  up  a  flag  on  the  Court  House,  he  would  give  ten 
dollars. 

Q. — You  say  you  had  heard,  him  speak  before  this  time  in  relation  to 
his  sentiments  in  regard  to  the  Constitution  before  this  flag  matter  took 
place  ?     Did  you  not  so  state  in  answer  to  a  question  by  Gen.  Williams  ? 

A. — No,  Sir. 

Q  — I  understood  you  to  state  that  you  had  heard  Judge  Hardy  speak 
on  this  subject  before  this  flag  matter  took  place  ? 

A. — Yes  Sir,  I  did. 

y. — Do  you  recollect  any  conversation  as  to  this  matter,  during  which 
Judge  Terry  was  present  f 

A.^ — Yes,  Sir. 

Q. — ^Just  state  what  you  know  in  reference  to  that  conversation  ? 

A. — ^Judge  Terry  and  Tod  Robinson  were  standing  or  sitting  upon  the 
Btoop  of  the  Union  hotel.  Some  one  asked  me  what  success  I  had  had 
m  raising  money  for  the  flag.  That  was  the  flag  for  the  Chnrch.  I 
made  some  reply  to  that.     I  forget  what  it  was. 

Q. — Did  you  ask  Judge  Terry  if  he  felt  disposed  to  give  a  little  towards 
it? 

Mr,  Williams, — Never  mind  what  Judge  Terry  said.  Judge  Hardy  was 
not  present,  then,  was  he  ? 

A. — ^No,  Sir. 

Mr.  Campbell, — ^Did  anything  whatever  take  place  in  presence  of  Judge 
Hardy  at  that  time  ?  In  the  Court  House,  after  the  flag  was  on  the 
Church  ? 

A. — Once  in  the  Court  House,  after  the  flag  was  placed  on  the  Church, 
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Judge  Terry  asked,  in  rather  a  joking  manner,  how  I  got  along  with  my 
flag. 

Mr,  Williams. — Was  Judge  Hardy  present  then  ? 

A. — He  came  in  afterwards.  A  remark  which  Judge  Terry  then  made 
— I  will  not  say  what  it  was  unless  I  am  directed  to — ^after  Judge  Teny 
had  made  a  certain  remark,  Judge  Hardy  came  up  just  about  that  time. 
K  you  wish  to  know  what  the  language  was,  I  will  tell  you. 

Mr.  Camphell. — State  everything  that  took  place  in  Judge  Hardy's  hear- 
ing. 

A. — I  told  Judge  Teny  that  I  had  had  pretty  good  success,  or  some- 
thing of  that  sort.  Says  Judge  Terry :  **  That  flag  is  played  out."  I 
told  nim  that  I  did  not  think  that  it  was.  I  told  him  that  I  was  goine 
to  have  a  flag  upon  the  Court  House,  if  the  boys  would  put  it  up.  Said 
Judge  Terry  :  "  That  flag  is  played  out,  and  the  Constitution,  too;  there 
is  no  Constitution."  Judge  Ilard}^  was  in  the  act  of  coming  up,  when 
Judge  Terry  made  that  remark.  Judge  Terry  then  said :  "  Jim,  ain't 
that  so  ? " 

Q. — State  what  Judge  Hardy  then  said. 

A. — Judge  Hardy  said,  "  That's  so." 


TESTIMONY   OF  W.  J.    GATEWOOD.    . 

W.  J.  Gatewood,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — Where  do  you  reside  ? 

A. — At  Mokelumne  Hill.  ^ 

Q. — How  long  have  you  known  Judge  Hardy  ? 

A. — ^I  do  not  remember,  Sir.  I  have  known  him  since  I  was  a  boy. 
We  were  boys  together.  1  knew  him  in  Illinois.  We  were  quite  young 
when  I  first  became  acquainted  with  him. 

Q. — -Have  you  known  him  since  you  first  came  to  this  country  ? 

A. — ^Yes,  Sir. 

Q. — Had  you  a  conversation  with  him,  just  after  the  battle  of  Fort 
Donelson  ? 

Mr.  Campbell. — That  is  rather  late  in  the  day.  It  was  about  that  time 
that  these  charges  were  brought  against  him.  It  only  illustrates  the  ef- 
fect of  the  determination  of  the  Court  yesterday.  It  was  about  the  time 
of  the  battle  of  Fort  Donelson,  or  pretty  near  about  that  time  that  this 
matter  of  Impeachment  was  mooted.  However,  I  will  not  raise  any  ob- 
jection to  it. 

Witness. — I  cannot  say  exactly  that  it  was  a  conversation,  Sir.  Judge 
Hardy  met  me  in  the  Court  House,  or  on  the  street,  in  front  of  the  Court 
House — I  am  not  certain  which — and  said:  "Jeff'.,  didn't  we  whale  them 
like  hell  ? "  1  said,  we  did  not,  but  the  boys  we  were  raised  amongst  did. 
Said  he :  *'  I  would  rather  have  been  a  Captain  or  a  leader  of  those  Illi- 
nois boys,  than  to  have  been  Emperor  of  France."  I  think  that  that 
was  his  remark.  We  separated  then.  I  presume  that  is  the  '*  conversa- 
tion "  you  allude  to. 

Mr.  WiUiams. — That  is  the  one  I  mean.  Sir  ? 

CROSS  EXAMINATION. 

Mr.  CampheU. — ^Were  there  a  number  of  your  and  his  acquaintances  in 
the  Illinois  regiments  ? 
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A. — ^Yes,  Sir ;  some  playmatee,  schoolmates  and  old  friends  were  offi- 
cers and  soldiers  in  those  regiments. 

Q. — How  long  ago  was  it  that  he  made  that  remark  ? 

A. — Well,  I  think  it  was  ahout  the  time  of  the  February  term  of  the 
District  Court.  It  may  have  been  about  the  close  of  the  term.  I  am 
not  definite,  Sir,  in  regard  to  the  time. 

Q. — Was  not  that  some  short  time  after  the  February  term  closed  ? 

A. — I  think  that  I  have  not  seen  Judge  Hardy  since  that  term  closed. 
I  knew  that  it  was  directly  upon  the  receipt  of  intelligence  here  that 
Fort  Donelson  bad  fallen. 

Mr.  Wiiliams, — If  the  Counsel  upon  the  other  side  will  excuse  me,  I 
will  ask  the  witness  one  other  question. 

Mr.  Campbell. — Go  on.  Sir. 

Mr.  Williams. — What  are  your  politics  ? 
'  A. — I  am  a  Douglas  Democrat. 

Q. — ^A  Union  Democrat  ? 

A. — Yes,  Sir.    I  am  a  Union  man  all  the  way  through. 

Mr.  Williams. — That  is  all. 

Mr.  High}/. — Mr.  President,  in  case  the  defence  pursue  a  certain  line  of 
testimony  which  they  have  indicated  here  in  some  discussion,  we  may  be 
obliged  to  call  Mr.  Gatewood  in  rebuttal,  so  it  will  be  necessary  for  him 
to  remain  here. 


TESTIMONY  OF  ISAAC  LEVY. 

Isaac  Levy,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — ^T\5here  do  you  live  ? 

A. — 1  live  in  Vallecito,  Calaveras  County. 

Q. — ^How  long  have  you  known  Judge  Hardy  ? 

A. — I  have  known  him  for  about  two  years  and  a  half. 

Q.— -Have  you  had  any  conversations  with  him,  or  heard  him  express 
his  sentiments  as  to  Union  or  Disunion  ? 

A. — I  never  heard  him  make  any  expressions  about  disunion,  or  in 
favor  of  disunion.  I  heard  him  make  some  remarks  one  morning,  at  the 
time  that  the  Mason-Slidell  affair  came  up. 

Q. — What  did  he  say  about  that  ? 

A. — I  hoard  him  say  that  if  the  English  Government  declared  war 
against  the  United  States,  he  would  resign  his  commission  and  go  and 
fight  for  the  United  States. 

Q. — Have  you  been  on  terms  of  intimacy  with  Judge  Hardy  ? 

A. — I  have. 

Q. — Have  you  ever  heard  him  express  any  other  sentiments,  or  any 
sentiments  inconsistent  with  these  ? 

A. — ^No,  Sir.    I  have  never  heard  him  express  any  other  sentiments. 

Q. — Have  you  been  a  good  deal  about  the  Courts  at  Mokelumne  Hill 
during  their  sessions  ? 

A. — I  have  for  the  last  fifteen  or  eighteen  months  attended  almost 
every  session  of  the  District  Court. 

Q. — Have  you  observed  Judge  Hardy  on  the  bench  ? 

A. — I  have. 

Q.— Have  you  ever  seen  him  in  a  state  of  intoxication,  or  anything 
tpproaching  to  it,  while  on  the  bench  1 

A.— I  have  not. 
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Q. — Have  not  his  termB  of  Court  been  promptly  and  regularly  held, 
and  the  business  been  properly  and  regularly  attended  to  ? 
A. — Yes,  Sir,  so  far  as  I  know. 

f 

CROSS  EXAMINATION. 

Mr,  Campbell. — How  far  is  Yallecito  from  Mokelumne  Hill  ? 

A. — About  thirty  miies. 

Q. — What  portion  of  your  time  have  you  spent  in  Mokelumne  Hill 
during  the  past  year  'f 

A. — I  have  been  there  at  almost  every  term  of  the  District  Court.  1 
had  some  business  there. 

Q. — Have  you  been  in  the  Court  all  the  time  ? 

A. — Sometimes  in  Court,  and  sometimes  not. 

Q. — What  is  your  business  ? 

A. — I  am  a  merchant.  I  sometimes  stayed  there  a  day  or  two  after 
the  Court  adjourned,  to  attend  to  my  private  business. 


TESTIMONY  OF  FREDERICK  BCHROBER. 

Frederick  Schrober,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — Where  do  you  live  ? 

A. — In  Amador  County. 

Q. — Are  you  a  member  of  the  German  Zeitsung,  an  association  at 
Jackson  ? 

A. — I  was,  Sir ;  I  am  not,  at  the  present  time.  There  was  a  German 
society — a  singing  society,  there. 

Q. — Was  there  a  Union  meeting  of  an  association  of  this  kind  from 
Jackson,  and  a  German  or  French  association  at  Mokelumne  Hill,  held 
at  Mokelumne  Hill  last  year? 

A. — Yes,  Sir,  some  time  last  May. 

Q. — State  what  took  place  on  that  occasion,  and  how  Judge  Hardy's 
name  came  to  b^  introduced. 

A. — Well,  both  of  these  societies,  from  both  counties,  from  Mokelumne 
Hill  and  from  Jackson,  met  at  Mokelumne  Hill,  to  hold  a  May  festival. 
Well,  the  festival  was  kept » right  in  front  of  the' Sanger  hall,  at  ]4okel- 
umne  Hill. 

Q.— The  hall  of  the  society  ? 

A. — Yes,  Sir. 

Q. — Now,  how  did  Judge  Hardy's  name  come  up  ? 

A. — Well,  there  were  several  toasts  given,  and  finally  the  people  there 
called  on  Judge  Hardy  for  a  toast. 

Q. — Let  me  ask  you  first,  whether  there  was  not  a  complimentary 
toast  given  to  Judge  Hardy,  which  called  him  out  ? 

A. — Yes,  Sir.  That  was  what  I  wanted  to  say.  I  did  not  know  just 
right  how  to  say  it. 

Q. — Did  Judge  Hardy  respond  ? 

A. — ^Yes,  Sir. 

Q. — Now,  in  that  speech,  what  did  Judge  Hardy  say  about  his  having 
been  accused  of  being  a  Secessionist  ?  What  did  he  say  about  his  desire 
to  have  his  true  sentiments  known  ?    And  what  did  he  say  about  what 
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his  true  sentiments  were  ?    And  first,  what  did  he  say  that  he  was  ac- 
cused of? 

A. — lie  said  he  was  accused  to  be  a  Secessionist,  but  now  he  wanted 
to  set  himself  right ;  he  wanted  to  be  understood  he  is  Union,  that  he  is 
a  Union  man,  and  was  and  is  all  the  time  a  Union  man. 
Q. — About  how  many  persons  were  there  present  at  that  time  ? 
A. — I  should  judge  that  about  five  or  six  hundred  people  were  assem- 
bled there. 

Q. — Did  you  see  Judge  Hardy  at  Jackson  about  the  time  the  intelli- 
gence came  respecting  Mason  and  Slidell  ?  * 

A. — ^AVell,  I  could  not  say,  particularly ;  I  saw  him  there  some  time 
about  that  time. 
Q. — State  what  sentiments  Judge  Hardy  expressed  at  that  time. 
A. — Well,  Judge  Hardy  said,  that  if  England  ever  would  interfere 
with  our  American  matters,  or  with  our  matters  here,  he  would  be  the 
first  man  to  shoulder  his  musket  and  defend  our  country. 
Q. — How  many  men  were  present  when  he  said  that  ? 
A. — Well,  there  were  several  of  us.     When  the  stage  comes  in,  and 
!      brings  the  papers,  there  is  always  a  little  crowd  together  to  get  the  first 
news.     I  know  that  there  was  a  small  crowd  gathered  there  then. 
Q. — What  countryman  are  you?' 
A. — A  German,  by  birth. 

Q. — Have  you  been  present  in  Judge  Hardy's  Court  frequently,  when 
applications  were  made  to  naturalize  some  of  your  countrymen  ? 
A. — Yes,  Sir. 

Q. — State  what  has  Judge  Hardy  required  proved,  full  proof  in  each 
case,  of  devotion  on  the  part  of  the  applicant  to  the  Constitution  of  the 
United  States,  and  to  the  principles  of  our  Government  ? 
j         Mr.  Campbell, — We  object   to  this  testimony,  on    the  ground  that  it 
j      proves  nothing  more  than  that  Judge  Hardy  required  such  evidence  as 
!      the  law  says  shall  be  given  in  such  cases.     It  affords  no  evidence  of  his 
i      own  sentiments,  or  on  that  point  at  all.     It  does  not  tell  for  or  against 
I      on  that  point.     If  Judge  Hardy  did  do  what  General  Williams  asks  if  he 
;      did,  he  did  nothing  more  than  his  duty  under  the  law. 
j         Mr.  Williams  contended  that  the  evidence  which  he  proposed  to  bring 
ont  on  this  question,  was  pertinent  and  important.     lie  remarked  that 
Judge  Hardy  was  no  more  obliged  to  fulfil  this  duty  under  the  law,  than 
he  was  to  fulfil  anj-  other  duty,  and  that  if  he  did  discharge  this  duty 
rigidly,  it  was  evidence  of  his  fealty  to  the  Constitution  and  the  Govern- 
ment.' 
The  Presiding  OflScer  decided  that  the  testimony  was  inadmissible. 
An  appeal  being  made  to  the  Senate,  it  was  decided  to  allow  this  ques- 
tion to  be  put — the  ayes  being  sixteen,  and  noes,  fourteen. 

Mr.  Williams. — Now,  you  were  present  in  Judge  Hardy's  Court  at  va- 
rious times  when  your  countrymen  applied  for  naturalization  ? 
A. — Yes,  Sir. 

Q. — I  ask  you  whether,  or  not,  Judge  Hardy  invariably  required  strict 
and  full  proof  of  the  devotion  of  the  applicant  to  the  Constitution  of  the 
United  States  ? 
A. — Yes,  Sir. 

GROSS   EXAMINATION. 

Mr.  Campbell. — In  the  speech  of  Judge  Hardy,  to  which  you  allude, 
did  he  not  state  this:  '^  I  tell  you  now,  I  am  a  Breckinridge  man  by 
principle  ?" 
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A. — Yes,  Sir. 

Q. — And  did  not  he  immediately  follow  that  with  these  words,  "  I  love 
the  South  r 

A. — Yes,  Sir. 

Q. — To  what  political  party  do  you  belong  ? 

A. — When  Breckinridge  ran  for  the  Presidency,  1  belonged  to  ^the 
Beckinridge  party.  But  in  the  last  canvass  for  Governor  I  was  not 
Breckinridge  any  more. 

Q. — What  were  you  then  ? 

A. — I  am  a  Union  man. 

Senator  Crane, — Whom  did  you  vote  for  at  the  last  election  for  Gov- 
ernor ? 

A. — I  voted  for  Conness. 

Mr.  Williami. — ^Judge  Campbell  asked  you  if  Judge  Hardy  did  not  say, 
"  I  am  a  Breckinridge  man  by  principle."  You  said  that  he  did.  I  asked 
you  if  he  did  not  say  that  he  was  a  Union  man,  and  you  say  that  he 
did.  I  now  ask  you  if  he  did  not  say  also,  "  Nobody  feels  more  sorry 
than  I  do  for  the  present  unhappy  conflicts  of  the  country  ?" 

A. — Well,  ho  said  that  he  was  very  sorry  for  this  conflict  in  the  war  in 
America — that  he  was  very  sorry  over  it.  He  said  that  he  was  in  favor 
of  the  Union,  always  and  forever.  That  is  as  much  as  I  can  recollect  of 
it.     I  cannot;  pronounce  it  as  well  as  he  did. 

Q. — Did  ho  say  anything  about  loving  his  country  and  the  Union  ? 

A. — Yes,  Sir. 

Q. — What  was  that  ? 

A. — Well,  he  says,  that  no  man  loves  this  country  better  than  he 
does. 

Mr.  Campbell. — In.  answer  to  a  question  of  General  Williams,  you 
state  that,  in  naturalizing  persons,  J  udge  Hardy  required  strict  proof  of 
their  loyalty.  Do  you  know  what  witnesses  he  examined?  Do  you 
know  any  particular  case  where  he  examined  witnesses  as  to  their  loy- 
alty ? 

A. — Well,  I  was  a  witness  several  times  mj'self. 

Q. — Do  you  know  anything  as  to  any  other  witnesses  being  sworn  in 
those  cases  besides  yourself  ? 

A. — Yes,  Sir. 


TESTIMONY  OF  J.   B.    SOUTHARD. 

J.  B.  Southard,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — Where  do  you  live  ? 

A. — At  Petaluma,  in  the  County  of  Sonoma. 

Q. — Are  you  a  lawyer,  Sir  ? 

A. — Yes,  Sir. 

Q. — Were  you  at  San  Eafael  at  the  time  of  the  trial  in  the  Terry 
case? 

A. — Yes,  Sir. 

Q. — Will  you  give  the  Court  a  history  of  what  took  place  upon  that 
trial? 

A. — I  will  attempt  to  do  so.  Sir,  as  far  as  my  recollection  will  permit 
me.  I  went  to  San  Eafael,  from  Petaluma,  in  company  with  Judge 
Hardy.  I  believe  I  had  some  business  at  San  Eafael,  at  the  Court  there. 
I  was  present  during  the  proceedings  in  Court,  when  Judge  Terry  wa0 
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tried.  The  mry  was  called,  and  then  something  was  said  abont  not  pro- 
ceeding with  the  trial  until  some  witnesses  m)m  San  Francisco,  who 
were  absent,  had  arrived.  The  District  Attorney  said  that  he  expected 
the  witnesses  would  be  there.  They  empanelled  the  jury,  and  then  the 
District  Attorney  wanted  to  dismiss  the  case  on  account  of  the  absence 
of  witnesses. 

Q. — What  do  you  mean  by  "  dismiss  f" 

A. — I  mean  that  the  District  Attorney  wanted  to  take  a  verdict. 

Q. — The  District  Attorney  f 

A. — ^Yes,  Sir ;  the  District  Attorney,  himself.  Judge  Hardy  said  that 
the  time  was  not  up.  Or,  first,  Judge  Hardy  asked  :  '<  What  shall  I  do 
with  this  case,  Mr.  District  Attorney  ?''  I  believe  that  the  District  At- 
torney said  :  **  I  will  take  a  verdict.''  The  Judge  asked :  "  How  about 
the  witnesses  for  the  prosecution  V  The  District  Attorney  responded : 
'^  I  have  exhausted  the  process  of  the  Court  to  get  them  here,  and  they 
are  not  here." 

Q. — Then  what  happened  f 

A. — Judge  Hardy  responded :  "  You  know  best  about  that,  Sir."  The 
Judge  then  waited  some  time,  until  he  said  the  time  was  up.  I  know 
that  he  had  his  watch  with  him,  and  took  it  out,  and  looked  at  it  several 
times.  They  took  a  verdict  then  for  the  defendant,  without  producing 
any  proof 

Q. — ^Afber  the  affair  was  over,  after  the  defendant  had  been  discharged, 
did  you  come  down  here  with  Judge  Hardy  f 
^    A. — ^I  believe  so. 

Q. — ^Had  anvthing  been  said  to  attract  your  attention  to  the  time 
when  the  veraict  was  taken ;  as  to  whether  it  was  right  or  wrong, 
according  to  the  announcement  of  the  Court  f 

A. — ^Yes,  Sir.  I  recollect  that  Mr.  Sh after  was  there  at  San  Bafael. 
I  heard  him  say  that  the  time  was  not  up,  when  Judge  Hardy  took  the 
verdict? 

Mr.  GampheU, — State  whether  this  was  in  the  presence  of  Judge  Hardy 
or  not  ? 

A. — ^No,  Sir.  I  do  not  think  that  what  Mr.  Shafter  said  was  in  Judge 
Hardy's  presence.  I  had  heard  Mr.  Shafter  say  that  the  time  was  not 
up ;  that  the  witnesses  would  have  been  there  in  time  if  they  had  waited 
a  little.     That  was,  I  think,  shortlv  after  the  discharge  of  Judge  Terry. 

Mr,  WUliams, — How  did  you  find  the  time  really  was  ? 

A. — ^I  had  no  watch  with  me  myself,  at  the  time.  But  when  I  heard 
these  statements,  I  felt  anxious  to  learn  the  fitcts  about  the  case.  I 
asked  several  persons  what  their  time  was,  and  it  agreed  with  that  of 
Judge  Hardy  s.  I  think  that  I  inquired  of  Mr.  Carder,  of  Petaluma, 
who  had  a  watch.  I  think  I  also  inquired  the  time  of  others.  Because, 
when  I  heard  this  remark  about  the  verdict  being  taken  before  the  time 
was  up,  I  wanted  to  know  whether  it  was  true  or  not.  It  had  not 
occurred  to  me  that  the  verdict  was  taken  before  the  time  was  up. 

Q. — You  are  a  Union  Democrat,  and  you  were  a  friend  of  Broderick  7 

A. — ^Yes,  Sir. 

Q. — ^Did  you  hear  the  testimony  of  Finnigan,  yesterday  ? 

A. — ^No,  Sir.    I  just  got  here  to-day. 

Q. — ^Did  you  hear  the  testimony  of  Senator  Irwin,  this  morning  f 

A. — ^No,  Sir. 

Q. — ^Your  name  was  mentioned  as  that  of  one  of  several  persons  stand- 
ing at  the  bar  of  the  St.  George  hotel,  in  Sacramento,  on  tne  day  of  the 
election  of  General  McDougal!  to  the  United  States  Senate,  when  it  was 
25 
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stated  that  a  certain  toast — no,  I  am  mistaken ;  it  was  not  stated  that 
you  was  in  that  compaDy.  Mr.  Irwin  mentioned  that  joa  were  present 
Jrtth  him,  however,  when  he  spoke  to  Judge  Hardy.  Now,  do  you  re- 
member that  ? 

A. — I  cannot  remember  it,  Sir.  I  never  had  the  subject  called  to  my 
mind.  I  supposed  that  I  was  called  here  to  testify  about  the  Terry  mat- 
ter, and  I  have  not  thought  about  anything  else. 

idr,  CampbeU. — ^The  Prosecution  has  no  questions  to  ask  this  witness. 

Senator  De  Long, — ^Well,  I  desire  to  ask  the  witness  a  question.  At  the 
time  of  this  Terry  trial,  did  you  hear  the  District  Attorney,  or  any  other 
person  in  the  Court  room,  in  the  presence  of  the  Judge,  and  before  the 
verdict  was  rendered,  state  that  the  witnesses  for  the  Prosecution  were 
in  a  boat  in  the  "  creek,''  and  would  soon  be  there  7 

Witness. — ^In  the  Court  room  ? 

SencUor  De  Long. — ^Tes,  Sir.  Was  that  statement  made  in  the  Court 
rooip,  before  the  Judge,  before  the  verdict  was  rendered  ? 

A. — ^I  think  that  the  District  Attorney  said  that  the  witnesses  were 
somewhere  near  at  hand. 

Q. — ^Before  the  verdict  was  rendered  ? 

A. — Yes,  Sir. 

Mr.  Williams. — ^Before  the  jury  was  empanelled  ? 

A. — ^Yes,  Sir,  I  think  it  was.  After  I  heard  these  reports,  I  went  to 
Judge  Hardy  and  asked  him  what  time  it  was  by  his  watch.  I  then  made 
inquiries  about  the  time  from  others ;  and  the  decision  which  I  came  to 
from  the  inquiries  I  made  of  several  individuals  was,  that  Judge  Hardy 
was  right. 

Senator  Van  Di/ke. — ^When  was  that  f 

A. — That  was  at  San  Eafael,  at  the  time  of  the  Terrv  trial. 

Senator  Perkins. — Did  you  see  Judge  Hardy's  watch  f 

A. — Yes,  Sir  j  he  showed  me  his  watch. 

Q. — Did  you  compare  it  with  other  watches  ? 

A. — 'SOj  Sir.  I  did'nt  compare  it  with  other  watches.  I  went  and 
asked  him  to  let  me  see  his  watch.  I  then  told  him  what  had  been  said 
regarding  the  time  when  the  verdict  was  rendered.  I  then  went  and  in- 
quired of  other  people  what  time  they  had. 

Senator  Perkins.— Whsi,t  time  was  this ;  before  or  after  ten  o'clock  f 

A. — It  was  after  ten.  It  was  probably  half  an  hour,  or  fifteen  minutes 
after  the  jury  had  been  dismissed.  It  was  after  I  had  heard  the  report 
that  Judge  Hardy  had  dismisssd  the  case  before  the  time  was  up. 

Mr.  WUliams. — ^Another  question,  if  you  please.  When  it  was  intimated 
that  the  boat  containing  the  witnesses  for  the  prosecution  was  in  sight, 
do  you  know  whether  or  not  Judge  Hardy  sent  somebody  to  look  out, 
and  see  if  that  was  the  fact  or  not  ? 

A. — I  think  so. 

Q. — ^And  after  the  jury  was  empanelled,  did  not  Judge  Hardy  say  that 
they  had  better  wait  until  the  witnesses  came  ? 

A. — ^I  said  so. 

Q. — ^And  did  it  not  turn  out  that  the  witnesses  were  not  in  the 
«  creek  ?  " 

A. — I  believe  that  was  the  fact.  I  saw  Judge  Campbell  and  Leonidas 
Haskell,  and  told  them  about  it,  and  I  understood  them  to  say  that  they 
did  not  come  up  the  "  creek." 

Q. — ^Do  you  know  how  that  was — ^whether  they  did  not  land  at  Point 
San  Quentin  ? 
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A. — ^I  believe  they  did.  I  believe  they  came  Tip  from  there  in  wagons. 
I  recollect  seeing  one  of  them  get  out  of  a  wagon  or  a  stage. 

Q. — ^Now,  when  Judge  Hardy  was  applied  to  to  empanel  the  jury  before 
the  arrival  of  witnesses,  did  or  did  not  Mr.  Haralson,  the  District  Attor- 
ney, say  that  the  boat  was  in  sight,  containing  the  witnesses  ? 

A. — Yes,  Sir.  I  understood,  from  what  he  said,  that  the  witnesses 
-would  be  up  there  in  time. 

Q. — Was  it  announced  to  Judge  Hardy,  before  the  empanelling  of  the 
jury  was  commenced,  that  the  witnesses  were  in  sight  ? 

A. — I  could  not  tell  whether  it  was  before  or  after  the  empanelment  of 
the  jury.  My  impression  is  that  Mr.  Haralson  said  the  witnesses  were 
in  sight  before  the  empanelling  of  the  jury  commenced. 

Q, — Which  preceded  the  other — ^the  empanelling  of  the  jury,  or  the 
information  m)nr  the  District  Attorney  that  the  witnesses  were  in 
eight? 

A. — I  think  that  the  information  from  the  District  Attorney,  that  the 
witnesses  were  in  sight,  preceded. 

Q. — Then  the  empanelling  of  the  jury  followed  f 

A. — ^Yes,  Sir.  • 

Q. — ^I  understand  you  to  state  that  there  was  a  lookout  sent  out  by 
Judge  Hardy  to  see  whether  the  boat  was  really  in  sight,  or  not  f 

A. — It  is  my  impression  that  some  one  was  sent  out  to  see  if  that  was 
the  &ct. 

Q. — ^Now,  what  was  the  report  upon  that? 

A. — ^I  cannot  state. 

Q. — ^Was  it  that  the  witnesses  were  coming  J 

A. — l^Oj  Sir,  I  do  not  remember  that  it  was. 

Q. — ^You  do  not  remember  what  that  report  was  ? 

A. — ^No,  Sir. 

Q. — But  upon  the  announcement  being  made  by  the  District  Attorney 
to  the  Court,  that  the  witnesses  for  the  prosecution  were  in  sight,  the 
empanelling  of  the  jury  was  proceeded  with  ? 

A. — ^Yes,  Sir. 

Mr.  Campbell. — ^Are  you  positive  upon  that  subject.  Six  ? 

A. — ISo,  Sir.  I  would  not  swear  to  anything  positively  that  happened 
so  long  ago.    I  so  stated. 

Senator  Crane. — You  made  no  memorandum,  did  you  ? 

A. — ^No,  Sir.    I  made  no  writing. 

Senator  Ferkina. — When  did  these  witnesses  for  the  prosecution  arrive  T 

A. — I  think  thev  arrived  somewhere  near  noon. 

Q. — ^After  the  jury  was  empanelled,  what  was  said  about  the  wit- 
nesses ? 

A. — The  District  Attorney,  Mr.  Haralson,  said  that  they  were  not 
there.  He  said  that  he  wanted  to  take  a  verdict  from  the  jury  some 
time  before  the  Court  would  let  him. 

Q. — ^Are  you  sure  about  that  ? 

A. — Yes,  Sir,  I  am  sure  about  that.    That  is  certain. 


TESTIMpNT  or  MARION  GORDON. 

M.  Gordon  being  called,  was  sworn,  and  testified  as  follows 
Mr.  Wmiams. — ^Where  do  you  live,  Mr.  Gordon  ? 
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A. — ^I  live  in  Amador  County. 

Q. — You  have  been  elected  Judge  there  ? 

A. — ^Tes,  Sir. 

Q. — ^What  are  your  politics  ? 

A. — I  am  a  Douglas  l)emocrat. 

Q. — ^Bather  in  favor  of  the  Union  then,  Sir  ? 

A. — Yes,  Sir;  entirely  so,  Sir.- 

Q. — Do  you  know  Judge  Hardy  f 

A. — ^Yes,  Sir. 

Q. — ^Have  you  seen  Judge  Hardy  very  frequently  within  the  last  year? 

A. — ^I  have  seen  him  during  every  term  of  Court  which  he  has  held 
there. 

Q. — ^And  on  every  day  of  every  term  ? 

A. — ^Almost  every  day.  It  was  not  every  day  thrft  I  was  in  town. 
Every  day  that  I  was  in  town  during  term  time  I  saw  him,  I  think,  or 
nearly  every  day. 

Q. — Conversed  with  him  very  frequently  ? 

A. — I  would  have  to  limit  "  very  frequently.*'  I  have  had  frequent 
conversations  with  him. 

Q. — ^Have  vou  conversed  with  him  on  political  subjects,  and  subjects 
concerning  tne  troubles  of  the  country  ? 

A. — ^I  have.  Sir. 

Q. — ^I  wish  you  would  state  the  substance  of  those  conversations,  so 
far  as  Judge  Hardy's  sentiments  upon  those  subjects  are  concerned. 

A. — ^I  do  not  know  that  I  could  state  what  he  said  to  me.  Indeed,  I 
know  I  could  not  state  the  language  which  he  used.  But  I  could  state 
the  substance  of  the  language.  He  stated  to  me  that  he  was  a  Union 
man ;  that  there  was  no  man  that  liked  the  Union  better  than  he  did ; 
he  said  that  if  necessary,  he  was  willing  to  risk  his  life  for  it  -,  he  stated 
that  JefF.  Davis  had  acted  entirely  wrong ;  that  he  had  acted  foolishly, 
and  that,  eventually,  he  would  have  to  go  down. 

Q. — Can  you  state  any  more  conversations.  Sir  ?  • 

A. — ^That  was  in  the  course  of  one  conversation.  At  another  time  I 
asked  him  some  questions.  I  told  him  of  things  that  had  been  reported 
as  having  been  said  by  him ;  and  I  asked  him  about  them,  and  he  made 
replies  to  me. 

Mr.  Williams, — State  what  those  were. 

A. — ^I  stated  to  him  that  I  had  heard  that  a  few  nights  before  that — 
probably  two  or  three  weeks — he  and  Severance  and  others,  were  out, 
Tate  at  night,  in  our  town,  and  that  he  had  proposed  a  toast  to  Jeff. 
Davis  and  the  Southern  Confederacy.  His  reply  to  that  was,  that  he 
had  never  said  anything  that  would  have  any  tendency  like  that  lan- 
guage, except  when  he  was  excited.  He  said  that  frequently,  when  ex- 
cited, he  made  use  of  expressions  that  were  rough.  He  said  he  fre- 
quently did  so  on  many  occasions  when  he  saw  men  about  him  whom  he 
did  not  consider  honest  men — ^who  were  always  making  hypocritical  pro- 
fessions about  their  exceeding  great  love  for  the  Union.  He  said  that 
he  sometimes,  when  he  heard  them  making  '^  Buncombe  "  professions  of 
great  love  for  the  Union,  made  use  of  expressions  that  were  not  in  ac- 
cordance with  his  belief. 

Q. — Anything  more.  Sir? 

A. — I  think  uiat  is  about  the  substance  of  his  remarks,  as  nearly  as  I 
remember. 

Q.— -When  was  that  ? 
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A. — Well,  Sir,  we  had  three  separate  conversations.  The  first  was 
previous  to  the  election. 

Q. — The  election  of  Mr.  Lincoln  ? 

A. — ^No,  Sir;  I  think  not.  I  think  it  was  the  night  that  Pen  Johnston 
was  at  Jackson. 

Q. — Was  it  not  the  night  when  Judge  Shattuck  was  there  ? 

A. — ^I  could  not  state.  I  do  not  remember  names  well.  I  remember 
that  there  were  speakers  there  that  night,  and  I  remember  that  Judge 
Hardy,  and  a  man  by  the  name  of  Hale,  cam6  to  me,  and  talked  to  tee 
on  the  street. 

Q. — ^Was  there  political  speaking  there,  that  night  f 

A. — ^Yes,  Sir.  And  while  they  were  speaking,  Judge  Hardy  came  and 
talked  to  me.  He  told  me  that  his  party  had  been  beaten  twice  in  that 
county,  and  that  they  ought  to  submit.  He  said  that,  for  his  part,  he 
was  going  to  submit. 

Q. — ^That  is,  the  Douglas  branch  of  the  party  had  beaten  his  pa^y- 
That  is,  the  Douglas  wing  of  the  Democratic  party  had  beaten  the  Breck- 
inridge wing,  and  that  the  Breckinridge  wing  ought  to  submit;  and 
that,  for  his  part,  he  was  going  to  do  so? 

A. — ^Yes,  Sir. 

Q. — ^When  was  this  conversation  ? 

A. — That  conversation  which  I  just  repeated,  was  at  the  time  when 
the  Breckinridge  party  had  a  meeting  at  Jackson.  I  was  under  the  im- 
pression that  Pen  Johnston  was  there.  It  might  have  been  Judge  Shat- 
tuck who  was  there.    But  I  could  not  be  positive  as  to  that. 

Q. — Do  you  remember  a  conversation  with  Judge  Hardy  during  the 
first  week  of  your  September  term  of  the  District  Court,  at  Amador 
County,  last  Fall  ? 

A. — ^I  remember  a  conversation  that  we  had  in  my  room,  but  I  could 
not  stale  precisely  the  time. 

Q. — Was  it  after  the  election,  last  Fall  ? 

A. — ^I  think  we  had  a  conversation  about  that  time. 

Q. — Do  you  remember  what  he  said  to  you  were  his  political  views 
then,  in  consequence  of  his  having  voted  for  a  portion  of  the  Union 
ticket  ? 

A. — ^I  could  not  use  his  precise  language.  That  conversation  was  in 
my  own  room.  He  said  in  that  conversation,  that  we,  the  Douglas  men, 
ought  not  to  think  him  as  much  opposed  to  us,  because  he  had  actually 
voted  for  two  names  on  the  Douglas  ticket.  One  name  I  remember ; 
the  other  I  do  not  remember. 

Q. — ^Do  you  recollect  what  he  said  about  identifying  himself  hereafter, 
from  that  da^,  with  the  Union  Democracy  ? 

A. — ^He  said  that  hereafter  he  was  going  to  act  with  the  Union  De- 
mocracy. 

CROSS  EXAMINATION. 

Mr,  CampheU. — ^You  say  that  he  said  he  voted  for  two  men  on  the 
Douglas  ticket.    Who  were  they  ? 

A. — One  was  Mr.  Irwin. 

Q. — ^Do  you  recollect  the  other  man  f 

A. — I  do  not. 

Mr.  WtUiams. — ^Do  you  recollect  whether  or  not  it  was  Mr.  Edger- 
ton? 

A. — ^I  do  believe  that  it  was  Mr.  Edgerton.    Yet,  I  cannot  say. 

Mr,  Edgerton, — [Sotto  voce.]    A  sensible  vote,  if  he  did. 
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Mr,  CampheU.'^'PlenBe  give,  as  near  as  yon  can,  the  date  of  these  seve- 
ral conversations ;  and  state  whether  they  were  before  or  after  the  last 
election  J 

A. — ^We  had  one  conversation  when  the  Breckinridge  speakers  were 
there,  at  Jackson.  There  was  another,  on  the  night  of  the  election, 
which  I  introduced.  I  think  that  he  introduced  the  first  conversation. 
I  said  to  him  at  the  last  conversation,  "  Now  we  have  beaten  you  !  I 
claim  you  I"  We  had  anojher  conversation  still,  in  my  room,  last  Fall ; 
but  as  to  what  precise  time  it  was,  I  could  not  say. 

Q. — ^Then,  two  of  these  conversations  were  after  the  election,  and  one 
was  before  the  election  ?  • 

A. — ^Yes,  Sir. 

Q. — ^Did  he,  during  that  canvass,  make  any  speeches  ? 

A. — ^I  did  not  hear  him  make  any;  but  I  heard  of  his  making 
some. 

Q. — ^Do  you  know  whether  he  went  around  making  speeches,  along 
with  Judge  Shattuck  and  Pen  Johnston  ? 

A. — ^I  did  not  know  of  it. 

Q. — ^Did  you  know  what  sentiments  he  professed  in  his  public 
speeches  ? 

A.— I  did  not,  Sir. 

Q.— In  which  conversation  was  it  that  he  said  that  Jeff.  Davis  had 
acted  foolishly,  and  that,  eventually,  he  must  go  down  ? 

A. — ^I  think  it  was  in  the  last  of  the  three. 


TESTIMONY  OF  CONRAD  WELLEB. 

Conrad  Weller,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiHiarM, — ^Where  do  you  reside? 

A. — ^In  Jackson,  Amador  County. 

Q. — Were  you  present  at  a  meeting  of  some  German  societies  at  Mo- 
kelumne  Hilf  7 

A. — I  was. 

Q. — Was  there  a  toast  drank  at  that  meeting  to  Judge  Hardy  ? 

A. — ^Yes,  Sir. 

Q. — By  the  society? 

A. — Tes,  Sir. 

Q. — ^Did  Judge  Hardy  respond  ? 

A. — Yes,  Sir. 

Q. — ^Did  he  make  a  little  speech  to  them  ? 

A. — ^He  did.    He  made  some  remarks. 

Q. — ^Now,  will  you  state  what  he  said  in  relation  to  accusations  havin? 
been  made  against  him ;  what  he  said  his  true  sentiments  were ;  and 
what  he  stated  about  his  attachment  to  the  Union  ? 

A. — It  is  almost  impossible  for  me  to  state  exactly  what  words  he 
used.  According  to  my  recollection,  he  said  that  he  loved  the  Union, 
and  was,  therefore,  sorry  of  this  war.  He  said  that  he  upheld  the  flag 
of  our  Union — the  Stars  and  Stripes — and  the  Constitution.  '  These  were 
the  sentiments  he  expressed ;  whether  he  used  just  this  language,  I  can- 
not say. 

Q. — But  you  do  know  that  he  conveyed  these  ideas  ? 

A. — Yes,  Sir. 
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Q. — ^What  did  he  say  to  yon  about  how  ikr  he  would  go  to  defend  the 
flag  and  the  ConBtitution  ?    What  did  he  say  on  that  subject? 
A. — ^I  dc^not  recollect. 

CBOSS  EXAMINATION. 

Mr.  Campbell. — ^About  what  time  was  that  to  which  you  refer,  at  which 
you  say  he  made  these  remarks  ? 

A. — d  think  about  the  middle  of  May,  eighte)dn  hundred  and  sixty-one. 
I  think  about  the  eighteenth  or  twentieth. 

Q. — Was  that  at  the  meeting  of  the  Sangerbund  and  other  societies  ? 

A. — ^Yes,  Sir. 

Q. — This  meeting  was  held  at  Mokelumne  Hill,  in  Calaveras  County, 
was  it  not? 

A. — Yes,  Sir.  » 

Q. — ^The  same  meeting  to  which  Mr.  Schrober  testified  to  ? 

A. — Mr.  Schrober  was  there  at  that  time. 

Q. — ^About  how  many  persons  were  present? 

A. — Well,  by  the  crowd,  I  think  there  were  three  or  four  hundred^ 

Q. — ^Were  not  the  people  there  in  attendance  generally  loyal  people  ? 

A. — ^Yes,  Sir.    I  should  think  they  were. 

Q. — ^It  was  composed  pretty  much  of  Germans,  was  it  not  ? 

A. — Well,  about  half.    There  were  a  good  many  French  there. 

Q. — ^Well,  that  meeting  was  composed  of  Germans  and  French,  most- 
ly ;  naturalized  citizens  f 

A. — ^Yes,  Sir. 

Q. — And  they  are  generally  loyal  in  their  sentiments,  are  they  not? 

A. — Yes,  Sir.  It  is  my  opinion  that  tlffey  were  loyal )  I  would  not  be 
positive  that  all  of  them  were  loyal. 

Mr.  Williams. — Were  there  not  a  good  many  men  there  whom  you 
knew  to  be  publicly,  generally  known,  as  Secessionists  ? 

A. — I  do  not  know  how  that  was. 

Mr.  WUUafM. — ^Well,  for  the  purpose  of  refreshing  your  recollection,  I 
will  ask  you  if  you  did  not  see  an  attack  made  on  Judge  Hardy  that  day 
by  Secessionists  ? 

A. — ^That  I  could  not  tell.  I  think  that  I  saw  some  confusion  there, 
afterwards.  But  I  did  not  know,  or  see,  myself,  as  to  the  subject  of  the 
difficulty. 

Q. —  1  ou  did  not  see  who  was  attacked,  or  who  made  the  attack  ? 

A. — No,  Sir. 

Q. — ^Bid  you  see  anybody  pursue  anybody  else  with  a  knife  ?  [Mr. 
Williams  said  that  he  would  afterwards,  by  another  witness,  identify 
the  occurrence  to  which  he  now  referred.] 

A. — I  do  not  recollect. 


TESTIMONY  OF  GEOBQB  B.   WALKEB. 

George  B.  Walker,  being  called  and  sworn,  testified  as  follows : 

Mr.  WUUatM. — Where  do  you  live,  Mr.  Walker  ? 
A. — I  have  been  living  at  Sutter  Creek,  Amador  County,  for  the  last 
five  or  six  years. 
Q. — ^How  long  have  you  known  Judge  Hardy  ? 
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A. — Since  eighteen  hundred  and  fifty-five. 

Q. — Have  you  had  frequent  conversations  with  Judge  Hardy  on  the 
subject  of  the  troubles  of  the  country  ?  ^ 

A. — Yes,  Sir,  I  have  had  conversations  with  him,  but  not  /reguent  con- 
versations. I  recollect  distinctly  that  I  had  two  conversations  with  him. 
The  first  conversation,  I  think,  was  in  November  or  December  last.  I 
know  that  for  some  time  I  sought  an  opportunity  of  having  a  private 
conversation  with  him,  but  none  occurred.  I  happened  to  meet  hun  one 
day,  and  I  said,  ''  Now,  Jim,  I  am  going  to  give  you  fits."  He  said, 
"  Why,  what  have  I  done  V  I  told  him  that  1  had  heard  some  pretty 
hard  stories  about  him — about  his  disloyalty,  or  his  disloyal  expressions; 
that  I  had  got  a  chance  then,  and  that  I  intended  to  give  him  fits.  He 
remarked  to  me,  '<  Dad,"  or  "  Uncle,  perhaps  I  am  not  as  bad  as  you 
think  I  am."  I  then  stated  to  him  what  I  bad  heard  he  had  said.  He 
replied  that  it  was  not  so,  and  that  he  was  glad  to  have  an  opportunity 
to  correct  the  false  statements.  He  said  he  did'nt  care  what  they  might 
think — ^referring  to  some  bystanders,  who  were  around — but,  said  he,  "  I 
don't  want  that  you  should  think  that  I  am  a  Secessionist."  He  said  that 
he  was  as  ready  to  fight  for  the  United  States  now,  as  he  was  before  the 
war  commenced.  He  said  that  no  man  in  Amador  County  would  fight 
for  the  Union  quicker  than  he  would.  Previous  to  that  time,  I  had  been 
of  the  opinion  that  he  was  on  the  other  side  of  the  fence.  The  other 
conversation  happened  at  Jackson.  I  don't  recollect  now  exactly  the 
time  when  that  other  conversation  was. 

Q. — ^Where  was  this  fii^t  conversation  ? 

A. — It  was  at  Sutter  Creek. 

Q. — ^Under  what  circumstances  did  it  occur? 

A. — ^We  happened  to  meet^  1  would  rather  not  tell  the  precise  spot. 
It  was  not  a  disreputable  place ;  but,  for  certain  reasons,  I  would  not 
like  to  name  it. 

Mr.  WUUafM. — ^Well,  you  need  not  name  it  if  you  think  there  is  any 
impropriety  in  it. 

WUneM. — ^No,  I  do  not  know  as  there  would  be  any  great  impropriety 
in  telling  it.  It  occurred  in  the  Masonic  Hall,  at  Sutter  Creek.  It  was 
just  previous  to  the  opening  of  the  meeting. 

Q. — I  suppose  there  is  no  impropriety  in  your  stating  whether  you  and 
Judge  Hardy  are  brother  Masons,  or  not  ? 

A. — ^Yes,  Sir,  we  are. 

Q. — ^Now,  as  to  the  second  conversation  7 

A. — That  occurred  in  Jackson,  during  the  last  term  of  the  District 
Court.  I  recollect  that  it  was  just  after  some  war  news  had  come  from 
the  East  by  telegraph. 

Q. — What  was  the  news  about  ? 

A. — It  was  in  regard  to  a  Federal  victory-^I  could  not  tell  what  vio- 
torv.  There  was  a  good  deal  of  news  of  that  kind  coming  along  then, 
and  I  don't  recollect  what  particular  victory  it  was.  But  I  know  that 
he  came  down  from  the  Court  House,  and,  meeting  me,  said  :  "  Come, 
let's  go  down  to  George's  and  have  some  brandy.  The  news  is  good 
enough  to  treat  on." 

Q. — Tax  your  recollection,  please,  and  see  whether  it  was  not  the  bat- 
tle of  Pea  Eidge  ? 

A. — ^I  cannot  tell.  I  only  know  that  it  was  a  Federal  victory.  I  know 
that  soon  after  getting  this  telegraphic  news.  Judge  Hardy  was  coming 
down  the  steps  of  some  building — ^I  would  not  be  sure  whether  it  was 
the  Court  House  or  some  other  ouilding — ^and  met  me,  and  said  :  "  Come, 
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let's  go  down  to  George's  and  get  some  brandy.  This  news  is  worth 
treating  on." 

Q. — l>id  he  say  anything  about  his  sentiments  on  the  Union  question 
then? 

A. — ^No,  Sir;  nothing  farther  than  I  have  stated. 

Q. — ^Have  you  ever,  m  your  intercourse  with  Judge  Hardy,  heard  him 
utter  any  other  sentiments  than  those  you  have  given  here,  or  any  sen- 
timents inconsistent  with  these  ? 

A. — I  have  not.  I  was  for  a  long  time  trying  to  get  an  interview  with 
him,  but  I  did  not  get  an  opportunity  until  the  time  I  told  you  of. 

GROSS  EXAMINATION. 

Mr.  Campbell. — ^Was  Judge  Hardy  acquainted  with  your  political  views 
at  the  time  of  your  conversation  with  him  f 

A.^ — ^Yes,  Sir;  he  always  has  been.  I  believe  that  the  first  time  we 
ever  met,  we  had  a  political  quarrel. 

Q. — ^And  you  don't  recollect  what  particular  victory  it  was  Judge 
Hardy  referred  to  when  he  asked  you  to  drink  ? 

A. — No,  Sir ;  they  were  coming  in  pretty  fast  then,  and  I  could  not 
remember. 

Q. — In  the  first  conversation  he  told  you  that  he  was  not  as  bad  as 
people  represented  him,  did  he  ? 

A. — ^Yes,  Sir. 

Q. — Was  it  not  the  fact  that  that  was  his  general  reputation — ^that  he 
was  in  sympathy  with  the  Secessionists  ? 

A. — ^Yes,  Sir ;  that  was  what  I  heard  up  to  that  time. 

Q. — That  was  his  general  reputation,  was  it,  then  7 

A. — I  believe  that  was  his  reputation  in  our  town.  I  don't  know  how 
it  was  around  the  rest  of  the  county. 

Mr.  WiUiams. — ^No  doubt  there  have  been  a  great  many  men  in  that 
county  who  have  slandered  Judge  Hardy. 

Mr.  Williams  objected  to  this  testimony.  He  said  that  Judge  Hardy 
was  on  trial  before  a  Senate  of  the  State,  and  not  before  the  people  of 
Amador  County,  or  Calaveras  County. 

The  Court,  bv  a  vote  of  twenty-five  to  one,  disallowed  the  last  ques- 
tion asked  by  Judge  Campbell. 


TESTIMONY  OV  WILLIAM  WALCH. 

William  Walch,  being  called  and  sworn,  testified  as  follows : 

Mr.  WilUams. — ^Where  is  your  residence  ? 

A. — In  Volcano,  Amador  County. 

Q. — ^How  long  have  you  known  Judge  Hardy  ? 

A. — ^About  seven  years. 

Q. — ^How  intimately  ? 

A. —  Fery  intimately. 

Q. — ^How  often  have  you  been  in  the  habit  of  seeing  him,  meeting  him, 
and  talking  with  him  ? 

A. — I  have  met  him  frequently — during  almost  every  term  of  his 
Court  in  Amador  County. 

Q. — Were  you  in  the  habit  of  talking  with  him  confidentially  f 
26 
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A.— Yes,  Sir. 

Q. — ^Have  you  talked  with  him  about  the  troubles  of  the  country  ? 

A. — Sometimes,  Sir. 

Q. — ^In  consequence  of  the  action  of  the  South,  and  secession  ? 

A. — ^Yes,  Sir. 

Q. — State  all  you  can  remember  of  conversations  with  him  upon  that 
subject,  and  what  he  said  as  indicating  his  opinions  and  feelings  as  re- 
spects the  Constitution  and  the  Government  of  the  United  States  ? 

A. — ^As  to  the  substance  of  those  conversations,  I  have  not  the  slight- 
est recollection. 

Q. — No  recollection  about  that  at  all  ? 

A. — No,  Sir ;  I  do  not  recollect  anything  about  this  matter. 

Q. — ^Do  you  mean  to  say  that  you  don't  recollect  anything  about  these 
conversations ;  or  do  you  mean  that  you  do  not  recollect  the  language  of 
those  conversations  ? 

A. — ^No,  Sir.    I  do  not  recollect  either  the  language  or  the  substance. 

Q. — Prom  those  conversations  what  impression  was  left  upon  your 
mind  as  to  his  loyalty  ? 

Mr.  GampbelL — Well,  we  object  to  this  examination.  Here  is  a  witness 
who  swears  that  he  does  not  remember  either  the  language  or  the  sub- 
stance of  conversation.  Now,  we  object  to  his  testifying  to  any  im- 
pressions which  he  gathered  from  conversations  of  which  he  can  give 
neither  language  nor  substance. 

Mr,  Williams. — ^Now  I  admit  that  Judge  Campbell  would  be  right  in 
his  objection  if  we  were  trying  a  case  in  a  Court  of  Sessions.  But  I 
understand  that  a  very  different  course  is  allowable  here.  And  where  a 
witness  cannot  state  the  conversation,  either  particularly  or  generally, 
then  it  is  competent  for  the  witness  to  state  the  impression  produced  by 
that  conversation ;  especially,  Mr.  President,  when  a  man  is  on  trial  for 
impeachment  in  a  case  surrounded  by  circumstances  like  those  which 
characterize  this.  Now,  it  was  urged,  a  few  days  ago,  that  it  was  the 
effect  produced  by  these  acts  and  expressions  of  Judge  Hardy's,  that  ren- 
dered them  matters  for  particular  censure  and  punishment — ^no  matter 
what  his  own  real  feelings  may  have  been.  Now  let  us  see  what  was 
the  real  effect  of  his  conversations.  When,  the  other  day,  they  were 
proving  about  some  of  Judge  Hardy's  talks  in  one  of  his  joking,  frolick- 
ing moods,  they  were  talking  about  the  effect  produced  by  his  remarks, 
independent  of  his  intention  at  the  time  he  made  them.  Now,  when  he 
has  Deen  expressing  his  sentiments  in  grave  moments,  and  we  want  to 
show  what  effect  his  language  produced,  the  Counsel  on  the  other  side 
object — stating  that  they  do  not  want  us  to  prove  the  effect  that  his 
serious  conversation  produced  on  any  man  who  does  not  remember  the 
language  or  the  substance  of  the  conversation. 

Mr.  Campbell. — ^It  is  only  just  now  that  evidence  of  the  opinion  of  a 
community  was  ruled  out.  Now,  it  is  proposed  to  give  the  opinion  of 
one  man  upon  the  same  point.  The  general  estimation  as  to  loyalty,  or 
disloyalty,  in  which  Judge  Hardy  was  held,  was  not  allowed  to  bo  given. 
But  the  idea  of  allowing  witnesses  to  give  in  as  evidence  their  inferences 
from  conversations,  of  which  neither  the  language  nor  the  substance  is 
in  their  memory,  is  something  that  I  undertake  to  say  was  never  before 
dreamed  of  in  any  Court  in  Cnristendom.  Mr.  Campbell  contended  that 
at  all  events  the  same  rule  that  excluded  testimony  as  to  the  general 
reputation  for  loyalty  or  disloyalty,  must  exclude  this  proposed  testi- 
mony. 

Mr.  WiUiafM. — Judge  Campbell  thinks  that  this  testimony  ought  to  be 
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excluded  on  the  same  ground  that  the  Court  decided  to  exclude  testimo- 
ny as  to  Judge  Hardy's  general  reputation  as  a  Union  or  Disunion  man. 
]lj  answer  to  that  is  this :  They  asked  what  impression  had  got  abroad 
by  and  among  third  persons.  We  ask  what  was  the  impression  pro- 
duced by  the  acts  and  language  of  the  party  himself,  in  particular  in- 
stances ? 

The  Presiding  Officer  ruled  that  the  testimony  was  inadmissible. 

Mr.  Williams  asked  for  the  opinion  of  the  Senate  upon  it.' 

The  Presiding  Officer, — The  question  before  the  Senate  is  as  to  whether 
the  witness  can  state  impressions  from  conversations,  of  which  he  recol- 
lects neither  the  subjects  or  the  language. 

The  Senate  refUsed  to  admit  the  testimony,  by  a  vote  of  twenty  noes^ 
to  three  ayes. 

Mr,  WtlHams, — ^Have  you  attended  the  Courts  held  by  Judge  Hardy  in 
your  county  ? 

A. — I  have,  Sir. 

Q. — ^How  regularly  ? 

A. — I  have  been  there  in  attendance  at  almost  every  term  he  has 
held  in  Amador  County. 

Q. — ^During  the  time  you  have  known  Judge  Hardy  on  the  bench,  have 
yon  ever  seen  him,  during  term  time,  on  the  bench,  or  off,  in  a  condition 
of  intoxication  ? 

A. — ^Not  in  the  slightest  degree ;  either  on  the  bench  or  off. 

CROSS  EXAMINATION. 

r 

Mr.  CamphdL — ^Have  you  been  in  the  habit,  during  the  last  two  years, 
of  being  a  good  deal  in  Judge  Hardy's  company  during  the  terms  of  the 
District  Court,  in  Amador  County  ? 

A. — ^Yes,  Sir. 

Q. — ^Did  you  board  at  the  same  house  with  him  during  any  portion  of 
the  time  ? 

A. — I  do  not  recollect  that  I  did. 

Q. — Were  you  in  the  habit  of  seeing  him  at  the  various  hours  of  the 
day  or  night  r 

A. — ^Yes,  Sir. 

Q. — ^Did  you  never  see  him  affected  by  liquor? 

A. — I  do  not  know  what  you  call  "  affected."  I  never  saw  him  unfit- 
ted for  duty  by  reason  of  having  drank  too  much. 

'Q. — Did  you  never  see  him  during  these  times,  when  his  tongue  was 
thick,  or  when  he  could  not  walk  straight  1 

A. — ^No,  Sir;  never. 

Q. — ^Did  you  never  see  him  hugging  people,  and  putting  his  arms 
around  them,  as  men  frequently  do,  who  are  good-humored  when  in 
liquor?  » 

A. — No,  Sir. 

Q. — You  never  saw  him  under  the  influence  of  liquor  during  his  terms 
of  Court  ? 

A — ^No,  Sir;  I  never  did. 


TESTIMONY  OF  B.   K.  THORNS. 

B.  K.  Thorne,  being  called,  and  sworn,  testified  as  follows 


204 

Jfr.  WiHtams. — ^Where  do  you  live  ? 

A. — ^In  San  Andrea,  Calaveras  County. 

Q. — How  long  have  you  known  Judge  Hardy  1 

A. — Some  four  years,  more  or  less. 

Q. — What  is  your  business,  Sir  ? 

A. — I  am  an  officer ;  an  Under  Sheriff. 

Q. — How  long  have  you  been  an  Under  Sheriff? 

A. — Two  years  and  a  half. 

Q. — In  Calaveras  County  ? 

A. — Yes,  Sir. 

Q. — Was  you  present  at  the  time  mentioned  or  alluded  to  by  one  of 
the  other  witnesses  when  the  news  came  of  the  fall  of  Fort  Donelson, 
and  when  Judge  Hardy  made  use  of  some  expressions  in  regard  to  it  ? 

WUnesi. — Have  you  reference  to  the  time  when  Mr.  Gatewood  was 
present  ? 

Mr,  Williams. — Yes,  Sir. 

Witness. — I  was  present  then. 

Q. — State  what  was  said  on  that  occasion  ? 

A. — Judge  Hardy  made  the  remark  at  the  time  that  he  was  proud  of 
his  State. 

Q. — Go  on,  Sir. 

A. — He  said  that  he  was  proud  of  his  native  State,  and  proud  of  the 
Illinois  troops. 

Mr.  Edgerton. — This  was  just  after  the  Fort  Donelson  victory  ? 

A. — Yes,  Sir. 

Mr.  Williams. — Gro  on,  Sir. 

A. — That  is  about  all  that  I  recollect  hearing  him  say  at  that  time. 
There  was  something  else  said,  but  I  do  not  recollect  the  exact  words. 

Q. — Do  you  recollect  hearing  him  say  anything  about  preferring  to 
have  led  one  of  those  regiments  to  anything  else  t 

A. — I  do  not  recollect  anything  about  that. 

Q. — Have  you  been  an  Under  Sheriff  since  Judge  Hardy  presided  on 
the  bench  in  Calaveras  County  ? 

A. — No,  Sir.    I  have  been  Deputy  Sheriff  part  of  the  time. 

Q.— Well,  Deputy  and  Under  Sheriff. 

A. — Yes,  Sir. 

Q. — Been  a  good  deal  about  the  Courts  there  ? 

A. — Yes,  Sir ;  I  have. 

Q. — ^Attended  Court,  and  had  charge  of  Sheriff's  duties  in  the  Court 
room  ? 

A. — Yes,  Sir ;  more  or  less. 

Q. — You  have  had  constant  opportunity  for  observing  Judge  Hardy's 
conduct? 

A. — Undoubtedly. 

Q. — Did  you  ever  see  Judge  Hardy  under  the  influence  of  liquor  so  as 
to  affect  the  discharge  of  his  duties  at  all  while  he  was  holding  Court  ? 

A. — Not  to  my  knowledge,  Sir. 

Q. — Have  you  heard  him  converse,  heard  him  express  his  views  and 
sentiments  upon  the  question  of  Secession  and  rebellion,  and  the  conduct 
of  the  South  ? 

A. — 1  recollect  of  no  other  conversation  except  the  one  I  have  referred 
to. 

Q. — That  is  the  only  one  ? 

A. — That  is  the  only  one  that  I  recollect  of. 
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Q. — ^Were  you  present  during  a  speech  which  Judge  Hardy  made  at 
Calaveritas  the  night  before  the  election  ? 

A. — I  believe  1  was. 

Q. — ^What  did  he  say  on  that  occasion  regarding  the  difficulties  of  the 
country? 

A. — oiVell,  I  do  not  recollect  the  precise  language  which  he  used. 

Q. — ^No,  I  cannot  expect  that  you  do.  But  cannot  you  remember  the 
substance  of  what  he  said,  and  the  character  of  the  sentiments  he  ex- 
pressed? 

A. — ^Well,  I  don't  know  that  I  can.        * 

Q. — ^He  talked  on  that  subject,  did'nt  he  ? 

A. — I  believe  that  he  did.  I  was  not  present  during  the  delivery  of 
the  whole  of  his  speech. 

Q. — ^Don't  you  loiow  that  you  heard  that  part  of  it  relating  to  that 
subject. 

A. — I  don't  know  that  I  did. 

Q. — ^Did  you  ever  hear  an  expression  of  disloyalty  or  disunionism — ^a 
sentiment  in  favor  of  the  Southern  Confederacy,  from  Judge  Hardy  ? 

A. — ^I  don't  know  that  I  ever  heard  him  express  a  disloyal  senti- 
ment. 

Q. — ^What  are  your  politics  ? 

A. — ^I  am  a  Douglas  Democrat: — a  Union  Democrat. 

Q. — ^Have  you,  during  the  last  two  years,  acted  at  all  in  concert  with 
Judge  Hardy  with  regard  to  political  matters  ? 

A. — I  have  not,  Sir. 

CROSS  EXAMINATION. 

Mr,  CkimpheU, — ^What  part  of  Calaveras  County  do  you  reside  in  ? 

A. — In  San  Andres. 

Q. — How  fieur  is  that  from  Mokelumne  Hill  ? 

A. — ^About  eight  miles,  Sir. 

Q. — The  Courts  of  that  County  are  held  at  Mokelumne  Hill  ? 

A. — ^They  are. 

Q. — ^Are  you  generally  present  during  the  terms  of  Court  ? 

A. — More  or  less. 

Q. — ^Are  you  not  absent  three  or  four  days  in  the  week,  at  times  ? 

A. — Occasionally  I  am. 

Q. — ^Your  opportunities  for  observing  Judge  Hardy's  temperate  or  in- 
■  temperate  hahits  during  term  time  would  not  be  as  good  as  would  those 
•    be  of  the  residents  of  Mokelumne  Hill,  would  they  be  ? 

A. — ^I  presume  they  would  not  be. 

Q. — State  whether  you  have  ever  seen  Judge  Hardy  under  the  influ- 
I  ence  of  liquor  during  the  last  two  years,  and  during  the  term  of  his 
;    Court  ? 

Witnie»9, — ^Do  you  mean  on  the  bench  ? 
I       Mr.  Campbell, — ^I  mean  on  or  off  the  bench,  during  term  time. 

A. — ^I  think  that  I  have  seen  him  under  the  influence  of  liquor  off  the 
bench. 

Q. — Have  you  not  seen  him  so,  frequently  ? 

A. — ^I  do  not  recollect  the  number  of  times.    I  may  have  seen  him  so 
more  than  once. 

Q. — ^Don't  you  know,  from  your  observation,  that  he  is  a  pretty  hard 
drinker  ? 

A. — ^I  suppose  that  he  may  be  considered  a  tolerably  good  drinker. 
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IE8TIMONT  or  WILLIAM  WELLS. 

WiUlam  Wells,  being  called  and  sworn,  testified  as  follows : 

Jfr,  Williams, — ^Where  do  you  live  ? 

A. — ^In  Mokelamne  Hill. 

Q. — How  long  have  you  known  Judge  Hardy? 

A. — Three  or  four  years ;  about  four  years. 

Q. — ^Have  you  heard  him,  w^ithin  the  last  year,  talk  about  the  troubles 
of  the  country — the  rebellion, 'secession,  etc.  ? 

A. — Yes,  Sir.  I  recollect  one  time,  in  particular.  I  have  probably 
heard  him  oftener. 

Q. — What  particular  time  was  that  ? 

A. — ^The  conversation  was  about  like  this:  The  next  morning  after  we 
received  the  news  of  the  battle  of  Fort  Donelson,  I  met  Judge  Hardy  in 
the  hall  of  the  Court  House,  and  he  remarked  to  me,  **  Wells,  that  is  con- 
siderable news,"  and  said  he,  ^^ Didn't  our  boys  fight?''  I  remarked, 
**  Our  boysT'  "Yes,"  said  he;  "talk  about  bravery  I  There  are  no 
braver  men  in  the  world  than  those  Illinois  boys.  If  I  was  an  officer,  I 
would  like  to  command  a  regiment  of  such  men.''  That  was  about  the 
conversation.  It  might  have  gone  on  farther,  but  I  do  not  recollect  any- 
thing farther  in  particular. 

Q. — Have  you  ever  heard  Judge  Hardy  speak  on  such  subjects  at 
other  times  ? 

A. — I  don't  remember  any  other  times,  although  I  may  have  heard 
him  at  other  times. 

Q. — Were  you  present  on  the  morning  of  the  first  of  March,  or  the 
evening  of  the  last  day  of  the  last  February  term,  when  the  trial  of 
McDermott  vs.  Higby  took  place  ? 

A. — I  was  in  and  out  of  the  Court  House  during  the  day  when  that 
trial  was  on.  I  w^as  a  juryman  at  that  term  of  the  Court,  but  I  was  not 
on  that  particular  case. 

Q. — Was  you  there  down  to  the  close  of  the  trial  ? 

A. — Well,  I  didn't  hear  the  charge  to  the  jury.  I  heard  the  argument 
of  Counsel. 

Q. — Did  you  see  Judge  Hardy  after  he  left  the  bench  ? 

A. — ^Yes,  Sir.     I  think  I  did.     In  fact,  I  know  I  did. 

Q. — ^Now,  Sir,  was  he  intoxicated  at  that  time  ? 

A. — That  is  more  than  I  can  say.  I  know  that  I  had  a  conversation 
with  him,  but  it  did  not  occur  to  my  mind  whether  he  was,  or  was  not, 
under  the  influence  of  liquor.  I  do  not  particularly  remember  the  con- 
versation— ^not  all  of  it ;  out  I  know  I  had  one  with  him.  But  whether 
he  was  intoxicated  then  or  not,  I  could  not  say,  because  I  did  not  take 
any  notice.    I  did  not  think  about  it. 

Q. — If  you  talked  with  him,  and  he  had  been  intoxicated,  you  would 
have  noticed  it,  would  you  not  ? 

A. — I  would  have  noticed  it  if  he  Lad  been  veir  drunk.  But  I  was  not 
thinking  about  any  such  thing.  Ho  might  have  been  a  little  intoxicated, 
and  I  not  have  noticed  it,  because  I  was  not  thinking  about  it. 

Q. — Are  you  intimately  acquainted  with  Judge  Hardy  ? 

A. — Not  very.  I  know  him  very  well  by  sight ;  but  I  am  not  very 
fiimiliar  with  mm. 

Q. — You  are  a  Union  Democrat,  I  believe  ? 

A. — Yes,  Sir ;  I  am  a  Union  man,  sure. 

Q. — You  voted  for  Stanford,  at  the  last  election,  didn't  you  ? 

A. — No,  Sir. 
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Mr.   FtZKawM.— Sorry  for  that. 

Mr,  Edgert<m. — ^You  voted  for  Conness,  didn't  you  ? 

A. — Yes,  Sir. 

Mr,  Edgerton, — Glad  you  did. 

Senator  Crane. — ^You  threw  away  your  vote. 


TS8TIM0NT  OF  G.   W.   8EAT0N. 

G.  W.  Seaton,  being  called  and  sworn,  testified  as  follows : 

Mr,  WiUiams. — ^Where  is  your  residence  ? 

A. — ^Drytown,  Amador  County. 

Q. — ^How  long  have  you  lived  there  f 

A. — Since  the  latter  part  of  eighteen  hundred  and  fifty-three. 

Q. — ^How  long  have  you  known  Judge  Hardy  ? 

A. — ^My  impression  is  that  I  first  became  personally  acquainted  with 
him  in  eighteen  hundred  and  fifty-five.  I  knew  him  before  that ;  but  I 
had  no  personal  acquaintance  with  him  before  that  time. 

Q. — ^How  frequently  have  you  seen  him  within  the  past  year  or  two  ? 

A. — ^Well,  I  have  seen  him,  I  believe,  during  every  term  of  his  Court 
in  our  county,  except  the  last  term,  and  occasionally  between  the  terms 
of  the  Court. 

Q. — ^You  say  you  have  seen  him  during  every  term  of  the  Court  in 
Amador  County  ? 

A. — Yes,  Sir. 

Q. — ^You  are  practising  law  in  Amador  County  ? 

A. — Yes,  Sir. 

Q. — ^You  are  in  the  habit  of  conversing  with  him,  and  hearing  him  con- 
verse during  those  terms  of  Court  ? 

A. — ^Yes,  Sir. 

Q. — Will  you  be  kind  enough  to  state  what  conversations  you  have 
heard  between  him  and  anybody  else,  upon  the  subject  of  Union  or  Dis- 
union, secession  and  rebellion  ? 

A. — Well,  I  have  tfo  recollection  of  any,  except  one  conversation. 
That  was  a  conversation  addressed  to  myself.  That  was  some  time,  a 
fihort  time,  previous  to  the  last  Conventions  in  Amador  County.  I  think 
just  before  the  Democratic  Conventions. 

Q. — Do  you  recollect  about  what  date  that  was  ? 

A. — I  do  not  recollect  the  time  precisely.  But  I  recollect  the  principal 
portion  of  the  conversation.  I  recollect  that  Judge  Hardy  approached 
me,  and  remarked  to  me  in  this  way :  "  George,  you  ought  to  be  with  us 
in  this  fight."  I  understood  him  to  mean  that  I  ought  to  be  in  the  party 
he  was  Mrith.  I  answered  that  I  was  a  Union  man,  that  I  was  in  favor 
of  preserving  the  Union,  and  to  that  end  supporting  the  Government. 

Q. — What  was  his  reply  ? 

A. — His  reply  was,  *'  George,  I  am  as  good  a  Union  man  as  you  are." 
And  it  is  further  my  impression  that  he  remarked,  that  in  his  devotion 
to  the  Union,  he  acknowledged  no  superior.  He  said  something  to  that 
effect — something  having  about  that  import.  I  think  that  my  response 
was,  that  that  might  be,  but  that  I  thought  that  he  was  in  the  wrong 
crowd. 

Mr.  WiUiams.— Well,  he  was  in  rather  bad  company,  I  reckon.  Well, 
what  else  did  he  say.  Sir  ? 


208 

A. — ^Well,  that  is  about  all,  I  think.  There  might  have  been  a  little 
more  talk.  I  know  that  my  impression  was  that  he  had  expressed  him- 
self as  a  Union  man,  and  as  one  who  would  not  act  with  a  crowd  whom 
he  knew  to  be  directly  opposed  to  the  Union.  I  gathered  som thing  of 
that  import  from  what  he  said.  I  know  that  I  got  the  idea,  but  I  did 
not  retain  the  exact  language. 

Q. — Is  that  all  that  you  remember  of  that  conversation  ? 

A, — Yes,  Sir.    That  is  all  that  I  recollect. 

Q. — And  that  is  the  only  conversation  that  you  remember? 

A. — That  is  the  only  conversation  that  I  have  a  distinct  recollection  of. 
I  have  a  general  recollection  of  some  others. 

Q. — Well,  state  them. 

A. — ^Well,  I  recollect  having  a  conversation  when  Judge  Hardy  was 
present,  and  in  regard  to  some  political  matters ;  but  I  have  no  recollec- 
tion of  the  language  which  he  employed,  farther  than  that  he  aimed  to 
impress  upon  me  that  I  ought  to  act  with  the  other  party. 

Q. — The  other  branch  of  the  Democratic  party  ? 

A. — Yes,  Sir.  I  think  that  at  that  time  he  expressed  to  me  that  he 
was  a  XJnion  man,  and  that  he  would  not  go  for  a  party  that  was  not  for 
the  Union. 

Q. — Did  you  say  that  you  had  been  a  constant  attendant  upon  the  Dis- 
trict Court  in  your  county  ? 

A. — I  believe  I  have  been  there  during  every  term  of  the  Court,  ex- 
cept the  last  term,  since  Jud^e  Hardy  has  been  on  the  bench.  Or  pe^ 
haps  there  was  one  term  in  eighteen  hundred  and  fifty-nine  when  I  was 
not  there. 

Q. — State  whether  you  ever  saw  Judge  Hardy  upon  the  bench  when 
he  was  affected  by  liquor  in  such  a  degree  as  to  interfere  in  the  least 
manner  with  the  proper  discharge  of  his  duties  ? 

A. — I  never  did,  Sir.  At  least,  I  never  had  any  impression  of  that 
kind.    Not  in  Amador  County. 

CROSS  EXAMINATION. 

Mr,  CampheU. — ^What  party  was  it  that  he  wanted  you  to  join  ? 

A. — I  understood  that  it  was  the  Breckinridge  ^arty. 

Q. — Well,  that  was  the  party  he  belonged  to  at  that  time,  was  it  not? 

A. — I  so  understood  it,  Sir. 

Q. — ^You  are  acquainted  with  the  leading  men  in  that  party,  are  you 
not? 

A. — I  am  acquainted  with  some  men  who  are  supposed  to  be  leading 
men  in  it. 

Q. — Are  they  not  Secessionists?  Do  you  know  whether  Judge  Botts, 
or  Doctor  Aylett,  or  Mr.  Laspeyre,  belonged  to  that  party  ? 

Mr,  Williams. — Well,  I  object  to  that  question.  If  we  are  going  to  try 
the  political  sentiments  of  every  man  in  that  party,  we  shall  hardly  get 
through  this  year. 

Mr.  Campbell  contended  that  the  question  was  legitimate. 

Mr.  Williams  replied  to  Mr.  Campbell,  arguing  the  inadmissibility  of 
such  testimony  as  was  sought  to  be  introduced  by  such  a  question  as  Mr. 
Campbell  now  proposed. 

The  Presiding  Officer  admitted  the  question. 

Mr,  Camnbell, — Do  you  know  to  what  party  Judge  Botts,  Doctor  Ay- 
lett, and  Mr.  Laspeyre  belonged  ? 

A. — ^Well,  I  do,  from  reputation.    That  is  all. 
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Q. — ^Don't  you  know,  of  your  own  knowledge  ? 

A. — ^No,  Sir. 

Q. — ^Now,  you  speak  of  the  Breckinridge  party.  You  mean  the  party 
which  nominated  McConnell  for  Governor,  last  year  ? 

A. — Yes,  Sir. 

Q. — ^And  yon  understood  that  Judge  Hardy  was  a  member  of  that 
party? 

A. — That  was  the  impression  that  I  had ;  and  that  was  what  brought 
out  the  response  which  I  made  to  his  suggestion. 

Q. — Don't  you  know  that  Judge  Hardy  made  speeches  for  that  party 
last  year  ? 

A. — ^No,  Sir;  I  do  not,  of  my  own  knowledge. 

Mr.  WilliafiM. — We  admit  that  Judge  Hardy  was  a  member  of  the 
Breckinridge  Democracy.  We  are  willing  to  admit  that,  any  time.  If 
there  is  any  proof  of  felony  in  that,  you  may  have  the  benefit  of  it.  We 
admit  that  Judge  Hardy,  and  others  who  have  been  named  here,  be- 
longed to  the  same  party — the  Breckinridge  Democracy — [Sotto  voce] 
and  may  God  have  mercy  on  their  souls  I 

Mr.  Campbell. — Have  you  seen  Judge  Hardy  Intoxicated  off  the  bench 
during  term  time  ? 

A. — I  never  saw  him  intoxicated  either  during  or  between  the  terms 
of  Court— on  or  off  the  bench — during  term  time,  or  at  any  other  time. 

Q. — ^Where  do  you  say  you  live  ? 

A. — I  live  at  Drytown. 

Q. — ^How  far  is  that  from  Jackson  ? 

A. — ^Nine  miles. 

The  Court  then  adjourned  until  Monday  morning,  the  fifth  day  of 
May,  at  eleven  o'clock. 
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SEVENTH    DAY— MAY    5,   1863. 


TESTIMONY     FOR     THE     DEFENCE 


TESTIMONY  OF  J.   P.   TURNER. 

J.  F.  Tomer,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiStams, — Where  do  you  reside  ? 

A. — In  Jackson,  Amador  County. 

Q. — You  are  District  Attorney  of  Amador  County,  are  you  not  f 

A, — Yes. 

Q. — ^How  long  have  you  known  Judge  Hardy  f 

A. — I  have  known  him  about  nine  years. 

Q. — ^Have  you  attended  the  terms  of  his  Court  in  your  county  ever 
since  you  were  elected  District  Attorney  ? 

A. — ^I  have. 

Q. — ^How  long  have  you  been  in  the  custom  of  attending  the  Courts  7 

A. — ^About  two  years ;  nearly  two  years. 

Q. — ^What  are  your  politics  ? 

A. — ^Union  Democratic,  or  Douglas  Democratic. 

Q. — ^Have  you  frequently,  and  how  frequently,  heard  Judge  Hardy 
talk  upon  the  subject  of  the  political  difficulties  of  the  country  f 

A.— -Once  or  twice,  to  my  recollection.    I  think  about  twice. 

Q.-;-Siite  the  character  of  Judge  Hardy's  expressions  upon  the  sub- 
ject, indicating  his  loyalty  or  disloyalty. 
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A. — I  do  not  think  I  can  express  it  in  words.  It  was  in  a  public  con- 
versation in  one  of  the  offices,  that  I  first  heard  him  speais:  on  the  sub- 
ject. 

Q. — One  of  the  county  offices,  do  you  mean  ? 

A. — One  of  the  offices  connected  with  the  Court ;  the  Clerk's  office,  or 
the  Sheriff's  office. 

Q. — Go  on  and  give  as  near  a  picture  of  his  talk  on  that;  subject,  as  yon 
can. 

A. — There  was  a  discussion  going  on,  in  regard  to  the  question  which 
has  agitated  the  country. 

Mr,  Williams. — [Interrupting.]     By  others  ? 

A. — By  others,  with  Judge  Hardy ;  in  which,  one  remark  that  I  recol- 
lect the  purport  of,  was,  that  Judge  Hardy  was  an  officer  of  the  State— 
a  Judge — 

Mr.  Williams. — [Interrupting.]  Was  that  Judge  Hardy's  own  expres- 
sion? 

A. — ^His  own  expression ;  that  he  had  taken  a  constitutional  oath,  the 
oath  of  office ;  that  he  had  no  sympathy  with  the  South,  or  the  Southern 
Confederacy,  which  would  cause  him  or  permit  him  to  swerve  from  hie 
duty  to  this  Government.  Those  may  not  bo  the  words ;  but  I  think 
that  was  the  substance  of  the  language. 

Q.— What  else  ? 

A. — Well,  I  heard  Judge  Hardy  remark,  among  other  things,  that  hia 
firiends  were  formerly  residents  of  the  South— or  something  of  that  kind 
— I  do  not  know  what  was  said,  exactly.  It  was  expressing  the  idea, 
that  so  far  as  personal  friends  were  oonoerned,  his  sympathies  were  with 
them. 

Q. — ^With  his  personal  friends  ? 

A. — Yes. 

Q. — Did  he  say  anything  about  his  distinction  applying  to  friends  and 
the  Government? 

A. — I  do  not  think  he  did,  at  that  time. 

Q. — State  all  that  you  can  remember  of  that  conversation,  if  yon 
please. 

A. — I  do  not  think  that  I  could.    My  mind  has  been  directed  to  that 

f>oint  in  the  controversy  going  on  lately,  and  from  the  fact  that  I  recol- 
ect  allegations  which  I  had  heard  made  against  Judge  Hardy  prior  to 
that  time.  That  was  the  prominent  point  that  I  remember.  There 
might  be  many  things  which  I  would  recollect,  if  my  mind  could  be  di- 
rected to  them. 

Q. — You  say  your  attention  was  directed  to  this  statement,  partly 
from  the  fact  that  you  had  heard  some  accusations  made  against  Judge 
Hardy  ? 

A. — That  was  undoubtedly  the  main  thing  that  directed  my  attention 
to  it. 

Q. — ^Did  Judge  Hardy  say  anything  about  certain  expressions  he  had 
made,  just  before  starting  for  Mono  ? 

A. — 1  do  not  know  whether  he  did,  at  that  time.  I  have  heard  him 
make  an  explanation  of  that  matter. 

Q. — State  what  he  said  about  it. 

Mr,  Campbell. — I  suppose  that  ought  to  be  before  this  investigation 
commenced. 

Mr.  Williams. — ^Was  it  before  the  Investigating  Committee  of  the  House 
was  appointed  ? 
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A. — I  think  it  was.  I  do  not  think  I  have  conversed  with  Judge  Har- 
dy Binee. 

Q. — State  what  Jnd^e  Hardy  said  about  bis  having  acted  like  a  fool 
on  that  occasion,  just  oefore  he  started  for  Mono. 

Mr.  CamphtU. — We  object  to  that,  on  this  ground  :  It  is  proposing  to 
show  that,  afler  having  made  use  of  disloyal  expressions,  the  Respondent 
attempted  to  smooth  them  down.  That  is  something  entirely  dif[ei*ent 
from  showing  his  general  conduct ;  and  is  within  the  rule  as  adopted  by 
the  Senate,  I  think.  It  is  an  attempt,  after  having  made  use  of  these 
expressions,  to  get  rid  of  their  effect ;  and  is  clearly  making  evidence 
for  himself;  and  comes  as  strictly  within  the  rule  as  it  is  possible  for 
anything  to  do. 

Mr.  Williams. — I  believe  the  Court  has  permitted  us  to  prove  Judge 
Hardy's  statements  and  declarations  of  his  sentiments. 

Mr.  CampbeU. — Well,  we  withdraw  the  objection. 

Witness. — I  have  heard  Judge  Hardy  explain  it  something  in  this  way : 
That  he  was  running  that  night  with  the  boys,  and  that  he  was  mostly 
in  a  Union  crowd;  and  that  they  were  using  political  badinage,  the 
one  to  the  other ;  and  that  the  expressions  of  a  disloyal  character  which 
he  gave  utterance  to,  were  more  in  that  spirit  than  anything  else. 

Q. — Anything  more  on  that  subject  1' 

A. — I  have  no  doubt  there  was  a  good  deal  more,  but  I  do  not  remem- 
ber it.  I  remember  only  the  import ;  perhaps  the  words  which  express 
the  idea  which  would  be  conveyed. 

Q. — Have  you  been  a  good  deal  in  Judge  Hardy's  company  within  the 
last  year  or  year  and  a  quarter  ? 

A. — While  holding  the  terms  of  Court,  I  have  been  in  his  Court;  but 
out  of  Court  I  have  not  been  much  with  him. 

Q. — During  those  terms  of  Court,  at  recess,  and  before  and  after  Court, 
have  you  heard  him  talk  upon  these  subjects  in  conversation  ? 

A. — I  have,  on  several  occasions ;  but  I  have  never  myself  mixed  much 
in  those  conversations.  Perhaps  I  might  have  heard  a  passing  remark 
whilst  momentarily  in  his  company. 

Q. — I  willgisk  you  whether,  during  all  your  intercourse  with  Judge 
Hardy,  on  any  occasion  on  which  he  was  present,  whilst  he  was  talking, 
you  ever  heard  him  express  seriously  a  sentiment  of  disloyalty  ? 

Mr.  CampbeU. — Seriously  1 

Mr.  Williams. — Well,  whether  you  ever  heard  Judge  Hardy  express 
such  sentiments  at  all.    Mr.  Campbell  don't  like  '^  seriously.'' 

Witness. — I  do  not  think  that  I  have.  I  have  rather  thought  in  my  own 
mind — 

Mr.  Campbell — [Interrupting.]  Never  mind  what  you  thought  in  your 
own  mind. 

Mr.  Williams. — ^You  say  you  never  heard  the  Eespondent  express  a  dis- 
loyal sentiment  ? 

Witness. — ^I  Was  simply  going  to  say  that  I  thought—* 

Mr.  Campbell. — [Interrupting.]  Never  mind  what  you  thought.  Your 
opinions  are  not  evidence. 

Mr.  Williams: — I  ask  you,  whether  you  took  so  much  interest  in  this 
subject  of  the  loyalty  of  public  officers,  and  whether  that  interest  had 
been  so  much  excited  by  what  you  had  heard  of  Judge  Hardy,  that  if 

Iou  had  heard  any  such  thing  as  a  disloyal  sentiment  from  him,  you  must 
ave  remembered  it  ? 

A. — ^I  think  I  should  have  remembered  it. 
Q. — You  have  given  an  account  of  one  of  the  conversatioDB,  and  then 
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you  have  pven  this  statement  made  by  Judge  Hardy  about  the  Mono 
trip,  which  you  cannot  locate — as  to  wn ether  it  was  in  the  first  or  the 
second  conversation.    Now,  give  the  second  conversation. 

A. — I  think  I  heard  Judge  Hardy,  upon  one  occasion,  in  the  Glerk^B 
office,  substantially  use  the  language  wnich  I  have  related. 

Mr.  Willtams, — That  is  the  first  conversation  ? 

Witness. — ^Yes.  I  think  I  afterwards  hoard  Judge  Hardy  conversing  in 
the  Sheriifs  office,  when  there  was  a  good  deal  of  feeling  excited. 

Q. — ^You  mean  a  good  deal  manifested  in  the  conversation,  do  you  not? 

A. — By  the  parties  who  were  conversing.  I  cannot  recollect  distincdv 
what  that  conversation  was ;  and  I  do  not  know  that  Judge  Hardy  took 
much  part  in  it. 

Q.— If  he  took  any,  state  it. 

A. — I  think  he  did. 

Q. — Will  you  give  a  detail  of  that  conversation  to  the  Court,  as  near 
as  vou  can  ? 

A. — I  do  not  think  that  I  can. 

Q. — Give  the  substance  of  it,  then. 

A. — ^It  would  be  a  mere  recollection  of  the  ideas  which  I  gathered  from 
the  conversation,  rather  than  of  the  conversation  itself. 

Mr.  Williams, — That  is  always  the  case,  when  one  cannot  remember  the 
words. 

Jlir,  Campbell, — Oh,  no !  The  witness  can  relate  the  substance  of  the 
conversation ;  not  the  result  on  his  mind. 

Mr,  WiUiamrS, — [To  witness.]  I  do  not  ask  the  impression  on  your 
mind,  but  the  result,  as  you  remember  the  substance. 

Mr.  Campbell, — I  object  to  the  "  result." 

The  Presiding  Officer. — I  think  if  the  substance  is  given,  the  result  has 
nothing  to  do  with  it. 

Mr.  Williams, — I  do  not  ask  for  the  personal  impressions  of  the  witness, 
unless  he  can  state  how  he  has  obtained  them. 

The  Presiding  Offi>cer, — ^Let  the  witness  state  the  conversation  as  nearly 
as  he  can  remember  it.     That  is  sufficient,  I  think. 

Witness. — I  was  endeavoring  to  fix  it  in  my  mind,  but  I  ()o  not  think  I 
can.    I  do  not  think  that  I  can  repeat  a  wonl  uttered  by  Judge  Hardy. 

Mr,  Williams, — Can  you  give  the  substance  of  what  he  said  1 

A. — I  can  give  my  impression  or  idea  in  regard  to  the  substance. 

Q. — That  is  your  recollection,  is  it  not  ? 

A. — Yes.  That  is  my  recollection.  It  may  have  come  from  some 
other  party. 

Mr,  Campbell. — K  you  have  a  definite  recollection  of  the  substance, 
state  it. 

Mr,  Williams. — You  say  you  can  give  your  idea,  which  is  your  recollec- 
tion, of  the  substance,  but  you  do  not  know  as  to  the  words  ? 

A. — My  impression  now  is,  that  the  subject  talked  about  by  Judffe 
Hardy  was  the  distinction  between  the  sympathy  that  a  person  might 
have — 

Mr,  Campbell, — ^Are  you  stating  your  recollection  ? 

A. — My  impression  of  what  came  from  Judge  Hardy. 

Mr,  Williams, — Witnessea  very  often  use  the  term  "  impression  "  for 
"  recollection." 

Mr.  Campbell. — Well,  I  propose  to  ask  the  witness  whether  he  has  any 
definite  recollection  of  what  Judge  Hardy  stated  at  that  time. 

Witness. — I  have  not  any  distmct  recollection.  I  should  say  that  I 
could  not  recollect  a  word  that  Judge  Hardy  then  uttered. 
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Mr.  WtUiatns,-^  Was  Bobert  Bosner  Sheriff  at  that  time  f 

A. — ^Yes. 

Q. — ^Was  Under  Sheriff  James  McKnight  present  f 

A. — ^1  think  he  was.     I  think  C.  A.  Lagrave,  also. 

Q.— =-Is  Lagrave  Treasurer  of  that  county  ? 

A. — ^Yes. 

Q. — ^The  conversation,  when  they  were  present,  is  the  conversation  you 
have  just  alluded  to  ? 

A. — ^That  is  the  conversation  I  allude  to.  I  might,  perhaps,  if  I  had 
time  to  reflect  upon  it,  remember  some  of  the  language ;  but  I  cannot 
DOW  call  it  to  mind.  It  is  a  general  impression  that  runs  through  my 
mind  in  regard  to  it. 

Q. — I  ask  you  whether  your  memory  can  be  refreshed  as  to  any  state- 
ment made  by  Judge  Hardy  on  that  occasion,  about  having  received  a 
letter  about  certain  disloyal  movements — ^I  will  not  state  the  contents  of 
it — and  what  his  reply  to  that  letter  was  ? 

A. — ^I  have  heard  of  a  letter,  but  I  cannot  say  the  knowledge  came  to 
me  at  that  time. 

Q. — ^Do  you  recollect  Judge  Hardy's  alluding  to  the  contents  of  that 
letter,  and  his  answer  to  it  ? 

A. — ^I  do  not  think  I  do.  The  discussion  had  already  commended  when 
I  entered  the  office. 

Q. — ^Have  you  been  present  when  Judge  Hardy  was  naturalizing  for- 
eigners in  his  Court  ? 

A. — ^I  have,  on  several  occasions. 

Q. — State  whether  he  was  particular,  full,  and  rigid,  in  his  require- 
ment of  proof  of  devotion  to  the  Constitution  and  principles  of  the  Gov- 
ernment ? 

A. — I  have  never  seen  anything  unusual  in  any  of  his  requirements. 

Q. — ^Did  he  always  require  that  proof? 

A. — He  always  did,  so  far  as  my  knowledge  extends. 

CROSS  EXAMINATION. 

Mr.  Campbell. — ^Do  you  recollect  whether  Judge  Hardy  was  in  the 
habit  of  asking  those  seeking  to  be  naturalized,  whether  they  sympa- 
thized with  the  Vigilance  Committee  ? 

A. — ^I  think  I  have  heard  that  question  asked  by  Judge  Hardy. 

Q. — ^Did  you  ever  hear  him  ask  any  man  who  came,  there  to  be  natu- 
ralized, whether  he  sympathized  with  the  present  rebellion  ? 

A. — I  do  not  think  I  ever  have. 

Q. — ^When  was  this  first  conversation  in  the  Clerk's  or  Sheriffs  office, 
at  which  you  were  present,  in  which  Judge  Hardy  made  the  remark  that 
he  was  an  officer' of  the  State,  and  had  taken  the  oath  ?  When  did  that 
take  place  ? 

A. — I  think  it  was  at  the  term  prior  to  our  last  general  election.  That 
is  a  mere  recollection  now,  however ;  I  have  nothing  to  fix  the  date  by, 
distinctly. 

Q. — When  was  the  conversation  about  the  expressions  that  Judge 
Hardy  made  use  of  as  he  was  going  to  Mono  ?  Was  that  after  his  return 
from  Mono  ? 

A. — It  must  have  been,  of  course. 

Q. — ^How  long  ago  was  it  that  that  conversation  took  place  ? 

A. — ^I  think  it  was  about  the  first  of  our  February  term  of  Court.  I 
may  be  incorrect  in  that.    I  think  it  was  the  February  term. 
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A. — Is  not  a  term  held  in  Calaveras  in  February  ?  Was  not  this  in 
liarch  ? 

A. — I  believe  it  was  tbe  March  term.  It  muat  have  been  the  March 
term.  My  recollection  is  indistinct  as  to  which  term  it  was.  It  was 
immediately  on  the  close  of  the  Calaveras  termu 

RE-DIEKOT  EXAMINATION. 

Mr,  WiUtams, — ^Mr.  Campbell  inquired  of  you  whether  Judge  Hardy,  in 
naturalizing  foreigners,  asked  if  they  sympathized  with  the  Vigilance 
Committee.  Did  not  Judge  Hardy  ask  them  whether  they  belonged  to 
any  association  or  party  pledged  to  any  movement  for  the  subversion  of 
the  Government  or  the  violation  of  the  laws  ? 

A. — Your  usking  the  question  of  me  has  called  to  mind,  I  think,  that 
very  fact ;  I  think,  that  very  interrogatory.  I  recollect  that  the  Vigi- 
lance Committee  was  one  of  the  associations  which  were  mentioned; 
but  I  think  the  question  was  qualified,  by  extending  it  to  other  disloyal 
associations.  That  fact  has  not  entered  my  mind  since  that  time,  until 
my  attention  was  just  now  drawn  to  it  by  your  queetion. 

HE-CBOBS  EXAMINATION. 

Mr,  Campbell. — ^Now,  do  vou  recollect  at  all  what  tbe  form  of  Judge 
Hardy's  interrogatory  to  the  persons  applying  for  naturalization  was? 

A. — I  think  the  question  would  be,  whether  the  candidate  had  ever 
belonged  to  any  Vigilance  Committee,  or  other  association  tending  to 
subvert  the  laws  of  the  Government — or  something  of  that  kind. 

Q. — Was  it  not  limited  to  associations  for  subverting  the  laws  of  this 
State  7 

A. — It  may  have  been,  Sir ;  but,  as  I  said  before,  at  the  time  it  was 
not  impressed  upon  my  mind  as  very  unusual. 

Q. — You  have  no  recollection  of  any  instance  in  which  the  Respondent 
asked  the  candidate  for  naturalization  whether  he  had  any  sympathy 
with  the  rebellion,  or  the  persons  engaged  in  it  ? 

A. — t  do  not  recollect  anything  of  that  kind. 


TESTIMONY  OF  A.   W.   GBNUNO. 

A.  W.  Genung,  recalled  on  the  part  of  the  defence,  testified  as  fol- 
lows : 

Mr.  WUHanu. — ^You  have  already  been  sworn,  and  testified  in  this  case 
that  you  are  Deputy  County  Clerk  of  Calaveras  County  ? 

A. — I  have. 

Q. — ^During  the  past  year,  have  you  frequently  heard  Judge  Hardy 
converse  upon  the  troubles  of  the  country  ? 

A. — I  have. 

Q. — How  frequently? 

A. — Well,  very  frequently;  almost  daily,  for  weeks  together.  Not 
every  week — some  weeks  he  was  not  in  the  office  at  all }  but  frequently, 
week  after  week,  almost  daily. 

Q. — Now  state  the  character  of  the  sentiments  Judge  Hardy  expressed 
upon  this  question,  from  day  to  day,  and  at  all  times. 
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A. — ^I  have  beard  Judge  Hardy  diacuss  the  topics  of  the  war  and  the 
rabellioQ,  with  different  men,  in  the  office ;  with  J  udge  Teriy,  Tod  Rob- 
iason,  Charley  Leet,  and  others.  I  have  heard  him  discuss  with  those 
gentlemen,  in  opposition  to  their  views  on  the  subject. 

Q. — State  what  views  they  expressed,  and  what  Judge  Hardy  opposed| 
and  how  he  opposed  them. 

A. — To  particularize  with  reference  to  discussions  which  took  place 
almost  daily,  as  they  did,  and  which  are  a  very  common  thing  in  the 
oSce,  I  being,  at  times,  engaged  in  writing,  sometimes  doing  nothing 
aid  listening — is  difficult.  Unless  there  is  something  special  to  recall  if 
to  my  mind,  it  is  difficult  to  specify.  ^ 

Mr,  WiUiams, — You  know  the  subject  and  point  to  which!  wish  to  call 
^our  attention,  and  I  wish  you  would  state  all — no  matter  how  long  it 
IS,  whether  it  takes  fifteen  minutes  or  a  week — that  you  ever  heard 
Judge  Hardy  say  or  express  on  this  subject,  as  near  as  you  can.  State 
the  details  where  you  can ;  and  where  you  cannot,  state  the  general  sub- 
stance. 

A. — Well,  in  general,  I  have  always  heaj*d  Judge  Hardy  take  the 
Union  ground.  I  remember  a  discussion  he  had  with  Judge  Terry  in 
the  office,  (no  one  else  was  present  but  Mr.  Hanford  and  myself,)  in 
which  I  thoufirht  Judge  Terry  came  out  second  best.  I  think  be  felt  it; 
and  Judge  Terry  then  saia — I  won't  repeat  what  he  said.  He  made 
some  remarks  in  derision  of  our  Government,  which  made  my  blood  tin- 
de.  I  had  not  said  anything;  this  was  a  discussion  between  Judge 
Hardy  and  Judge  Terry,  solely ;  I  think  Mr.  Hanford  was  not  engaged 
in  it.  I  glanced  towarils  Judge  Hardy,  to  see  the  effect.  He  looked  to 
me  white  with  rage.     I  expected  a  bitter  reply — 

Mr.  (Jampb^U,— Never  mind  what  you  expected.  Just  state  what  you 
9aw  and  what  you  heard.  You  state  that  Judge  I{ardy  appeared  white, 
apparency  with  rage  ?  ^ 

•A. — Yes.    He  turned  away ;  I  thought,  with  aversion. 

Mr.  Campbell. — Confine  yourself  to  what  you  saw,  and  do  not  give 
your  opinions. 

Mr.  \iiUUams. — You  may  state  what  the  appearance  of  the  Bespondent 
was,  and  his  words. 

Witne»8. — I  think  Judge  Hardy  made  no  reply,  whatever. 

Mr.  Williams. — If  he  answered  it  by  his  manner,  you  may  state  it. 

Witness. — Well,  he  turned  away,  as  if,  it  seemed  to  me,  in  aversion  and 
disgust.     Nothing  further  was  said.    They  soon  after  left  the  office. 

(J. — Now  what  occasioned  that  appearance  which  you  discovered  in 
Judge  Hardy,  when  he  appeared  to  oe  white  with  rage,  and  turned  away 
with  disgust  ? 

A. — ^Tbese  expressions  of  derision  relative  to  the  Government  of  the 
United  States,  which  were  indulged  in  by  Judge  Terry. 

Q  — Can  you  remember  the  expressions  of  Judge  Terry,  which  pro- 
duced this  effect  on  Judge  Hardy : 

A. — ^I  could  not  remember  all  of  them,  and  would  rather  not  repeat 
any. 

i^. — Why  would  you  rather  not  ? 

A. — I  was  going  to  say  that  I  do  not  think  it  has  any  relevancy  here. 
I  said  they  were  disloyal  sentiments,  and  expressions  of  derision  Ui/uiust 
the  Government  of  the  United  States.     I  could  not  remember  them  ail. 

Mr.  WUliams. — Well,  1  will  not  press  you  to  repeat  them,  ii'  you  do  not 
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wi&h  to.    But  they  were  expressions  of  derision  of  the  Government  of 
the  United  States  ? 

A. — Yes. 

Q. — And  that  was  followed  by  Judge  Hardy's  appearing  white  with 
rage,  and  immediately  turning  away,  with  disgust  ? 

A. — That  immediately  followed. 

Q. — Can  you  go  on  and  state  what  Judge  Hardy  assigned  to  you  as  a 
reason  why  he  aid  not  retort  upon  Judge  Terry  ? 

A. — There  was  another  conversation,  in  which  similar  remarks  were 
made  by  Judge  Terry. 

Q. — ^A  subsequent  conversation,  between  Judge  Hardy  and  Judge  Ter- 
ry? 

A. — Yes ;  Judge  Hardy  had  said  that  the  success  of  the  Federal  party 
was  only  a  question  of  time. 

Mr.  Willtams. — [Interrupting.]     He  said  this  to  Judge  Terry  ? 

A. — Yes.     This  was  about  the  time  that  we  got  the  news  of  the  gun- 
boats going  down  the  Mississippi. 
*  Q.— bo  you  mean  starting  down  ? 

A. — I  presume  you  know  to  what  I  refer.  And  about  the  time  of  the 
news  of  the  probability  of  the  taking  of  New  Orleans.  Judge  Hardy 
said,  the  taking  of  New  Orleans  was  only  a  question  of  time  (some 
other  place  was  also  referred  to,  I  think  Memphis ;)  and  that  the  snccese 
of  the  Federal  Government  was  only  a  question  of  time.  Judge  Teny 
thought  diflferently,  and  made  some  remark  something  like  this :  That 
he  would  sell  out  his  property  very  low,  (mentioning,  I  think,  what  rate 
he  would  sell  it  out  for,)  and  take  the  pay  when  the  Southern  Confeder- 
acy was  acknowledged.  Judge  Hardy  made  no  reply  to  that,  that  I  re- 
member ;  nor  do  I  now  remember  that  I  then  noticed  his  appearance — 
whether  it  was  with  favor  or  disfavor,  that  he  received  the  remark.  But 
I  know  that  he  subsequently  said  he  had  made  up  his  mind  then  that  he 
would  never  speak  to  Terry  again.  I  suppose  he  meant  on  political 
subjects;  because  he  did  not  want  to  quarrel.  I  have  no  remembrance, 
though,  of  Judge  Hardy's  appearance  at  the  utterance  of  that  by  Judge 
Terry.  That  was  the  second  time  that  I  heard  Judge  Terry  make  a 
similar  remark. 

Q. — State  what  other  conversations  you  remember. 

A. — I  do  not  know  that  I  can  particularize. 

Q. — You  have  already  stated,  I  believe,  that  for  weeks  you  heard 
Judge  Hardy  talk  upon  this  subject,  more  or  less,  almost  every  day  ? 

A. — Yes. 

Q. — ^During  all  that  time,  did  you  ever,  in  a  single  instance,  hear  Judee 
Hardy  utter  a  disloj^al  sentiment,  or  any  sentiment  inconsistent  with  the 
idea  of  a  true  and  genuine  attachment  to  the  Government  of  the  United 
States  ? 

A. — ^No,  Sir,  except  once )  and  then  I  did  not  consider  it  disloyal.  I 
heard  Judge  Hardy  once  say,  that  if  he  were  commanding,  he  would  not 
lead  an  army — ^he  would  resign  before  he  would  lead  an  army  to  the 
place  of  his  nativity ;  mentionmg  some  place  in  the  south  or  west  of  Illi- 
nois, where  he  had  lived.  That  is  the  only  expression  that  I  ever  heard 
from  him  that  could  be  wrung  or  tortured  into  disloyalty. 

Q. — Judge  Hardy  came  from  Illinois,  did  he  not? 

A. — I  have  been  told  so.  I  heard  Judge  Hardy  say  once,  that  he  was 
not  in  favor  of  the  war  when  it  first  started ;  that  he  thought  it  could 
have  been  avoided ;  that  measures  ought  to  have  been  taken  to  have  pre- 
vented it  at  first ;  but  that  as  we  were  in  it,  he  was  in  favor  of  its  prose- 
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CQtion  to  a  sxiccessfal  termination.  We  were  alone  in  the  office  then. 
This  was  called  out  by  a  feature  in  the  picture  of  General  MeClellan. 
Judge  Hardy  said  that  the  hope  of  the  American  people  was  in  the  brain 
of  that  man,  MeClellan.     He  thought  him  equal  to  the  undertaking. 

Q. — And  that  it  must  be  carried  through  ? 

A. — No,  Sir.  He  was  in  favor  of  prosecuting  it  to  a  successful  termi- 
nation. I  think  that  is  the  exact  language.  I  remember  his  taking  up 
the  picture  of  General  MeClellan,  and  that  we  were  both  looking  at  it. 
The  Judge  said  the  hope  of  the  American  people  lay  in  the  brain  of  that 
man,  MeClellan,  and  he  thought  him  equal  to  the  undertaking. 

Q. — ^When  was  this  ? 

A." — I  could  not  bring  it  to  a  point  of  time,  probably  within — I  might 
not  come  within  two  or  three  months  of  it. 

Q. — Well,  state  as  near  as  you  can. 

A. — I  should  say  it  was  in  the  Fall  or  early  part  of  winter. 

Mr,  Williams. — To  refresh  your  recollection,  1  will  ask  you  whether  it 
was  on  the  receipt  of  the  first  published  picture  of  General  MeClellan  in 
Leslie's  Pictorial,  or  Harper's  Weekly  ? 

A. — Harper's  Weekly  used  to  lie  around  the  office,  and  that  would  fre- 
quently  call  up  the  subject  of  the  rebellion  and  the  war.  I  could  not  say 
whether  this  was  the  first  picture  of  General  MeClellan.  There  was  a 
fin^  portrait  of  him  in  the  paper,  and  we  were  looking  at  it.  But  it 
might  have  been  a  paper  I  had  had,  or  which  had  been  around  the  office 
a  month. 

Q. — ^You  cannot  tell  how  long  it  had  been  there  7 

A. — ^No,  Sir. 

Q. — State  all  other  conversations  with  Judge  Hardy  that  you  can  re- 
member, if  you  can  now  remember  any  more. 

Q. — Oh,  I  cannot  state  the  number  of  conversations.  I  would  say 
this,  that  I  never  heard  Judge  Hardy  utter  any  other  than  loyal  senti- 
ments. I  watched  him  closely,  to  see  what  efiect  the  news  of  defeat  or 
victory  would  have,  both  in  his  expression,  his  words,  his  manner,  and 
his  countenance.  And  I  have  always  heard  him  express  joy  at  the  suc- 
cess of  the  Federal  arms.  I  sometimes  thought  that  he  did  not  express 
that  regret  that  a  good  Union  man  ought  to,  at  our  reverses.  6ut  I 
have  always  heard  him  speak  with  pleasure  of  our  successes. 

Q. — I  do  not  know  but  you  may  have  been  asked  already,  but*I  will 
aak  you  now,  what  are  your  politics  ? 

A. — Democratic . 

Q. — Yes,  but  which  breed  of  Democrats  f 

A. — I  do  not  know  but  one  kind.  They  would  call  me,  I  suppose,  a 
Union  Democrat ;  I  do  not  acknowledge  any  other  sort  of  Democracy. 

Q. — You  rather  think  you  are  a  Union  Democrat,  do  you  ? 

A. — ^Yes,  if  I  know  myself. 

Q. — Now,  about  that  adjournment  of  the  Coijrt  from  Friday,  the  six- 
teenth of  August,  to  Monday,  the  nineteenth  of  August,  eighteen  hun- 
dred and  sixty-one.  Was  there,  or  not,  a  full  understanding  among  the 
members  of  the  bar  who  Vere  Counsel  in  the  cases  set  for  Saturday,  the 
aeventeenth  of  August,  that  they  should  be  accommodated  on  both  sides 
'by  the  adjournment  ? 

A. — Well,  I  would  like  to  correct  my  testimony  as  to  those  two  ad- 
journments, as  the  same  is  published  in  some  of  the  daily  papers.  A 
portion  of  the  report  in  the  newspapers  makes  me  say  what  I  did  not 
■ay,  or  intend  to  say. 
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Q.— You  speak  of  the  brief  publications  in  the  daily  papers  ? 
A. — Yes.  In  the  Sacramento  Union,  and  some  of  the  other  papers. 
Their  report  makes  me  say  that  there  was  buslnehs  to  transact  on  Fri- 
day and  Saturday,  the  thirtieth  and  thirty-first  of  August,  eighteen  hun- 
dred and  sixty-one.  I  stated  that  that  had  been  my  impression,  but 
that  the  record  corrected  me.  There  were  two  adjournments.  The 
second  adjournment  was  Thursday,  the  twenty-ninth  of  August, 
eighteen  hundred  and  sixty-one.  The  record  shows  that  on  that  day  the 
Court  adjourned  until  **  to-morrow."  That  is  the  time  when  the  Court 
was  not  held  again  that  term ;  the  time  when  there  was  no  Court  on 
Friday  and  Saturday,  the  two  last  days  of  the  term.  The  Judge  was 
not  there,  and  the  term  died  out — expired  by  law.  No  cases  were  set 
for  those  days — Friday  and  Saturday.  The  jury  had  been  discharged 
some  days  previous ;  perhaps  a  week  previous.  A  special  jury  had  been 
summoned  in  the  case  of  Irvine  vs.  Dennis,  and  that  case  was  concluded 
that  (Thursday)  night.  That  jury  was  discharged  without  an  order,  the 
case  having  been  concluded.  Hence,  no  jury  was  in  attendance  on  Fri- 
day and  Saturday,  and  no  cases  were  set  for  those  days.  The  other  ad- 
journment was  on  Friday,  the  sixteenth,  when  the  Court  adjourned  to 
Monday  morning. 

Q. — You  have  testified  that  the  record  shows  an  adjournment  on 
Thursday,  the  twenty-ninth  of  August,  eighteen  hundred  and  sixty-one; 
that  on  Friday,  the  thirtieth,  and  vSaturday,  the  thirty-first,  no  Court 
was  held ;  that  the  term  died  out ;  that  there  was  no  jury  there  on  Fri- 
day or  Saturday ;  that  a  special  jury  had  been  summoned  for  a  particu- 
lar case,  which  was  tried  on  Thursday ;  that  that  case  had  been  con- 
cluded, and  the  jury  discharged,  and  that  that  ended  the  jury  business  of 
the  term.     Is  that  so  ? 

A. — Yes ;  the  last  day  of  Court  generally  is  spent  in  settling  the  time 
when  answers  or  replications,  making  stipulations,  etc.,  should  be  filed. 
There  ])robably  would  have  been  such  business  done  on  Friday  or  Satur- 
day, if  Judge  Hardy  had  been  there. 

Q. — That  was  a  matter  in  which  nobody  engaged  but  the  Attorneys, 
was  it  not  ?    No  witnesses,  and  no  jury  ? 

A. — No;  no  witnesses,  and  no  jury. 

Q. — Could  it  be  done  just  as  well  at  chambers,  as  in  open  Court? 

A. — Well,  that  kind  of  business  is  done  at  chambers. 

Q. — That  was  the  twenty-sixth  of  August  last,  you  say? 

A. — No,  Sir;  the  twenty-ninth. 

Becess  for  one  hour. 

Examination  of  A.  W.  Genung  resumed. 

Mr.  Williams. — You  have  explained  the  matter  of  the  adjournment  on 
the  twenty-ninth  of  August,  after  the  jury  business  was  all  finished,  and 
the  jury  discharged.  Now  go  back,  if  you  please,  to  the  sixteenth. 
There  was  an  adjournment  from  the  sixteenth  to  the  nineteenth — ^from 
Friday  evening  to  Monday  morning — ^that  you  have  spoken  of? 

A. — Yes;  from  Friday  evening,  the  sixteentl^  of  August,  eighteen  hun- 
dred and  sixty-one,  to  Monday  morning,  the  nineteenth  of  August,  eight- 
een'hundred  and  sixty-one.  The  records  show  that  there  were  cases  set 
for  Saturday,  the  seventeenth.  Throe  cases  had  been  sot  for  Saturday, 
and  one  of  them  put  over.  The  other  two  were  Lane  vs.  Paul,  and  Grate- 
wood  vs.  McLaughlin. 

Q-»-N^ow,  state  whether,  or  not,  there  was  an  understanding  on  the 
part  of  the  bar,  among  the  lawyers  of  both  political  parties,  that  there 
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« 
should  be  a  suspension  of  business  on  Saturday^  to  accommodate  both 
sides? 

A. — That  question  was  asked  me,  the  other  day.  Since  that,  it  recalls 
to  my  mind  that  something  of  the  kind  was  said ;  but  I  will  not  testify, 
positively,  that  there  was  any  understanding  or  agreement — that  is,  geh- 
eral  agreement — ^that  that  should  be  the  case. 

Q. — State  just  how  much  of  it  there  was,  that  you  know  of. 

A. — Perhaps  I  had  better  state  what  I  remember  positively.  Allan  P. 
Dudley,  I  remember,  rose  in  his  place,  and  asked  that  some  case  or  cases 
in  which  he  was  Counsel,  which  were  set  for  the  following  day — 

Mr,  Williams. — [Interrupting.]     That  is,  for  Saturday  ? 

A. — I  have  not  said  so,  yet.  "Which  were  set  for  the  following  day 
should  be  put  over,  alleging  as  a  reason  that  he  had  an  appointment — 
the  understanding  was  that  it  was  a  political  appointment — and  the  fhr- 
ther  reason  that  Tod  Kobinson,  who  was  expected  to  help  him  in  a  case, 
was  sick  and  could  not  be  there  when  the  case  would  come  up — ^that  is, 
the  following  day. 

Q.— That  was  Saturday,  was  it  not  ? 

A. — I  do  not  say  it  was  Saturday,  yet.  The  proposition  was  discussed 
by  the  Attorneys,  and  my  impression  is — well,  Dudley  gained  his  point ; 
that  is,  he  got  what  he  asked  for,  as  I  understood  it,  by  a  tacit  consent. 
There  was  no  order  made  by  the  Judge ;  no  order  announced  which  I 
should  record.  I  cannot  say  positively  that  this  was  the  day  before  that 
Saturday — ^the  seventeenth.  I  have  nothing  to  guide  me,  except  the 
record,  and  by  referring  to  that  I  cannot  fix  on  any  other  day  when 
there  could  have  been  such  a  transaction.  Therefore,  I  think  it  was  on 
that  day.  I  have  nothing  but  the  record,  though,  to  cite  me  as  to  the 
day. 

Q. — ^Will  you  state  what  there  is  in  the  record  to  cause  you  to  think 
that  it  was  the  day  before  that  Saturday — ^the  seventeenth — that  Dudley 
asked  and  obtained  this  ? 

A. — Why,  I  find  no  record  of  an  adjournment  over  any  other  day 
when  there  was  any  business  to  be  done. 

Q. — And,  according  to  your  recollection,  Dudley  did  accomplish  the 
adjournment  for  a  day,  with  an  understanding  as  far  as  you  knew  ? 

A. — ^Yes. 

Q. — Was  Dudley  Counsel  in  eaeh  of  those  cases  ? 

A. — He  was  Counsel  of  record  in  Lane  vs,  Paul ;  1  think  he  was  not 
Counsel  in  Gatewood  vs.  McLaughlin.  Brockway  brought  that  suit,  and 
William  L.  Dudley  defended  it.  That  is  my  memory  now.  I  cannot  say 
that  ihey  were  or  were  not  in  that  case;  I  would  not  swear  positively. 
Nor  do  I  say  that  when  A.  P.  Dudley  arose  and  asked  for  a  postpone- 
ment of  his  eases,  that  they  were  those  cases.  I  say  that  it  was  some 
day,  and  I  fix  on  that  day. 

Q. — But  you  say  that  you  cannot  find  any  indication  of  its  having 
been  any  other  day  ? 

A. — That  is  so.    It  may  have  been  that  day,  and  those  the  cases. 

Q. — Now  let  us  pass  to  the  case  of  the  motion  for  a  Keceiver.  When 
Taughan  was  appointed  Eeceiver,  who  were  the  sureties  on  tJie  Re- 
ceiver's bond  ? 

A. — I  do  not  like  to  swear  very  positively  as  to  that — as  to  all  of 
them  ;  I  cannot.  I  filed  the  bond,  and  think  their  affidavit  was  taken 
before  me.  William  L.  Dudley,  Allan  P.  Dudley,  and  W.  W.  Porter, 
were  the  sureties,  I  believe.    I  am  not  mistaken  as  to  Porter,  I  think. 

Q. — Is  that  bond  missing  from  the  files  ? 
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A. — Yes. 

Q. — Cannot  yon  find  it  ? 

A. — No,  Sir ;  I  have  not  been  able  to  find  it.  It  was  with  the  papen 
in  the  case  some  time.  It  was  with  a  bundle  of  bonds  that  I  kept  to- 
gether. There  is  no  place  in  the  office  under  lock  and  key ;  and  t  have 
changed  this  bundle  of  bonds  around,  I  suppose,  twenty  times,  from  one 
place  to  another,  to  keep  it  out  of  sight.  Our  office  is  small,  and  we  are 
obliged  to,  or  do  allow  tne  Attorneys  to  come  in,  handle  the  papers^  look 
over  them,  take  out  what  they  want,  and  receipt  for  them ;  and  in  some 
way  this  bond  has  been  mislaid,  probably. 

Q. — Come  up  missing  ? 

A. — Yes.  I  have  been  as  careful  of  that  bundle  of  bonds,  as  of  any 
other  that  is  around  the  place.     I  kept  it  hid. 

Q. — State  whether  the  record  shows — ^and  I  will  not  trouble  you  to  go 
back  to  it,  if  you  remember  it,  and  the  Counsel  on  the  other  side  do  not 
require  it — that  in  that  case  Judge  Hardy  has  appointed  two  different 
Commissioners  or  Eeferees  to  settle  the  Keceiver's  accounts. 

A. — I  should  say  three,  from  memory.    I  can  give  the  names  of  two. 

Q. — Three  separate  appointments  ? 

A. — That  is  my  remembrance.  Charles  Spiers,  Charley  Leet }  and  I 
think  there  has  been  another — I  do  not  remember. 

Q. — State  whether  those  Commissioners  were  selected'  by  the  Counsel 
in  the  case,  themselves. 

A. — That  is  my  remembrance.  I  think  the  record  shows  that.  It 
certainly  shows  that  they  were  present  when  the  order  was  made. 

Mr.  Gamphdl. — Suppose  you  turn  to  the  record  and  read  whatever 
there  is  there  on  this  point. 

Witness. — The  record  is  in  the  Sergeant-at- Arms'  room.  I  will  get  it. 
[Goes  out  and  returns  with  the  record.]  Here  is  one  entry.  I  read  from 
the  record  for  the  month  of  August,  twelfth  day,  eighteen  hundred  and 
sixty-one : 


MoDermott, 
Burke  et  al 


:] 


D.  S.  Terry  appears  for  plff,  S.  W.  Brockway,  for  defls;  and  on  mo- 
tion of  plff  s  Counsel,  C.  D.  Spiers  was  appointed  Referee,  to  examine 
the  accounts  of  the  Receiver,  J.  P.  Vaughan,  and  report  to  the  Court. 

There  are  one  or  two  other  such  entries.  It  may  take  some  little 
time  to  find  them,  as  I  cannot  remember  just  when  they  were  made. 
One  was  made  some  time  previous  to  that  I  have  read,  I  think. 

Q. — Can  you  state,  from  your  recollection,  whether  Counsel  all  agreed 
to  the  Referee  in  each  of  those  instances  you  have  mentioned  ? 

A. — I  would  not  say  as  positively  from  recollection  as  from  the  fact 
that  the  record  shows  they  were  present  and  no  objection  made.  I  trust 
more  to  the  record  than  to  my  memory. 

Q. — In  relation  to  Judge  Hardy's  uniform  practice  to  deciding  ques- 
tions of  law,  was  it  his  constant  habit,  when  such  questions  were  de- 
cided, to  have  them  reduced  to  writing  and  to  sign  them  ?  and  when  ex- 
ception was  taken,  to  note  it  and  sign  it  at  the  time  ? 

A. — Well,  I  should  say  that  was  the  general  practice  with  Judge 
Hardy. 

Q. — I  want  you  to  state  whether  you  do  not  know  that  it  was  adhered 
to  with  great  tenacity  ? 


A. — ^Yes ;  the  qaestions  of  law,  and  exceptionB,  were  generally  passed 
op  in  writing  at  the  time. 

Q. — ^Do  you  know  the  reason  why  Judge  Hardy  adopted  that  prac- 
tice? 

A. — -"Not  of  my  own  knowledge. 

Q. — Do  you  know  the  reason  Judge  Hardy  assigned  for  adopting  that 
practice  ? 

Mr.  Campbell, — That  is  objectionable.     • 

Mr,  Williavu. — ^I  propose  to  prove  by  this  witness,  if  I  can,  that  Judge 
Hardy  adopted  this  practice  because  of  the  unprincipled,  and,  I  think  it 
is  fair  enough  to  say,  dishonest,  conduct  of  these  same  lawyers  who  have 
been  testifying  against  him  here,  in  pretending  that  he  had  made  de- 
cisions which  lie  never  made,  and  that  facts  had  occurred  which  never 
did  occur,  in  their  cases.  For  the  purpose  of  showing  the  character  of 
the  witnesses  who  have  been  at  this  man's  heels,  and  their  conduct  in 
those  very  cases,  where  they  have  undertaken  to  now  set  up  that  he  has 
been  guilty  of  improper  conduct,  I  offer  this  proof. 

Mr.  CampbeU. — Well,  let  it  go  for  what  it  is  worth.  It  don't  amount 
to  anything,  anyhow,  and  we  will  not  waste  time  on  it. 

Mr.  WiUtanu. — [To  witness.]  The  question  is,  whether  Judge  Hardy 
told  you  what  his  reason  was  for  adopting  that  practice  of  reducing 
every  decision  to  writing  f 

Mr.  CampbeU. — What  Judge  Hardy  privately  told*  th^  Clerk,  this  wit- 
ness, is  one  thing ;  and  what  Judge  Hardy  publicly  announced,  is  an- 
other. 

The  Presiding  Officer. — It  is  usual  forjudges  to  sign  bills  of  exceptions. 
I  do  not  think  this  matter  at  all  material. 

Mr.  Williams. — I  do  not  know  of  any  statute  that  requires  the  Judge 
to  take  the  exceptions  and  sign  them  as  the  case  goes  along. 

The  Pre^ding  Officer. — The  statute  allows  the  Judge  to  note  the  excep- 
tion.    I  think  the  practice  is,  usually,  to  sign  the  exceptions. 

Mr.  Williams. — ^Is  not  this  a  question  of  animus  on  the  pai*t  of  persons 
who  occupy  a  position  here  which  gives  us  a  right  to  say  that  they  are 
to  be  treated  as  of  the  prosecutors  ? 

Mr.  Campbell. — ^You  propose  to  show  Judge  Hardy's  statement  of  what 
induced  him  to  take  one  or  the  other  particular  course.  I  do  not  know 
that  Judge  Hardy's  statement  is  any  evidence  at  all. 

Mr.  Williams. — It  is  part  of  the  res  gestse  when  he  adopted  the  rule.  If 
it  is  not  admissible  under  that,  it  is  not  at  all. 

The  Presiding  Offi/eer. — ^That  would  not  prove  those  men  were  guilty  of 
those  practices. 

Mr.  WUliams. — That  alone  would  not  prove  it,  I  admit. 

The  Presiding  Officer. — Whether  guilty  of  foul  practice  or  correct  prac- 
tice, in  my  judgment,  this  statement,  made  at  the  time  he  did  this,  of  the 
motive  actuating  him  to  the  one  course  or  the  other,  would  be  res  gestat. 
I  cannot  see  any  effect  in  the  proof  offered. 

Mr.  Williams. — I  will  let  it  pass,  then.  [To  witness.]  Now,  about  the 
occasion  of  the  trial  of  the  case  of  McDermott  vs.  Higby,  a  trial  in 
which  some  evidence  has  been  given  about  Judge  Hardy's  tongue  having 
been  thick  about  half  past  ten  or  eleven  o'clock  at  night,  when  he  gave 
the  charge  to  the  jury.  What  time  in  the  evening  did  that  evening  ses- 
sion commence  ? 

A. — ^Well,  I  rather  think  we  kept  along.  My  impression  now  is,  that 
we  kept  right  along,  and  did  not  go  to  supper. 

Q. — Did  the  Oourt  take  a  recess  about  seven  o'clock  ? 


A. — I  think  that  the  Judge — 

Mr.  Williams. — I  mean  this  :  Did  the  Court  take  a  recess  at  evening,  at 
six  o'clock,  or  some  time  along  ,  there,  I  do  not  know  but  seven  ?  Did 
the  Court  come  in  at  seven  for  the  evening  session,  the  case  still  pend- 
ing, and  run  right  along*? 

A. — I  cannot  say,  from  recollection.  /  had  not  been  to  supper  But 
they  might  have  taken  a  recess,  and  the  jury  have  gone  to  supper,  audi 
had  something  to  do  which  kept  me;  I  cannot  say. 

Q. — Do  j'^ou  remember  whether  Judge  Hardy  was  on  the  bench  con- 
Btantly  from  seven  o'clock  to  half  past  ten  or  eleven  o'clock,  when  tbia 
case  went  to  the  jury  ? 

A. — If  there  was  not  a  recess,  then  he  went  right  along  from  afternoon 
to  evening,  which  I  think  is  not  likely  to  be  the  case.  When  we  did 
come  in,  if  we  had  a  recess,  which  I  will  not  be  positive  about,  then  we 
kept  right  along  until  the  jury  went  out,  according  to  my  recollection. 

Q. — Have  you  any  recollection  of  Judge  Hardy  leaving  the  bench  for 
one  moment,  from  seven  o'clock  to  the  time  the  jury  wont  out,  thit  . 
night  ? 

A. — I  have  no  recollection  of  it. 

Q. — This  was  a  pretty  long  case,  it  seems,  taking  three  days  to  try. 
Do  you  remember  how  long  the  Counsel  on  both  sides  occupied  in  sum- 
ming it  up,  that  evening  ? 

A. — No ;  I  cannotr  remember  that.    It  was  pretty  lengthy. 

Q. — It  was  a  pretty  lengthy  argument  ? 

A. — Yes. 

Q. — When  the  Counsel  had  finished  summing  up  the  caude,  did  Judge 
Hardy  immediately  write  out  the  charge  to  the  jury,  or  did  he  immedi- 
ately charge  the  jury,  whether  he  had  written  it  before,  or  not  ?  In 
other  words,  did  he  go  right  on,  after  the  argument,  to  charge  the  jury, 
stopping  only,  if  he  stopped  at  all,  to  write  his  charge  ? 

Mr.  Campbell. — Just  ask  the  witness  whether  Judge  Hardy  proceeded 
to  charge  the  jury  immediately  after  the  argument  closed. 

Witness. — [Reflecting.]  I  am  trying  to  remember  whether  there  was 
any  delay.  Sometimes  a  case  will  bo  concluded  sooner  than  expected, 
and  the  Judge  will  write  out  his  charge,  and  we  have  to  wait  for  him. 
I  am  trying  to  remember  whether  this  was  so,  or  not,  in  this  particular 
instance.  I  cannot  say  positively  whether  it  was,  or  not ;  and  can  only 
form  an  opinion  from  the  fact  that  they  were  long  in  their  summing  up. 
Special  issues  were  submitted ;  1  wrote  up  the  last  one.  I  think  that 
was  about  as  the  jury  were  going  out. 

Q. — ^As  they  were  about  to  go  out? 

A. — As  they  were  about  to  go  out.  Judge  Hardy  read  the  instruc- 
tions, (I  described  that  the  other  day,)  and  handed  them  to  me.  He 
also  read  his  charge,  which  was  but  one  sheet  of  paper.  That  was  read 
here  the  other  day.  I  cannot  tell— do  you  want  to  get  at  the  time  when 
that  charge  was  written  ? 

Mr.  Williams. — No.  That  is  not  the  point.  I  want  to  know  whether 
there  was  any  interregnum  in  the  course  of  that  trial,  from  seven  o'clock 
in  the  evening  until  the  jury  went  out.  I  want  to  know  whether  you 
can  state  if  Judge  Hardy  left  the  bench  between  seven  o'clock  and  the 
time  the  jury  went  out.  And  before  answering  that,  I  would  like  to 
have  you  state,  if  you  can,  about  what  time  the  charge  was  given  to  the 
jury  ? 

A. — I  cannot  say  positively  about  that.  Any  of  the  jurors  would  re- 
member it  much  better  than  I  would ;  because  I  was  employed  in  various 
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ways.    I  had  not  had  my  supper,  and  might  have  gone  down  to  get  it, 
perhaps,  while  the  Attorneys  were  speaking. 

Q. — ^Was  it  late  in  the  evening  when  that  charge  was  given  ? 

A. — ^Yes,  very  late.  I  should  think  ahout  eleven  o'clock.  The  instruc- 
tions were  read,  the  charge  given,  and  the  jury  went  out. 

Q. — Can  you  say  that  Judge  Hardy  left  the  hench  between  seven 
o'clock  and  eleven  o'clock — if  that  was  the  time  the  charge  was  given — 
for  a  single  moment  ? 

A. — I  have  no  recollection  that  Judge  Hardy  left  the  bench  during 
that  time.  While  William  L.  Dudley  was  speaking  I  was  out  a  while ; 
I  went  out  to  get  supper,  but  had  something  to  do  in  the  office  and  could 
not  get  to  supper.  When  I  came  back  again  I  think  Dudley  was  about 
closing  up.  I  know  I  heard  all  of  Judge  Terry's  opening ;  I  heard  his 
opening  and  speech  to  the  jury  entire. 

Q. — You  heard  the  whole  of  Judge  Terry's  final  argument? 
•  A. — Yes ;  and  I  think  I  heard  the  close  of  Dudley's  argument.     Judge 
Hardy  might  have  gone  out  while  I  was  away. 

Q. — Immediately  on  Judge  Terry's  final  argument  being  closed,  was 
the  charge  given,  unless  time  was  taken  to  write  the  general  charge  ? 

A. — I  should  think  so,  unless  Judge  Hardy  took  time  to  write  the  gen- 
eral charge. 

Q. — During  that  argument  of  Judge  Terry,  and  until  the  time  the  jury 
were  charged,  I  understand  you  to  say  that  Judge  Hardy  did  not  leave 
the  bench. 

A. — ^That  is  my  recollection. 

Q. — Can  you  say  how  long  Judge  Terry  spoke  ? 

A. — I  could  not  say.  I  think  not  more  than  an  hour.  I  think  Judge 
Hardy  limited  them  to  an  hour  and  a  quarter,  or  an  hour  and  three  quar- 
ters ;  or  else  they  agreed  on  that  time.  It  strikes  me  that  Judge  Terry 
came  a  trifle  within  the  time. 

Q. — I  believe  you  have  already  said  that  you  could  not  remember  when 
the  general  charge  was  written. 

A. — I  did  not  pee  it  written.     I  saw  Judge  Hardy  writing. 

Q. — ^At  what  stage  of  the  proceedings  was  that  ? 

A. — After  the  conclusion  of  Judge  Terry's  speech. 

Q. — ^When  Judge  Hardy  had  finished  writing,  did  he  charge  the  jury? 

A. — I  cannot  say  that  it  followed  iust  then.  The  instructions  were 
read,  and  the  charge  was  read;  I  could  not  say  which  was  read  first. 

Q. — You  mean  the  instructions  of  the  Counsel,  and  the  general 
charge? 

A. — Yes. 

Q. — Was  the  Judge's  general  charge  all  in  writing  ?  Did  he  read  the 
whole  of  it  ? 

A.    He  read  that  charge. 

Q.    But  he  did  not  give  any  other  charge  than  that  he  read,  did  he  ? 

A.  I  would  not  say  -,  1  think  not.  I  think  he  remarked,  as  I  recall  it 
now,  when  he  commenced,  on  the  length  of  the  case,  and  that  he  would 

five  them  only  that  charge ;  or  that  it  was  a  short  charge — something 
ke  that.     He  might  have  remarked  on  the  lateness  of  the  hour,  also  -, 
or  something  of  that  kind. 

Q. — Then  you  must  have  been  in  Court,  from  the  time  you  came  in 
after  your  supper,  an  hour  and  a  quarter,  or  an  hour  and  three  quarters, 
whichever  Judge  Terry's  closing  argument  occupied;  and,  also,  whatever 
time  it  took  to  write,  if  it  was  written,  the  charge ;  and,  also,  whatever 
time  it  took  to  read  the  charge  and  the  instructions  to  the  jury  ? 
29 
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A. — ^Yesj'Iwas  in  the  Court.  I  will  not  say,  positively,  that  there 
was  no  intermission  after  Judge  Terry's  speech,  and  before  the  reading 
of  the  charge. 

Q. — ^Do  you  recollect  there  was  any  ? 

A. — I  do  not  recollect  as  there  was,  but  there  might  have  been,  and  I 
not  remember  it  now.  My  impression  is,  that  it  followed  right  on.  K 
anybody  should  say  to  the  contrary,  however,  my  impression  would  be 
that  their  recollection  was  better  than  mine. 

Q. — Would  it  not  be  an  unusual  proceeding  to  adjourn  Court  without 
charging  the  jury,  at  eleven  o'clock  at  night  ? 

A. — That  would.  But  sometimes,  when  Judge  Hardy  was  on  the 
bench  a  long  time — I  do  not  remember  of  an  instance  coming  in  the 
night,  but  daytimes — ^in  a  long  and  tedious  case,  a  juror  would  aak  to  go 
out  a  minute,  and  three  or  mur  would  go  out.  Sometimes  the  Judge 
would  go  out,  and  go  below,  and  return  in  two  or  three  minutes. 

Q. — vo  you  remember  anything  of  that  sort  on  this  occasion  of  the 
conclusion  of  the  trial  of  this  case  of  McDcrmott  vs.  Higby  ? 

A. — ^No,  Sir.    But  there  might  have  been,  and  I  not  remember  it. 

Q. — Who  read  the  verdict  ? 

A. — I  did. 

Q. — Was  the  Judge  ever  in  the  habit  of  reading  verdicts  ? 

A. — No.  I  think  I  have  read  every  verdict,  when  I  have  been  present 
I  do  not  remember  as  the  Judge  ever  read  one. 

Q. — Then  during  the  time  of  Judge  Terry's  argument,  and  what  fol 
lowed,  in  giving  the  instructions  and  the  charge,  and  in  writing  the 
charge,  if  it  was  written,  you  were  present,  and  that  came  down  to 
about  eleven  o'clock  ? 

A. — I  should  say  so. 

Q. — ^After  submitting  the  case  to  the  jury,  to  whom  did  Judge  Hardy 
hand  the  special  instructions  and  the  general  charge  f 

A. — To  me.  Attorneys  would  frequently  be  sitting  between  my  desk 
and  the  bench,  and  would  pass  them  to  me ;  but,  on  this  occasion,  Jud^ 
Hardy  held  them  out  like  that,  [describing.]  I  first  waited  for  Mr.  Brock- 
way  to  hand  them  to  me ;  but  Judge  Hardy  motioned  to  me,  and  I  went 
up  and  took  them.  He  might  have  said — ^I  got  the  impression — ^that  he 
wanted  them  attached  just  as  he  handed  them  to  me.  I  attached  them 
as  he  held  them.  I  do  not  know  but  he  might  have  told  me  so ;  I  am 
not  positive  about  that.  I  do  not  attach  each  instruction,  but  file  the 
outside  one  for  the  whole. 

Mr,  Williams, — Mr.  Brockway  testified  that  he  sat  partially  between 
you  and  the  Judge  ? 
Witness. — ^Yes,  he  did. 

Q. — ^You  say  it  was  the  Judge's  frequent  practice  to  hand  them  to  At- 
torneys to  pass  them  to  you  ? 

A. — Yes,  at  times.    He  frequently  handed  them  to  me. 

Q. — You  say  you  waited  for  Mr.  Brockway  to  hand  them  to  you  on 
this  occasion,  but  that  the  Judge  motioned  to  you  to  take  them  ^m 
himself.  What  kind  of  a  motion  of  the  Judge's  hand  was  it  that  induced 
you  to  go  and  get  them  yourself? 

A, — Well,  it  was  lij^e  a  beckoning  towards  me  for  me  to  come  and  take 
them.  I  passed  Mr.  Brockway,  and  took  them  out  of  Judge  Hardy's 
hands 
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CROSS  EXAMINATION. 

Mr.  CampbeU.-^'Whskt  time  did  the  first  discussion  that  you  heard  be- 
tween Judge  Hardy  and  Judge  Terry  take  place  ? 

A. — I  could  not  say.  I  could  not  tell  as  to  the  time,  those  discussions 
were  so  frequent. 

Q. — Can  you  tell  us  how  long  that  was  before  or  after  the  last  Febru- 
ary term,  or  whether  it  was  during  that  term  ? 

A, — It  was  before  that.  I  should  say  that  both  conversations  were 
before  that.  In  regard  to  the  one  which  I  referred  to  as  the  last,  when 
Judge  Terry  spoke  of  his  property,  my  impression  is  that  it  was  before 
the  February  term.  I  am  not  positive  about  it;  it  might  have  been  du- 
ring the  February  term;  but  the  other  conversation  was  earlier. 

Q. — Can  vou  recollect  whether  any  event  had  immediately  happened, 
or  any  intelligence  had  been  received,  which  gave  rise  to  the  conversa- 
tion? 

A.— No. 

Q. — Or  whether  it  was  a  general  conversation  ? 

A. — Well,  I  am  pretty  positive  that  it  was  before  the  news  of  the  taking 
of  Fort  Donelson ;  because  jrfber  that,  Judge  Hardy  was  well  overjoyed, 
apparently,  at  the  news. 

Q. — ^You  think  it  was  before  the  news  of  the  taking  of  Fort  Donelson? 

A. — Yes ;  I  am  positive  it  was  before,  for  a  reason  1  can  mention — ^but, 
perhaps,  no  matter. 

Q. — Was  Judge  Terry  at  that  time  residing  in  Calaveras  County  ? 

A. — I  understand  he  comes  there  to  attend  Court.  He  resides  on  a 
ranch — I  do  not  know  where  it  is — ^in  San  Joaquin,  or  Calaveras  County. 

Mr.  Williams. — You  said  you  thought  the  conversation  you  have  referred 
to  was  before  the  taking  of  Fort  Donelson,  because  on  that  occasion 
Jadge  Hardy  appeared  to  be  overjoyed  ? 

A. — ^Well,  the  reason  why  I  say  it  was  before  that,  is,  that  I  was  watch- 
ing Judge  Hardy.  I  distrusted  him,  because  he  belonged  to  a  bad  crowd ; 
that  is,  men  who  had  secession  proclivities. 

Mr.  Campbell — What  crowd  ?  what  persons  do  you  refer  to  ? 

A. — ^Well,  men,  some  of  whom  were  acknowledged,  and  others  sup- 
posed, to  have  secession  proclivities.  I  have  given  the  names  of  some, 
here  to^ay. 

Q. — You  distrusted  him  because  he  was  habitually  associated  with 
them? 

A. — ^His  intimate  associates  were  theirs.  That  is  why  I  distrusted  he 
was  a  Union  man,  at  first;  and  I  watched  him. 

Q. — ^When  you  speak  about  his  being  their  political  associate,  do  you 
know  anything  about  his  accompanying  them  on  stumping  expeditions  ? 

A. — ^Not  of  my  own  knowledge. 

Q. — ^Do  you  know  Judge  Hardy  to  have  ever  spoken  with  any  of  them 
at  any  places  ? 

A. — As  I  said  the  other  day,  I  never  went  to  any  of  their  meetings.  I 
never  heard  Judge  Hardy  make  a  political  speech ;  did  not  want  to ;  did 
not  like  that  kind  of  speeches. 

Q. — ^He  has  made  political  speeches  at  Mokelumne  Hill ;  has  he  not  ? 

A. — ^I  do  not  know  as  I  heard  of  his  making  but  one  at  Mokelumne 
Hill.    I  heard  of  his  making  political  speeches  at  other  places. 

Q. — ^You  were  present  when  Judge  Hardy  naturalized  persons,  were 
yon  not  ? 

A. — ^Yes. 
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Q. — Do  yon  recollect  whether  he  asked  those  persons  who  came  before 
him  to  he  naturalized,  whether  they  approved  of  or  sympathized  with 
the  rebellion  ? 

Witness. — In  open  Court  ?    ^ 

Mr.  Campbell. — Yes. 

Witness. — ^No,  Sir.  I  do  not  remember  that  that  question  was  ever 
asked. 

Q. — Neither  of  the  parties  applying,  or  of  the  witnesses  ? 

A. — ^No,  Sir. 

Q. — Do  you  know  whether  Judge  Hardy  made  a  habit  of  asking  them 
whether  they  belonged  to  the  Vigilance  Committee  ? 

A. — I  think  that  he  generally  asked  the  witnesses,  first,  as  to  the  char- 
acter of  the  applicant,  and  then,  "  Do  you  know  of  his  belonging  to  any 
mob,  being  engaged  in  any  mob,  riot,  or  Vigilance  Committee  r"  **  Mob" 
and  "  riot "  were  the  words  commonly  used ;  "  Vigilance  Committee," 
sometimes.  Or,  "  any  organization  against  the  laws  3"  that  is  common 
with  Judge  Hardy. 

Q. — Organization  against  the  laws  ? 

A. — Organization  opposed  to  the  laws. 

Q. — Do  you  recollect  whether  Judge  Hardy  said,  "  any  organization 
to  oppose  the  laws  of  the  State  ?" 

A. — [After  a  pause.]  I  have  frequently  heard  Judge  Hardy,  as  I  took 
it,  in  joke,  say  he  would  not  naturalize  men  unless  they  voted  with  him. 
I  told  him  I  would  not  give  them  the  certificate,  unless  they  votod  as  I 
wanted  them  to.  They  would  be  naturalized  one  hour,  and  get  their 
papers  the  next  hour. 

Q. — Were  Judge  Terry  and  Judge  Hardy  on  intimate  terms  and  rela- 
tions ? 

A. — I  think  so. 

Mr.  Williams. — Personal  relations  ? 

A. — I  think  so;  yes.  They  were  frequently  together;  walked  to- 
gether. 

Mr.  Campbell. — Do  you  know  whether  Mr.  Brockway  was  in  Court  at 
the  time  this  proposition  was  made  by  A.  P.  Dudley  to  adjourn  the 
Court,  as  he  wanted  to  keep  some  appointment  7 

A. — I  am  not  positive.  My  impression  now  is,  that  he  was,  frona  this 
circumstance :  W  hen  it  was  mentioned  that  Tod  Robinson  was  sick,  Mr. 
Brockway  said  to  me,  **  Drunk  sick  !  Drunk  sick  I"  or  some  remark  like 
that — to  which  I  assented.  Or,  perhaps,  I  said  something  like  that,  and 
Mr.  Brockway  assented.  Whichever  said  it,  the  other  assented.  My 
impression  is  that  that  was  said  in  Court.  If  so,  then  Mr.  Brockway 
was  there  during  that  discussion  as  to  putting  over  the  cases.  But  l 
cannot  be  positive.  Mr.  Brockway  might  nave  made  this  remark  to  me, 
or  I  to  him,  to  which  the  other  assented,  in  the  Clerk's  oflice  the  next 
day.  He  complained  of  the  Court  not  being  there,  the  next  day.  If 
Mr.  Brockway  says  he  was  not  there,  I  should  think  he  was  correct.  I 
could  not  remember  positively,  myself. 

Q. — Where  were  tnose  conversations  held,  between  Judge  Hardy  and 
Judge  Terry,  of  which  you  have  spoken  ? 

A. — In  the  Clerk's  office ;  a  common  place  of  resort  to  talk  politics, 
almost  daily. 

Q. — What  persons  were  present  at  the  conversations  you  have  referred 
to? 

A. — ^Mr.  Hanford  was  present  at  the  first  one.  I  think  Judge  Hardy, 
Mr.  Hanford,  and  myself,  talked  of  it  afterwards. 
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Q. — ^Were  there  any  other  pereons  present  ? 

A.— No. 

Q. — ^And  you  and  Mr.  Hanford  were  both  Union  Democrats,  were 
you  ? 

A. — ^Yes.  The  last  conversation,  I  do  not  recollect  that  any  one  was 
present  but  myself. 

Q. — Will  you  state  whether  Judge  Terry  was  ordinarily  very  violent 
in  his  political  conversations  ? 

A.— No.  Judge  Terry  has  great  self-control.  But  these  remarks,  of 
which  I  have  spoken,  were  strong  and  bitter. 

Q. — In  what  way  ? 

A. — I  told  you  some  of  them ;  about  Judge  Terry's  selling  his  proper- 
ty. In  a  bitter  tone  he  denounced  the  Government,  said  it  had  gone  to 
hell,  and  never  was  worth  a  damn  ;  and  made  remarks  akin  to  that. 

Q. — ^Will  you  refer  to  the  records  and  see  whether  there  were' any 
other  adjournments  of  the  Court,  except  from  day  to  day,  during  the 
August  term,  eighteen  hundred  and  sixty-one,  beside^  the  two  adjourn- 
ments of  which  you  have  spoken — that  on  the  sixteenth,  and  that  on  the 
twenty-ninth  ? 

Witness. — [Examining  records.]  Yes.  August  ninth,  Friday,  the  Court 
adjourned  until  Monday,  the  twelfth.    No  cases  were  set. 

Q. — ^Was  there  any  other  legal  business,  besides  jury  cases  ? 

A. — No,  Sir.  [Examining  records.]  There  is  a  case  here  :  S.  B.  Ste- 
phens vs,  W.  C.  Mills.  There  was  an  order  entered  the  first  day  of  the 
term,  "  That  defts  appear  on  Saturday,  the  10th,  and  show  cause  why  a 
Receiver  should  not  be  appointed;  and  the  defts  in  the  meantime  be  re- 
gtrained."  I  see  I  have  marked  that  as  having  been  settled  before  the 
day  came ;  and  therefore  there  was  nothing  to  dispose  of  on  that  day. 

Q. — ^Nothing  at  all  on  that  day  ?  , 

A. — ^No.  I  will  turn  over,  and  tell  you  in  a  moment  whether  there 
were  any  other  instances  of  adjournments  that  term.  [Turning  over  the 
pages  of  the  record.]    No,  Sir ;  the  Court  was  held  on  the  other  days. 

Q. — State  whether  it  was  customary  to  put  down  the  demurrers  and 
other  business  of  that  kind,  for  particular  days. 

A. — For  the  first  week. 

Q. — Those  were  settled  the  first  week.  But  was  it  the  custom  to  as- 
sign those  for  particular  days  of  that  week  ? 

A. — Yes ;  for  particular  days  of  the  week.  There  appears,  from  my 
schedule,  to  be  less  of  those  demurrers  that  term  than  usual,  I  should  say. 

• 

BE-DIRECT  EXAMINATION. 

Mr.  WiHtams. — You  state  that  you  have  heard  of  Judge  Hardy's  going 
oat  to  make  political  speeches.  Did  you  know,  during  the  session,  of  his 
going  with  anybody  except  Judge  Shattuck  to  make  a  political  speech, 
save  on  the  occasion  when  Allan  P.  Dudley  went  along  ? 

A. — I  should  have  to  testify  to  all  this  as  mere  hearsay.  I  do  not 
know,  of  my  ownpersonal  knowledge,  of  Judge  Hardy  going  at  all. 

Jfr.  Williams. — You  stated,  in  answer  to  one  of  Mr.  Campbell's  ques- 
tions, that  you  heard  of  Judge  Hardy's  making  a  speech,  but  did  not  hear 
it  yourself. 

Witness. — ^Yes. 

Mr.  Williams. — ^Now,  then,  I  ask  you  if  you  did  hear  of  Judge  Hardy's 
going  to  speak  with  anybody  at  all  except  Judge  Shattuck,  save  this 
single  occasion  when  A.  Jr.  Dudley  went  along  ? 
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A. — ^It  Beenls  to  me  that  I  heard  of  Judge  Hardy  having  made  a  speech 
at — well,  I  heard  of  Judge  Hardy  and  Judge  Terry  being  at  Campo  Seco. 
One  of  them  spoke,  I  do  not  remember  which,  at  San  Andres.  What 
recalls  it  to  my  piind  is,  that  one  of  them  (Terry)  was  said  to  have  been 
hissed. 

Q.^Do  you  know  whether  Judge  Hardy  was  there  on  that  occasion? 

A. — I  do  not  know  that  he  was  there.    This  is  all  hearsay. 

Q. — Do  you  know  that  by  hearsay,  about  Terry's  being  hissed  ? 

A. — -Yes.  I  think  when  the  hissing  was  talked  of,  it  was  also  men- 
tioned that  Judge  Hardy  was  present.  That  is  my  recollection ;  I  did  not 
pay  much  attention,  as  I  have  before  stated. 

Mr,  WiUiams. — I  wish  you  to  refresh  your  recollection  a  little  about 
the  report  of  that  affair,  as  to  whether  you  did  hear  that  Judge  Hardy 
ever  met  Judge  Teny  at  a  meeting,  or  was  at  Campo  Seco  at  all. 

Witness. — Well,  it  is  all  an  impression  of  something  which,  as  I  told 
you,  I  do  not  remember,  or  want  to  remember.  Therefore  I  cannot  give 
you  any  answer  about  it  at  all.  * 

Q. —  X  ou  stated  that  Mr.  Hanford  was  present  in  the  office  at  the  time 
of  one  of  these  conversations  between  Judge  Hardy  and  Judge  Terry  ? 

A. — Yes ;  one  of  them  only. 

Q._Where  is  Hanford  now  ? 

A. — I  suppose  he  is  at  Angel.    That  is  his  place  of  residence. 

Q. — He  is  sick  and  cannot  come  down,  I  understand  ? 

A. — Yes,  he  is  sick.  I  have  a  certificate  of  his  sickness,  and  that  he 
cannot  come. 

Mr.  WUlianis. — Will  the  Court  indulge  us  a  moment,  while  we  call  a 
list  of  witnesses,  and  have  them  examined  on  this  question  of  the  loyalty 
of  the  Eespondent  ? 

The  I^esiding  Officer. — A  list  of  ten  or  a  dozen  witnesses  to  prove  ex- 
pressions of  loyalty  at  different  times  ? 

Mr.  Williams. —  x  es  3  all  on  the  question  of  the  loyalty  of  the  Bespon- 
dent. 

Mr.  CampheU. — I  will  state,  as  a  matter  of  notice,  in  order  that  nothing 
may  be  said  of  surprise  hereafter,  that  we  shall  have  witnesses  in  regard 
to  expressions  of  a  very  different  character;  other  than  those  to  which 
the  evidence  has  been  limited  by  the  pleadings,  on  our  side. 

Mr.  WUUams. — We  will  examine  Ellis  Evans,  while  the  list  is  being 
made. 


TESTIMONY  OF  ELLIS  EVANS. 

Ellis  Evans,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Williams. — Where  do  you  live  ? 
A. — In  Jackson,  Amador  County. 
Q. — To  what  political  party  do  you  belong  ? 
A. — I  belong  to  the  Democratic  party. 

Q. — Which  branch  of  it — the  Douglas,  or  the  Breckinridge  ? 
A. — I  belong  to  what  is  called  the  Breckinridge  Democratic  party. 
Q. — Do  you  know  Judge  Hardy  ? 
A. — Very  well. 

Q. — ^How  long  have  you  known  him  ? 

A. — I  have  known  him  since,  I  think,  eighteen  hundred  and  fifty- 
five. 
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Q. — How  frequently  have  yon  been  accustomed  to  see  hhn  within  the 
last  year  ? 

A. — Well,  Sir,  I  have  seen  Judge  Hardy  very  frequently  within  the 
last  year;  quite  frequently. 

Q. — Have  you.  heard  him  converse  frequently  and  freely  on  the  subject 
of  the  troubles  of  the  country  and  the  question  of  Secession  ? 

A. — I  have,  Sir.  I  have  had  a  good  many  private  conversations  with 
him. 

Q. — ^Are  you  on  confidential  and  intimate  terms  with  Judge  Hardy  ? 

A. — Yes.  We  have  been  quite  intimate.  Judge  Hardy  and  his  family 
have  frequently  stopped  at  v^j  house  j  did  almost  always,  when  at  Jack- 
son, from  Mokelumne  Hill. 

Q. — ^Most  always,  when  in  Jackson,  Judge  Hardy  stopped  at  your  house  'f 

A. — Generally. 

Q. — State  what  has  been  the  current  and  tone  of  Judge  Hardy's  state- 
ments in  those  conversations  to  which  you  have  alluded,  upon  the  subject 
of  Union  and  Disunion,  Secession,  and  the  troubles  between  the  Govern- 
ment and  the  South  ? 

A. — ^In  all  the  conversations  that  Judge  Hardy  has  had  with  me,  he 
has  been  strongly  in  favor  of  the  Union ;  strongly  attached  to  the  Union 
and  the  Constitution. 

Mr.  Edgertan. — State  what  he  said. 

Mr.  WiUiams. — I  will  get  the  particulars  in  a  moment.  [To  witness.] 
In  all  those  conversations,  Judge  Hardy  has  expressed  himself  strongly 
attached  to  the  Union  and  the  Constitution  ? 

A. — Yes. 

Mr.  Williams. — ^Now,  Mr.  Edgerton  asks  you  to  state  what  Judge 
Hardy  said  on  that  subject. 

Witness. — I  cannot  remember  all  that  he  said.  We  have  had  frequent 
conversations  in  relation  to  the  present  troubles ;  and  frequently  Judge 
Hardy  has  expressed  himself  to  me,  in  the  first  of  these  troubles  in  the 
country,  to  be  very  much  opposed  to  the  war.  He  thought  it  could 
have  been  settled  without  any  bloodshed. 

Q. — ^When  was  it  that  he  expressed  himself  as  opposed  to  the  war  ? 

A. — Frequently,  last  summer  and  fall. 

Q. — What  else  ?  State  whether  Judge  Hardy  has  made  any  expres- 
sions on  this  subject  the  one  way  or  the  other  ?  Whether  he  has  stated 
that  now  we  were  in  the  war,  he  was  in  favor  of  the  Government  main- 
taining its  dignity,  and  carrying  it  through  ? 

A. — Yes.     I  have  heard  him  use  that  language  frequently. 

Q. — ^Were  those  conversations  private,  confidential  conversations  with 
yourself? 

A. — They  were. 

Q. — In  the  presence  of  your  respective  families  ? 

A. — ^Yes ;  and  also  in  other  places. 

Q. — Can  you  tell  anything  near  how  many  times  you  have  heard 
Judge  Hardy  express  tnese  sentiments  ? 

A. — Well,  I  do  not  know  how  many  times,  but  very  frequently. 
When  he  and  I  would  meet,  we  would  have  little,  short  conversations,  on 
the  question  of  the  day,  in  relation  to  our  troubles. 

Q. — You  and  Judge  Hardy  had  been  acting  together  in  the  same 
party? 

A. — ^Yes. 

Q. — State  whether  the  sentiments  Judge  Hardy  has  expressed  on  this 
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subject  to  you,  and-  in  your  hearing,  have  bepn  uniformly  such  as  you 
have  detailed  ? 

A. — Always  the  same  sentiments. 

Q. — Now,  you  say  you  saw  Judge  Hardy  very  frequently ;  that  you 
have  been  on  terms  of  intimacy  with  him,  and  your  family  with  his. 
Tell  this  Court  what  you  know  about  his  habits  of  intemperance; 
whether  you  have  ever  seen  him  intoxicated  on  the  bench,  while  he  had 
public  duties  to  perform,  or  in  any  manner  incapacitated  from  perform- 
ing them. 

A. — I  never  saw  Judge  Hardy  in  any  way  intoxicated,  except  at  one 
time — a  long  time  ago — when  he  had  been  over  to  Mokelumne  Hill 
with  some  of  the  boys,  and  came  back  in  the  evening,  and  he  was  right 
lively. 

Q. — Well,  he  was  not  holding  Court,  then,  was  he? 

A.— No. 

Q. — Was  that  before  or  after  he  was  appointed  District  Judge  ? 

A. — That  was  before  he  was  appointed  Judge.  I  never  saw  Judge 
Hardy  under  the  influence  of  liquor  since  that  time.  •  I  have  been  in 
Court  almost  every  term  since  he  has  been  Judge  in  Amador  County ; 
nearly  every  day. 

Q. — And  3'ou  never  saw  him  exhibit  any  evidence  of  being  under  the 
influence  of  liquor  while  he  was  attending  Court  ? 

A. — Never. 

CROSS   EXAMINATION. 

Mr.  Campbell. — How  long  have  you  lived  in  this  State  ? 

A. — I  have  lived  in  this  State  since  September,  eighteen  hundred  and 
forty-nine. 

Q. — Where  did  you  come  from  when  you  came  here  ? 

A. — I  came  from  the  State  of  Louisiana  here. 

Q. — You  say  you  are  a  Breckinridge  Democrat  ? 

A.— Yes. 

Q. — Were  you  one  of  the  supporters  of  Mr.  McConnell,  for  Governor, 
last  Fall  ? 

A. — I  partly  supported  the  ticket. 

Q. — Did  you  attend  their  Convention  in  Sacramento,  in  June  or  July? 

A. — I  did  not. 

Q. — You  supported  the  ticket,  you  say  ? 

A. — A  part  of  it. 

Q. — Well,  as  a  general  thing? 

A. — Well,  it  was  pretty  well  scratched. 

Q. — Did  you  support  Mr.  McConnell  for  Governor? 

A. — I  voted,  I  believe,  for  Mr.  McConnell  for  Governor;  but  I  peddled 
Conness  tickets  all  day. 

Q. — Peddled  Conness  tickets,  and  voted  for  McConnell  ? 

A. — Yes. 

Mr.  Williams. — That  is  a  fair  stand-off. 

Witne.^8. — I  think  I  made  several  votes  for  Mr.  Conness. 

Mr.  Campbell. — Are  you  still  connected  with  the  Breckinridge  party  ? 

A. — I  do  not  know  that  I  am. 

Q. — Do  you  know  that  you  are  not  ? 

A. — I  am  a  Democrat,  and  intend  to  act  with  the  Democratic  party. 

Mr.  Campbell. — Yes,  but  there  are  two  parties  in  this  State,  I  believe, 
that  call  themselves  the  Democratic  party.  Which  Democratic  party  do 
you  mean — the  one  led  by  Conness,  or  that  led  by  McConnell  ? 
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A. — ^Well,  it  depends  entirely  upon  what  kind  of  a  platform  they  put 
np. 

Q. — Did  you  sustain  the  platform  that  was  put  up  hy  the  McConnell 
Democrats  last  year  ? 

A. — 'No,  Sir,  not  entirely.     I  did  not  like  the  platform. 

Q. — Why,  then,  did  you  vote  for  Mr.  McConnell  ? 

A. — Because  I  heard  Mr.  McConnell  express  his  views  on  the  stump ; 
and  I  concluded,  from  what  he  said,  that  lie  was  a  sound  Union  man. 

Jfefr.  Williams. — ^You  voted  for  McConnell,  hecause  you  thought  him  a 
sound  Union  man  ? 

A. — Yes.  That  is  the  way  he  expressed  himself  when  I  hoard  him 
make  a  speech  in  Jackson. 

Mr.  Campbell, — ^Have  you  not  a  numher  of  friends  and  relatives  in  the 
Confederate  Army  ? 

Mr,  Williams. — If  the  Court  please,  I  object  to  that. 

Witness. — I  would  like  to  answer  that  question. 

Mr.  Williams. — Then  you  may  answer  it.  But  I  am  going  to  object  to 
an  inquiry  into  personal  and  family  relations  at  the  expense  of  the  time 
of  this  Court. 

T?ie  Presiding  Officer. — If  there  is  no  objection  to  the  question,  go  on 
with  it,  Mr.  Campbell. 

Mr.  Campbell— I  think  this  is  a  fair  matter  for  cross  examination.  The 
witness  has  been  testifying  to  Union  sentiments  ffenerally. 

Mr.  Williams. — And  now  you  want  to  prove  that  he  did  not  tell  the 
truth,  because  he  has  relatives  in  the  South. 

Witness. — If  I  have  relatives  in  the  Confederate  Army,  I  do  not  know  it. 
I  have  one  brother  in  the  Federal  Army,  if  he  is  not  killed.  I  was  not 
raised  in  the  South. 

Mr.  Campbell. — Have  you  never  stated  to  any  person  that  you  con- 
sidered the  South  was  driven  into  the  rebellion  ? 

A. — I  have  not. 

Q. — Can  you  be  certain  upon  that  subject  ? 

A. — I  can. 

Q. — You  never  have  stated  that  ? 

A. — ^I  do  not  think  I  ever  have  stated  that. 

Q. — Or  used  expressions  of  a  similar  character  ? 

A. — I  do  not  think  I  have. 

Q. — ^When  were  those  conversations  with  Judge  Hardy,  which  you 
have  referred  to  ?     At  what  time  ? 

A. — ^Well,  Sir,  they  were  during  last  summer,  fall,  and  winter. 

Q. — ^Where  did  they  take  place  ? 

A. — They  took  place,  sometimes  in  my  house ;  at  other  times,  in  the 
street,  or  places  where  we  might  accidentally  meet,  and  the  subject 
would  come  up. 

Q. — Did  thev  all  take  place  at  Jackson  ? 

A. — No.  I  have  had  conversation  at  Judge  Hardy's  house,  at  Mokel- 
umne  Hill,  too. 

Q. — ^How  long  ago  was  that  conversation  ? 

A. — Some  time  last  Fall. 

RE-DIREOT  EXAMINATION. 

Mr.  Williams. — ^You  said,  in  your  answer  to  one  of  Mr.  Campbell's  ques- 
tions, that  you  did  vote  for  McConnell,  because  you  believed  he  was  a 
30 
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sound  Union  man,  from  his  speeches ;  that  yon  did  not  like  the  platform^ 
and  did  not  support  it,  and  did  not  intend  to  ? 

Witness. — That  is  it,  Sir. 

Q. — ^Did  you  hear  Judge  Hardy  express  the  same  sentiments — that  he 
did  not  like  the  platform,  and  would  not  support  it  ? 

A. — I  have.  I  have  heard  Jud^e  Hardy  say  that  the  platform  did  not 
entirely  suit  him;  that  he  would  liked  to  have  had  it  different. 

Q. — i)o  you  know  that  Judge  Hardy  supported  and  urged  the  election 
of  some  of  the  candidates  on  the  Union  ticket  ? 

A. — I  know  he  did. 

Q. — Do  you  know  that  Judge  Hardy  worked  for  and  urged  the  election 
of  Mr.  Irwin  and  Mr.  Edgerton  ? 

A. — I  do  not  know  of  the  working.  • 

Q. — ^Did  you  hear  Judge  Hardy  talking  in  their  favor  ? 

A. — ^Yes,  I  have  heard  Judge  Hardy  speak  very  favorably  of  those  two 
gentlemen.     I  think  I  voted  for  Mr.  Edgerton  on  Judge  Hardy's  account. 

Q. — Mr.  Edgerton  is  a  pretty  good  Union  Democrat,  is  he  not  ? 

A. — ^He  made  a  very  good  speech  when  in  Jackson.  I  was  very  much 
pleased  with  it. 

Q. — Bather  Union,  was  it  not  ? 

A. — ^Yes,  rather. 

The  Presiding  Officer, — I  trust  the  Counsel  will  not  press  this  kind  of 
examination  any  farther.     It  is  useless. 

Mr.  Williams. — Mr.  Edgerton  was  running  for  Congress,  was  he  not  ? 

A. — Yes.    I  will  state  that  something  slipped — 

The  Presiding  Officer. — [Interrupting.]  These  questions  as  to  the  pol- 
itics of  the  witness  are  only  important  as  showing  .the  bias  of  the  wit- 
ness and  Judge  Hardy's  associations. 

Witness. — There  is  one  thing  that  I  will  state  to  you,  that  I  did  not 
think  of  a  while  ago.  I  have  heard  Judge  Hardy  say,  I  think  it  was  at 
a  time  when  we  were  reading  something  or  other  from  some  of  the  pa- 
pers about  the  Democrats  being  Secessionists,  and  that  kind  of  thing, 
traitors,  and  so  on,  that  he  wished  he  was  in  a  position  where  he  could 
shoulder  his  musket  and  show  them  whether  he  was  a  traitor  or  not.  He 
said  he  would  like  to  shoulder  his  musket  and  march  out  in  defence  of 
his  country,  and  then  we  would  see  whether  those  loud-mouthed  Union 
men  were  as  good  patriots  as  himself. 

RE-CROSS   EXAMINATION. 

Mr  CampheU. — Did  you  attend  any  political  meetings  addressed  by 
Judge  Hardy,  last  Fall  ? 
A. — I  think  not. 

Q. — Where  was  it  that  McConnell  spoke,  when  you  heard  him  ? 
A. — He  spoke  in  Jackson.     That  is  where  I  heard  him. 


TESTIMONY  OP  JOHN   W.   ARMSTRONG. 

John  W.  Armstrongs  being  called  and  sworn,  testified  as  follows 

Mr.  WiUiams. — ^Where  do  you  live  ? 

A. — I  reside  at  Jackson,  Amador  county. 

Q. — Are  you  a  member  of  the  Bar  ? 
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A. — ^Yes. 

Q. — Do  you  know  Judge  Hardy  well  ? 

A. — ^Yes.  I  have  known  Judge  Hardy  since  eighteen  hundred  and 
fifty-seven. 

Q. — Have  you  attended  his  Courts  ? 

A. — I  believe  I  have.  [Reflecting.]  Yes ;  I  have  been  in  attendance 
upon  his  Court  in  Amador  County,  at  every  term  since  he  was  Judge  of 
the  Court. 

Q. — Have  you  heard  Judge  Hardy  talk  on  the  subject  of  the  rebellion 
and  secession  ? 

A. — Yes ;  I  have  heard  him  talk  upon  that  subject  very  frequently. 

Q. — Have  you  heard  him  make  a  political  speech  ?  ' 

A. — I  have  heard  him  make  one,  two  days  before  the  election,  last  year, 
at  Fiddle  town,  in  Amador  County. 

Q. — ^How^  frequently  have  you  hoard  Judge  Hardy  talk  upon  this  sub- 
ject of  the  present  troubles  in  the  country  ? 

A. — It  would  be  impossible  for  me  to  tell  that ;  I  have  heard  him  speak 
upon  it  BO  frequently. 

Q. — Now,  Sir,  during  all  those  conversations  upon  this  subject  of  the 
rebellion,  what  were  the  sentiments  expressed  by  Judge  Hardy  upon  the 
question  of  Union  or  Disunion,  his  attachment  to  the  Constitution  and 
the  Government,  or  the  contrary? 

A. — The  sentiments  which  I  have  always  heard  Judge  Hardy  express, 
were  Union  sentiments.  I  have  heard  him  denounce  the  doctrme  of 
Secession.  I  have  heard  him  several  times  say  that  the  idea  that  the 
Constitution  provided  for  its  own  destruction  by  a  peaceable  dissolution 
of  the  Government,  was  an  absurdity  he  did  not  believe  in. 

Q. — In  what  form  or  manner  did  he  express  his  Union  sentiments  ? 
You  say  he  has  expressed  strong  Union  sentiments  ? 

A. — This  is  about  the  doctrine  which  I  have  learned  from  him  to  be 
his  doctrine,  that  if  it  were  a  possibility  to  compromise  with  the  Southern 
people,  upon  the  basis  of  the  Crittenden  compromise,  or  any  fair  basis, 
that  ought  to  be  done ;  but  that  if  there  must  be  a  civil  war,  or  a  disso- 
lutioif  of  the  Union,  as  an  alternative,  he  would  accept  a  civil  war,  be- 
lieving that  the  Government  had  the  power,  the  means,  and  the  right,  to 
suppress  the  rebellion. 

Q. — As  a  choice  between  conceded  secession  and  a  civil  war.  Judge 
Hardy  preferred  a  civil  war,  believing  the  Government  had  the  power  to 
suppress  the  rebellion  ? 

A. — ^Yes.  And,  at  the  same  time,  he  was  anxious  that  the  country 
should  not  be  involved  in  a  war  unless  it  was  an  inevitable  necessity. 

Q. — State  during  what  time  these  exjpressions  of  sentiment  were  made 
by  Judjge  Hardy. 

A. — The  only  occasion  that  I  can  designate,  or  contradistinguish  from 
others,  is  that  of  his  going  to  Fiddletown  to  make  a  speech.  I  went 
with  him.  We  both  spoke  there  that  night — it  was  two  days  before  the 
election — ^and  this  was  a  conversation  between  him  and  me  as  we  rode 
over  to  Fiddletown,  in  which  conversation  he  agreed  with  me  that  that 
plank  in  the  McConnell  platform,  which  recognized  the  right  of  the 
South  to  secede,  was  one  that  he  never  could  indorse — that  he  did  not 
indorse  it,  and  could  not.  For  that  reason,  he  disliked  the  platform,  as 
I  disliked  it. 

Q. — ^What  was  the  sentiment  expressed  on  that  subject  in  Judge  Har- 
dy's speech,  at  Fiddletown  ? 

A. — ^About  the  same  sentiment. 
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Q. — You  and  he  agreed  in  these  sentiments  ? 

A. — Yes ;  and  during  that  ride  that  evening,  Judge  Hardy  requested 
me  to  vote  for  Mr.  Bdgerton,  for  Congress.  I  told  him  that  I  promised 
McKibben  to  vote  for  him,  and  that  I  wanted  to  vote  for  Judge  Shattuck 
— that  I  liked  the  old  Judge  j  but,  finally,  I  agreed  to  do  as  Judge  Hardy 
wished,  and  afterwards  did  vote  for  McKibben  and  Edgerton,  for  Coa- 
gress.  • 

Mr.  WilliaTM. — [To  Mr.  Edgerton.]  If  you  had  had  plenty  of  such 
Democrats,  you  would  have  been  elected. 

Mr.  Edgerton. — I  would  that.  I  think  there  must  have  been  some  fraud 
in  that  election. 

Mr.  Williams. — ^You  must  have  been  counted  out.  [To  Witness.]  State 
all  you  know  upon  the  general  question  I  have  asked  you.  You  under- 
stand the  object  of  it.  Without  being  interrogated  upon  each  particular 
conversation,  state  what  you  know  relative  to  Judge  Hardy's  sentiments 
on  the  subject  of  Union  or  Disunion,  secession  or  opposition  to  it,  rebel- 
lion or  anti-rebellion  ? 

A. — I  have  never  heard  Judge  Hardy  express  any  sentiments  which  I 
regarded  as  being  at  all  disunion.  On  the  contrary,  I  have  heard  Judge 
Hardy  say  that  the  rebellion  would  eventually  be  put  down,  and*  the 
sooner  that  it  was  put  down  the  better  it  would  be  for  the  Southern 
people  as  well  as  the  Northern  people ;  that  a  protraction  of  the  war 
would  only  add  more  misery  to  what  had  already  occurred. 

Q. — ^You  stated  that  you  have  been  accustomed  to  attend  Judge 
Hardy's  Court  constantly.  State  the  result  of  your  observation  in  re- 
gard to  Judge  Hardy  ever  having  been  under  the  influence  of  liquor 
while  in  the  discharge  of  his  duties,  or  during  the  sessions  of  his  Court. 

A. — For  the  last  year,  I  presume  there  has  not  been  a  day  when  Judge 
Hardy  has  held  a  Court  that  I  was  not  present  some  part  of  the  day.  I 
have  been  present  at  his  Court  at  every  term,  more  or  less.  I  never 
saw  Judge  Hardy  under  the  influence  of  liquor  upon  the  bench.  If  he 
ever  was,  it  was  so  little  that  I  never  observed  it.  I  never  heard  of  such 
a  thing  at  all,  until  I  heard  of  it  in  the  Sacramento  Union.  ^ 

Q.— In  connection  with  this  prosecution  ? 

A. — In  connection  with  this  prosecution.  I  do  not  think  that  Judge 
Hardy  has  ever  been  drunk  on  the  bench,  in  Amador  County.  If  he 
had,  it  would  have  been  a  thing  which  would  have  been  observed. 

CROSS  EXAMINATION. 

Mr.  CampheU. — To  what  political  party  do  you  belong  ? 

A. — Well,  I  am  a  kind  of  a  no-j)arty  man.  In  the  last  canvass  I  did 
not  find  a  platform  that  suited  me 

Q. — You  went  on  the  stump,  did  you  not  ? 

A. — ^Yes.    I  told  them  I  was  a  no-party  man. 

Q. — Did  not  you  advocate  the  election  of  McConnell  ? 

A. — I  told  them,  distinctly,  I  intended  to  vote  for  McConnell,  and  that 
I  thought  I  should  vote  for  Mr.  Edgerton  for  Congress,  and  for  Judge 
Norton  for  Judge. 

Q. — ^What  public  meeting  was  it  that  you  and  Judge  Hardy  attended  f 

A. — Judge  Hardy  and  I  went  to  a  meeting  at  Piddletown. 

Q. — Was  not  that  called  as  a  meeting  in  support  of  the  McConnell 
ticket  ? 

A. — It  was  called — ^yes. 
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Q. — ^Did  you  attend  the  Conventions  of  that  party,  held  in  Sacra- 
mento? 

A. — No,  Sir. 

The  Presiding  Officer, — ^AU  witnesses  summoned  to-day,  who  have  been 
examined,  are  discharged. 

Mr,  Williams. — It  was  announced,  on  day  before  yesterday,  that  wit- 
nesses need  not  remain  unless  they  were  so  informed.  The  intimation 
has  been  given  to  them  when  not  on  the  stand,  that  is,  to  some  of  the 
witnesses  who  have  gone,  and  this  notice  might  induce  those  witnesses 
to  go  away.  I  would  ask  if  the  President  requires  us  to  tell  a  witness, 
when  on  the  stand,  to  remain,  if  we  intend  to  keep  him  ? 

The  Presiding  Officer, — The  notice  applies  to  all  witnesses  who  have 
been  examined. 

Mr.  Williams, — Then  we  will  be  under  the  necessity  of  announcing  that 
we  shall  have  to  recall  nearly  all,  with  the  exception  of  two  or  three. 

The  Presiding  Officer, — ^You  must  exhaust  your  witnesses  when  on  the 
stand.     I  can  see  no  necessity  for  calling  them  again. 

Mr.  Williams. — The  Court  will  remember  that  when  this  trial  was  en- 
tered on,  Mr.  Campbell  adopted  a  course  I  entirely  approved  of,  and 
which  I  understand  the  President  sanctioned ;  and  that  was,  that  he 
would  conclude  the  evidence  on  each  branch  of  the  case  by  itself,  so  as 
to  keep  the  charges  separate,  and  the  evidence  on  the  charges  separate 
and  by  itself  as  much  as  possible.  I  propose  to  do  that  myself,  except 
where  there  are  kindred  charges — for  instance,  two  or  three  charges,  or 
misconduct  in  one  case — when  I  could  inquire  in  regard  to  all. 

The  Presiding  Officer, — ^I  understood  Mr.  Campbell  to  call  his  witnesses 
and  examine  them  on  each  branch  of  the  case  in  regular  order ;  not  to 
recall  them  on  each  branch. 

Mr.  Williams, — I  understood  him  to  do  the  latter.  There  is  only  one 
branch  of  the  case  which  stands  by  itself,  and  I  dislike  to  mix  that  up 
with  the  others. 

The  Presiding  Officer. — The  Senate  have  an  understanding  of  the  gen- 
eral details  of  the  charges,  so  that  no  possible  confusion  can  arise. 

i^.  Williams. — We  have  examined  and  dismissed  from  the  stand  a  good 
many  witnesses,  whom  we  shall  have  to  recall  upon  a  question  which  has 
been  suggested  by  Mr.  Campbell — anticipated  by  him. 

The  Presiding  Officer, — ^You  must  hereafter  exhaust  your  witnesses  when 
on  the  stand. 


TESTIMONY  OF  JACOB  BENJAMIN. 

Jacob  Benjamin,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams, — ^Where  do  you  reside  ? 

A. — ^In  San  Andres. 

Q. — Calaveras  County  ? 

A. — ^Yes,  Sir. 

Q. — ^What  is  your  business  ? 

A. — I  am  in  a  mercantile  business  there. 

Q. — ^How  long  have  you  lived  in  Calaveras  County  ? 

A. — I  have  lived  there  six  years. 

Q. — ^How  long  have  you  known  Jud^e  Hardy  f 

A. — ^I  have  known  Judge  Hardy  intimately  three  or  four  years. 

Q. — ^Have  you,  during  the  last  year,  conversed  with  Judge  Hardy,  or 
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heard  Judge  Hardy  converse  upon  the  subject  of  UniQii,  Disunion,  Se- 
cession and  Eebellion  ? 
A. — I  have. 

■ 

Q. — How  frequently  ? 

A. — Well,  probably  one  or  two  times  casually,  and  one  particular  time 
individually,  nimself 

Q. — State  what  have  been  the  sentiments  expressed  by  Judge  Hardy 
upon  the  subjects  I  have  mentioned  to  you. 

A. — ^Judge  Hardy  and  myself  had  one  particular  conversation  in  refer- 
ence to  the  troubles  the  countrv  was  in.  It  was  at  one  particular  time, 
during  the  Democratic  County  Convention  in  Calaveras  County.  He  em- 
phatically declared  to  me  that  he  felt  desirous  of  and  should  like  to  see 
the  platform  of  the  State  Democratic  Convention  so  modified  that  there 
could  be  no  doubt  as  to  secession  being  attributed  to  the  Democratic 
party  of  this  State. 

Q. — What  do  you  mean  by  "  no  doubt  as  to  secession  being  attributed" 
to  that  party  ? 

A. — That  no  party  could  attribute  secession  doctrine  to  the  Demo- 
cratic party. 

Q. — Speaking  of  the  Democratic  party,  you  now  speak  of  that  part  of 
it  that  supported  McConnell  ? 

A. — Yes.  , 

Q. — What  did  Judge  Hardy  say,  if  anything,  about  those  being  his 
own  sentiments? 

A. — I  understood  him  to  say  that  those  were  his  sentiments.  I  con- 
curred with  him  in  that  doctrine. 

Q. — What  else  have  you  heard  Judge  Hardy  say  ? 

A. — He  also  stated  on  that  occasion  that  he  wished  the  Democratic 
party  of  this  State  to  pledge  itself,  in  the  event  of  any  foreign  inter- 
ference with  the  troubles  of  the  country,  that  it  was  unnecessary  to  know 
the  whys  and  wherefores ;  that  it  should  be  ready  to  support  the  Gov- 
ernment in  carrying  on  a  war,  any  time  it  was  necessary.  Those  were 
my  sentiments,  and  I  concurred. 

Q. — Was  that  all,  on  that  occasion  f  • 

A. — There  was  some  further  conversation.  We  talked  a  long  time 
about  the  matter.  Judge  Hardy  stated  that  secession  was  no  remedy 
for  the  evils  that  the  Southern  people  complained  of 

Q._What  else  ? 

A. — I  do  not  know  that  I  can  answer  with  particularity. 

Q. — On  other  occasions  what  have  you  heard  Judge  Hardy  say  ? 

A. — ^I  have  heard  him  express  similar  sentiments,  at  times,  in  my 
presence. 

Q. — When  and  where  did  this  conversation,  which  you  have  just  been 
detailing,  take  place  ? 

A. — I  think  it  was  in  front  of  my  store. 

Q. — On  what  occasion  ? 

A. — At  the  time  the  County  Convention  was  in  session. 

Q. — Was  this  said  among  a  number  of  McConnell  Democrats  ? 

A. — ^I  think  there  were  some  present. 

Q. — Who  were  present  ? 

A. — I  know  that  Col.  Bust,  of  Calaveras  County,  was  present.  There 
were  one  or  two  others.    I  have  no  present  recollection  of  their  names. 

Q. — ^Were  the  persons  who  were  present,  members  of  the  McConnell 
branch  of  the  Democratic  party  ? 

A. — ^Tes. 
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Q. — ^Was  there  any  member  of  any  other  party  there  ? 

A. — There  may  have  been,  but  I  think  not. 

Q. — Was  this  a  talk  about  party  policy,  or  about  party  proceedings  ? 

A. — ^It  was  a  talk  of  the  rights ;  that  the  party  ought  to  do  that. 

Q. — ^Have  you  not  been  several  years  a  Supervisor  of  that  county  ? 

A. — Yes. 

Q, — Have  you  been  about  the  Courts  a  good  deal  ? 

A. — ^Yes ;  every  day. 

Q. — ^Have  you  seen  Judge  Hardy  in  the  performance  of  his  duties  ? 

A. — Yes. 

Q. — ^Bid  you  ever  see  him  drunk  on  the  bench  ? 

A. — ^Never,  Sir. 

Q, — ^Bid  you  ever  see  him  when  he  appeared  in  the  least  under  the 
influence  of  liquor  on  the  bench  ? 

A. — ^Never,  Sir. 

Q. — State  what  Judge  Hardy's  attention  to  the  business  o^  his  office 
was  generally. 

A. — So  far  as  I  could  judge,  I  thought  Judge  Hardy  very  diligent  in 
his  duties ;  rather  more  so  than  a  great  many  Judges  on  whose  Courts  I 
have  had  to  attend  in  the  same  county 

CROSS  BXAMINATION. 

Mr.  Campbell. — ^What  took  you  there  to  Court  every  day  ? 

A. — I  had  occasion  to  go  into  the  Clerk's  office.  The  Clerk  of  the 
Board  of  Supervisors  was  Clerk  of  the  Court. 

Q. — ^When  did  your  term  of  office  cease  ? 

A. — I  think  in  November,  eighteen  hundred  and  sixty. 

Q, — Then  you  were  speaking  of  the  time  anterior  to  that,  were  you  ? 

A. — Yes ;  the  two  years  previous. 

Q. — ^You  have  not  been  in  the  habit  of  attending  the  Courts  of  Cala^ 
veras  County  since,  have, you  ? 

A.— No. 

Q. — ^Did  the  Board  of  Supervisors,  during  the  time  that  you  were  a 
member  of  it,  meet  always  at  the  same  time  as  the  District  Coui*t  ? 

A. — I  think  that  is  about  the  time. 

Q. — ^How  long  did  they  generally  remain  in  session  f 

A. — They  remained  in  session  five  or  six  weeks. 

Q. — At  a  time  ? 

A. — ^Yes. 

Q. — Were  you  in  the  habit  then  of  going  into  the  Court  room  of  Judge 
Hardy,  or  of  going  into  another  room  and  holding  your  meetings  there  ? 

A. — ^We  had  a  separate  office,  but  had  occasion  to  go  into  the  Court 
room  at  all  times. 

Q. — ^You  belong  to  the  same  party  as  Judge  H!ardy,  do  you  not  ? 

A. — ^Yes. 

Q. — ^Were  you  a  delegate  to  the  Sacramento  Convention  ? 

A. — I  think  not. 

Q. — Did  you  attend  that  Convention  ? 

A. — ^I  did  not. 

Q. — ^Neither  the  one  held  in  June,  nor  the  one  held  in  July  ? 

A.— No. 

Q. — ^Did  you  vote  for  Mr.  McConnell  ? 

A.— I  didf. 
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Q. — ^Have  you  not  yourself  frequently  advocated  secession  doctrines  ? 

A. — Never,  to  my  knowledge. 

Q. — Have  you  never  expressed  your  sympathy  with  wjiat  are  called 
the  Confederate  States  ? 

A.— Never. 

Q. — Never  either  felt  or  expressed  it  ? 

A. — Never  either  felt  or  expressed  it  in  the  State. 

Q. — Do  you  recollect  what  persons  were  on  the  McConnell  ticket? 
Could  not  you  give  the  names  of  the  persons  on  it  ? 

A.— No. 

Q. — Do  you  recollect  whether  Judge  Tod  Eohinson  was  on  it  ? 

A. — I  believe  he  was. 

Q. — Was  Judge  Shattuck  on  it,  for  Congress  ? 

A. — Yes. 

Q. — Was  Mr.  Barber,  of  Tuolumne,  also  on  it,  for  Congress  ? 

A. — Yes. 

Q. — Was  Mr.  Wallace,  of  Napa,  on  it,  for  Judge  ? 

A. — I  don't  remember. 

Q. — Was  Mt.  Fairfax  a  candidate  on  it,  for  Clerk  of  the  Supreme  Court? 

A. — He  may  have  been.     If  he  was,  I  voted  for  him. 

Q.^ — You  voted  the  ticket  generally  ? 

A. — I  voted  that  ticket. 

Q. — Are  you  any  relation  of  Judah  P.  Benjamin,  Confederate  Secretary 
of  State  ? 

A. — I  believe  I  am.    I  am  his  cousin. 

Judge  Hardy. — Does  that  give  you  any  sympathy  for  the  Southern  Con- 
federacy or  secession  ? 

A. — ^No.  A  brother  of  Mrs.  Lincoln  is  in  the  Confederate  Army,  too, 
I  believe.    That  is  what  I  understand  from  the  papers. 

Mr.  Campbell. — ^You  have  never  expressed  yourself  in  favor  of  the 
Southern  Confederacy  ? 

A. — Never. 

Q. — Have  you  not  publicly  declared  yourself  opposed  to  the  war? 

A. — Well,  I  have,  before  the  war  was  carried  on  to  the  extent  the 
Government  has  prosecuted  it.  But  I  have  since  expressed  myself  as 
willing  to  see  it  out. 

Q. — How  lately  have  you  expressed  yourself  as  opposed  to  the  war? 

A. — ^Probably  within  a  year  or  two.  ' 

Q. — ^After  the  taking  of  Fort  Sumter  ? 

A. — It  may  have  been  after  the  taking  of  Fort  Sumter,  or  before. 


TESTIMONY  OF  ROBERT  H.  PAUL. 

Eobert  H.  Paul,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams  having  stepped  out.  Judge  Hardy,  with  the  consent  of 
^  the  opposite  Counsel,  conducted  the  examination  of  the  witness. 
Judge  Hardy. — Where  do  you  reside  ? 
A. — At  Mokelumne  Hill. 

Q. — You  are  Sheriff  of  Calaveras  County,  are  you  not  f 
A. — Yes. 

Q. — What  are  your  politics  ? 
A. — ^I  am  a  Union  Democrat. 
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Q. — ^How  long  have  you  been  Sheriff  of  Calaveras  County  ? 

A. — Since  October,  eighteen  hundred  and  fifty-nine. 

Q. — Who  has  been  in  attendance,  as  a  general  thing,  at  the  terms  of 
the  District  Court  of  that  county,  as  Sheriff,  since  you  were  elected  ? 

A. — As  a  general  thing,  I  have  myself. 

Q. — Were  you  Under  Sheriff  prior  to  October,  eighteen  hundred  and 
fifty -nine  ? 

A. — Yes. 

Q. — Have  you  been  connected  with  the  Sheriff's  office  ever  since  I 
went  on  the  bench  as  Judge  ? 

A. — Yes. 

Q. — Just  state  to  the  members  of  the  Court  what  have  been  the  rela- 
tions existing  between  you  and  myself,  during  the  last  two  years. 

A. — Well,  they  have  been  friendly;  and  that  is  all. 

Q. — Have  we  had  frequent  conversations  with  each  other  ? 

A. — Yes. 

Q. — Did  we  ever  have  anj  conversation  upon  the  subject  of  the  pres- 
ent difficulties  of  the  country  ? 

A. — I  do  not  know  that  we  ever  have.  I  do  not  rememb^  of  our  ever 
having  any. 

Sir.  Williams  here  came  in.] 
r.  Williams. — ^Have  you  frequently  heard  Judge  Hardy  talk  upon  the 
Bnbject  of  the  troubles  of  the  country  ? 

A. — Not  very  frequently ;  no,  Sir. 

Q. — Have  you  ever  ? 

A. — Yes. 

Q. — State  the  substance  of  what  Judge  Hardy  said  on  the  subject  of 
his  attachment  to  the  Union,  or  otherwise  H 

A. — Well,  the  only  time  that  I  now  remember  of  ever  hearing  Judge 
Hardy  speak  on  the  subject,  was  after  the  news  of  the  Fort  Donelson 
fight. 

Q. — What  did  Judge  Hardy  say  then? 

A. — Well,  Judge  Hardy  came  into  my  office  at  that  time — my  Under 
Sheriff  was  there,  I  believe,  and,  it  may  be,  Mr.  Gate  wood — and  began 
'  speaking  in  high  terms  of  the  success  of  the  Federal  forces  at  Fort  Don- 
elson. 

Q. — What  sentiment  did  he  express,  joy  or  grief? 

A.— Jov. 

Q  — ^What  did  he  say,  if  anything,  about  the  triumph  of  the  Federal 
cause  generally  ? 

A.— -He  was  speaking  more  of  the  Illinois  troops  and  their  conduct  at 
that  Fort  Donelson  fignt,  than  anything  else. 

Q. — What  did  he  say  about  them  ? 

A. — ^Well,  he  seemed  very  much  overjoyed  at  their  successes  and  the 
•way  they  fought. 

Q. — Was  that  the  only  occasion  on  which  you  have  heard  Judge  Hardy 
speak  on  the  subject  ? 

A. — ^That  is  the  only  occasion  which  I  remember  now. 

Q. — How  long  have  you  been  Sheriff  of  Calaveras  County  ? 

A. — Since  October,  eighteen  hundred  and  fifty-nine. 

Q. — Since  October,  eighteen  hundred  and  fifty-nine,  what  has  been  the 
constancy  of  your  attendance  upon  Judge  Hardy's  Court  ? 

A. — Well,  with  the  exception  of  two  terms,  probably,  I  have  been  in 
attendance  on  the  Court,  [pausing,]  well,  four  fifths  of  the  time  myself. 
31 
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Q. — ^What  do  yen  say  about  Judge  Biardy's  attention  to  his  buBinefle 
and  the  duties  of  his  office  ? 

A. — I  always  considered  Judge  Hardy  prompt. 

Q. — ^Have  you  ever  seen  Jud^e  Hardy,  while  holding  his  Court,  in  any 
degree  under  the  influence  of  liquor  ? 

A. — Only  once. 

Q. — ^When  was  that  ? 

A. — That  was  the  last  day  of  the  last  term  of  the  Court — ^the  Febru- 
ary term. 

Q. — What  time  in  the  day,  or  night  ? 

A. — ^It  was  ten  or  eleven  o'clock  in  the  night. 

Q. — About  the  time  the  jury  was  retiring — ^is  that  the  time  you  mean? 

A. — ^Yes. 

Q. — Was  it  before  or  after  the  jury  went  out  ? 

A. — I  think  it  was  just  as  they  went  out.  That  is  my  impreasion.  It 
may  be  after  they  went  out,  though. 

Q. — What  did  you  see  then  that  attracted  your  attention  to  Judge 
Hardy  ? 

A. — Well,  I  thought  that  Judge  Hardy  was  under  the  influence  of 
liquor  at  that  time. 

Q. — What  made  you  think  so  ? 

A. — ^Well,  I  do  not  know,  I  am  sure,  what  made  me  think  so.  His 
conduct,  I  suppose,  and  the  way  he  talked. 

Q. — You  judged  by  Judge  Hardy's  conduct  ? 

A. — Yes. 

Q. — ^Was  this  out  of  the  Court,  or  in  it  ? 

A. — ^I  noticed  him  when  not  on  the  bench.  It  was  after  Judge  Hardy 
left  the  bench  that  I  noticed  him. 

Q. — ^You  must  have  seen  a  good  deal  of  Judge  Hardy,  as  you  were 
Sheriff  there.  !Now,  on  any  other  occasion,  or  at  any  other  time,  whether 
on  the  bench,  or  off  the  bench,  during  Court,  have  you  ever  seen  such 
indications  in  Judge  Hardy  ? 

A. — No,  Sir.  I  never  saw  Judge  Hardy  under  the  influence  of  liquor 
at  Mokelumne  Hill,  at  any  other  time. 

GROSS   EXAMINATION. 

Mr.  OampbeU. — Where  was  Judge  Hardy  when  you  noticed  him  under 
the  influence  of  liquor  on  the  occasion  you  have  referred  to  ? 

A. — ^It  was  in  the  Court  room. 

Q. — In  what  part  of  the  Court  room  ? 

A. — Well,  I  ao  not  know.  It  was  right  about  in  the  oentre  of  the 
Court  room,  when  he  came  down  off  thel>ench. 

Q. — Was  that  immediately  after  the  jury  retired  ? 

A. — Yes. 

Q. — ^What  peculiarity  in  Judge  Hardy's  manner  did  you  then  obeervef 

A. — Well,  he  spoke  a  little  thick.  He  did  not  speak  with  the  aam* 
clearness  and  distinctness  as  uauaL 

Q. — Did  you  see  Judge  Hardy  after  the  jury  had  rendered  their  ver- 
dict? 

A. — ^No,  I  did  not. 

Q. — Bid  you  see  him  whUe  the  jury  were  out,  at  any  other  time  exo^ 
the  one  you  have  mentioned  ? 
*  A.— No. 

Q. — Now,  when  Judge  Hardy  was  speaking  of  the  Fort  Donelson  fight, 
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was  not  his  conversation  entirely  confined  to  the  conduct  of  the  Illinois 
troops? 

A. — ^Not  entirely,  but  was  principally  confined  to  that. 

Q. — ^Yott  have  spoken  of  Mr.  Gatewood  and  your  Deputy  being  present 
on  that  occasion.    Was  it  Mr.  Thome  who  was  present  ? 

A. — Yes.    One  of  them ;  perhaps  both. 

Q. — Thome,  Hardy,  and  Gatewood,  are  all  from  Illinois,  are  they  not  ? 

A. — Yes. 

Q. — And  from  the  same  neighborhood  ? 

A. — ^Yes. 

Q. — Were  you  in  the  habit  of  going  to  the  same  places  that  Judge 
Hardy  went  to,  during  the  recesses  of  the  Court  ? 

A. — I  do  not  know  where  Judge  Hardy  goes. 

Q. — ^Therefore  you  do  not  go  where  Judge  Hardy  goes  when  out  of 
CJourt? 

A.— No. . 

Q — ^Are  your  associations  with  Judge  Hardy,  as  a  general  thing,  after 
the  adjournments  of  the  Court  ? 

A.— No. 

Q. — ^Do  you  not  see  very  little  of  Judge  Hardy,  except  at  the  Court  7 

A. — Very  little ;  except  sometimes  I  see  him  around  town. 

Mr,  WiUiams, — You  say  you  see  Judge  Hardy  around  town.  Are  you 
around  town  yourself  considerable,  where  Judge  Hardy  isj  when  out  of 
Court? 

A.— Yes. 


TESTIMONY  07  OBOBOB  K&B88. 

Creorge  Kress,  being  called  and  sworn,  testified  as  follows  : 

Mr.  WUltams. — ^Were  you  present  at  the  May  Festival,  eighteen  hun- 
dred and  sixty-one,  of  the  Saengverein  and  Turnverein  Societies,  at  Mo- 
kehimne  Hill  ? 

A. — Yes. 

Q. — ^Were  you  sitting  near  Judge  Hardy,  at  the  time  he  made  the 
remarks  which  he  did  make  there,  on  the  subject  of  his  being  a  TJnioA 
man? 

A — ^Yes. 

Q. — State  whether  a  diffieully  arose  there,  or  any  violent  conduct  on 
the  part  of  some  secession  gentlemen,  in  consequence  of  Judge  Hardy's 
remarks. 

A.-^Judge  Hardy  was  invited  by  the  Society  to  make  a  speech,  and 
he  consented.  He  got  on  the  table  and  delivered  a  sound  Union  speech. 
He  was  applauded  oy  all  the  persons  who  were  present — ^there  were 
some  five  nundred  or  six  hundred.  Judge  Hardy  stated  that  he  belong- 
ed to  the  Breckinridge  party,  and  he  would  state  that  he  had  been  seve- 
ral times  pronounceda  Secessionist.  But,  although  he  belonged  to  the 
Breekinridge  party,  he  was,  he  said,  a  Union  man,  and  never  had  any 
sympathy  with  secession. 

Q. — ^Now  state  whether  any  Secessionist  in  the  crowd  came  at  Judge 
Hardy  with  a  knife,  on.  account  of  those  expressions. 

A. — I  know  that  several  men-r— I  am  not  acquainted  with  them-— came 
from  one  side  of  the  ga]*den  and  tried  to  disturb  Judge  Hardy,  and  the 
leader  of  the  Mokelumne  Hill  Brass  Band,  who  was  pretty  close  by  me, 
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said  Judge  Hardy  should  have  a  fttir  show  to  speak.  One  of  these  men  I 
have  spoken  of,  drew  a  knife,  and  the  leader  of  the  Band  took  a  stand  and 
knocked  him  down.  And  then  there  was  a  regular  rush.  A  man  drew 
out  a  revolver,  and  so  they  quelled  the  disturhance ;  and  Judge  Hardy 
spoke  further. 

Q. — This  was  an  attempt  to  interrupt  Judge  Hardy's  speech  ? 

A. — ^Yes.  I  know  the  man  made  for  Judge  Hardy  with  a  knife,  and 
this  leader  of  the  music  Band  took  the  stand,  and  when  the  man  came 
up,  he  knocked  the  man  down. 

Q. — Do  you  mean  the  stand  on  which  his  music  lay  ? 

A. — ^Yes. 

Q. — Did  Judge  Hardy  go  on  with  his  speech,  notwithstanding  that? 

A. — Judge  Hardy  went  on  with  his  speech,  and  finished  it ;  and  was 
applauded  hy  all  present.  The  remark  was  made  afterwards,  that  some 
people  thought  he  was  a  Secessionist. 

Q: — ^What  did  Judge  Hardy  say  ahout  his  having  been  accused  of  being 
a  Secessionist  ? 

A. — He  told  us  that  he  had  been  accused  of  being  a  Secessionist  by  men 
belonging  to  Mokelumne  Hill,  and  he  took  this  occasion  to  set  himself 
right  befoi'e  the  people. 

Q.— That  was  in  May  ? 

A. — Yes. 

Q. — Almost  a  year  ago  ? 

A. — ^Yes. 

Q. — Now,  did  you  hear  Judge  Hardy  say  anything  at  the  time  the  in- 
telligence came  of  the  arrest  of  Mason  and  Slidell  ? 

A. — He  made  a  remark  in  my  house,  a  good  many  people  being  present, 
that  he  would  just  like  to  shoulder  his  musket  and  go  to  fight  for  the 
Union. 

CROSS    EXAMINATION. 

Mr,  CampheU. — How  many  persons  were  there  in  this  party  that  came 
in  from  the  garden  ? 

A. — Perhaps  three,  or  four,  or  five.  There  may  have  been  half  a  dozen ; 
I  do  not  know. 

Q. — ^How  far  from  Judge  Hardy  was  the  man  who  had  his  knife  drawn 
when  he  was  knocked  down  ? 

A. — I  think  he  was  pretty  near.  As  far  as  to  you — [about  eight  feet;] 
perhaps  two  steps  farther. 

Q. — Did  that  man  say  anything  at  the  time  ? 

A. — Yes.     I  heard  him  speak  very  violent  language. 

Q.— What  did  he  say  ? 

A. — ^He  used  some  very  indecent  language.  Do  you  want  me  to  state 
it  exactly  ? 

Mr,  Campbell. — No,  you  need  not  state  the  precise  language. 

Witness, — Well,  he  used  violent  and  indecent  language. 

Q. — What  countryman  was  he  ? 

A. — I  do  not  know.     I  know  he  was  not  a  German. 
I;   Q. — ^Did  Judge  Hardy  make  more  than  one  speech  at  that  Festival? 

A. — ^Not  that  I  recollect  of 

Q. — ^Were  you  there  all  the  time  ? 

A. — I  was  there  all  the  time ;  the  whole  afternoon. 

Q. — How  long  did  Judge  Hardy  speak  ? 

A. — ^Well,  he  might  have  spoKen  fifteen  minutes  or  half  an  hour ;  i 
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tkink  it  was  abont'  half  an  honr.  He  expressea  hinxBelf  in  fall  on  all  the 
questions  of  the  day. 

Q. — Do  you  know  what  the  reason  was  that  indnoed  that  man  to  come 
in  with  a  knife  ? 

A. — Well,  I  think  he  was  a  Secessionist — that  man — from  the  way  he 
expressed  himself  He  used  some  very  indecent,  violent  language,  against 
Judge  Hardy,  because  he  made  a  Union  speech. 

Q. — ^Was^that  man  who  came  in,  drunk  or  sober  ? 

A. — ^I  do  not  think  he  was  drunk — I  think  he  was  sober. 

Q. — ^Are  you  intimate  with  Judge  Hardy  ? 

A. — I  know  him  by  sight,  of  course.  I  have  resided  in  Mokelumne 
Hill  a  good  while,  and  of  course  I  ought  to  know  him. 

Q. — ^ere  you  at  that  Festival  wh6n  a  man  came  in  with  a  bottle  in 
his  hand  ? 

A. — A  man  may  have  come  in  with  a  bottle ;  I  do  not  remember  exact- 
ly.   But  they  used  everything.    I  saw  bottles. 

Q. — Did  you  see  a  drunken  man  there  with  a  bottle  in  his  hand,  raised 
up  as  if  to  strike  ? 

A. — ^I  do  not  know  exactly  that.  At  first,  when  it  commenced,  this 
man  drew  a  knife  and  was  knocked  down ;  and  of  course  a  great  many 
came  together.    Some  had  bottles  in  their  hands ;  some  had  glasses. 

Mr.  WiiUafM. — Mr.  Campbell  seems  to  have  asked  you  whether  the 
deadly  weapon  you  saw  was  a  knife,  or  a  bottle.  Was  there  any  bottle 
in  the  hands  of  the  man  who  was  knocked  down'? 

A. — ^No.  I  saw  the  knife ;  saw  it  plainly.  I  think  everybody  saw  the 
affair,  too. 

Q. — Did  some  Germans  or  Frenchmen  take  the  knife  away  from  the 
man? 

A. — I  do  not  know  who  took  it  away,  but  the  knife  was  taken  away 
from  him.  There  were,  perhaps,  some  fifty  Frenchmen  there.  Every- 
body saw  it ;  it  was  not  done  in  a  corner,  but  right  openly  in  the  garden. 

Q. — You  have  no  doubt  that  this  particular  man  was  armed  with  a 
knife  instead  of  a  bottle,  have  you  ? 

A.— No. 

Q. — ^You  are  sure  of  that  ? 

A. — ^Yes. 

Mr,  Campbell. — Give  us  the  language  that  this  man  who  had  the  knife 
used,  as  near  as  you  can  recollect  it,  word  for  word. 

A. — ^Weli,  he  used  some  violent  and  indecent  language. 

Q.— Well,  what  was  it  ?    What  did  he  say  ? 

A. — ^He  said,  '^  I  am  going  to  kill  that  son  of  a  bitch,  if  he  makes  a 
Union  speech  here." 

Q. — You  do  not  know  who  that  man  was  f 

A. — No ;  I  do  not  know  him. 

Q. — Can  you  dcBcribe  his  appearance  ? 

A. — ^He  was  a  middle-sized  man.  I  never  saw  him  before ;  only  on 
that  occasion. 

Q. — The  crowd  that  were  in  there  were  Union  men,  were  they  not  ? 

A. — Certainly;  they  were  all  Union  men.  The  men  who  came  in 
there,  they  hallooed  for  Jefferson  Davis.  They  did  not  like  the  proceed- 
ings going  on  there. 

Mr,  WtUiafM, — What  do  you  say  about  the  man  who  came  in  there  ? 

A. — ^He  hallooed  for  Jefferson  Davis. 

Senator  De  Long, — Well,  he  got  knocked  down. 

Senator  Ferkm$, — Served  him  right. 
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JIA*.  Williama, — Did  be  do  bo  in  a  load  voice,  so  that  everybody  oould 
hear  him  ? 

A. — It  was  plain  to  me  and  to  everybody  around.  I  could  name  you 
one  hundred  that  heard  him. 

Mr,  Campbell. — ^Where  did  you  »ay  was  your  residence  ? 

A. — At  Jackson. 

Q. — ^Are  you  much  in  Mokelumne  Hill  ? 

A. — I  go  there  sometimes. 


TE8TIM0NT  OF  HEKRT  TfiOUBE. 

Henry  Troube,  being  called  and  sworn,  testified  as  follows : 

Mr,  WiUiams. — What  countryman  are  you  ? 

A. — ^I  am  from  Switzerland. 

Q. — Where  do  you  live  ? 

A.— At  Jackson,  Amador  County. 

Q. — ^How  long  have  you  lived  there  ? 

A. — About  seven  years. 

Q. — Are  you  a  member  of  the  Saengverein  Society  ? 

A. — No,  Sir. 

Q. — ^Were  you  present  at  their  May  Festival  ? 

A. — ^No,  Sir,  I  was  not  present  over  at  Mokelumne  Hill. 

Q. — How  long  have  you  known  Judge  Hardy  ? 

A. — ^About  four  years. 

Q. — ^During  the  last  year  have  you  heard  him  express  his  sentiments 
upon  the  subject  of  the  Union  and  the  rebellion  ? 

A. — Yes.     We  sometimes  had  some  conversation. 

Q. — State  what  conversations  you  had  with  Judge  Hardy,  and  what  he 
Said. 

A. — Well,  I  know  Judge  Hardy,  because  I  had  to  go  into  Court  every 
term  of  Court  when  he  held  Court ;  so  I  got  acquainted  with  Judge 
Hardy  that  way. 

Q; — Whv  did  you  have  to  go  to  Court  ? 

A. — ^Well,  you  know  there  are  a  good  many  Germans  and  French  who 
do  not  speak  the  English  language ;  so  I  had  to  go  into  Court  to  trans- 
late German  into  English,  and  English  into  German,  French  into  English, 
and  English  into  French. 

Q. — iTien  you  have  attended  Judge  Hardy's  Court  as  interpreter  ? 

A. — ^Yes. 

Q. — You  said  you  had  heai^d  Judge  Hardy  speak  on  the  subject  I  men- 
tioned. State  what  you  heard  Judge  Hardy  say,  what  sentiments  you 
heard  him  express,  on  the  subject  of  the  rebellion  ? 

A. — ^Well,  we  had  sometimes  a  conversation  about  politics,  in  which  1 
always  take  my  share — and  I  told  the  Judge  that  I  thought  this  rebellion 
was  as  swiftly  descending  as  it  was  in  eighteen  hundred  and  forty-seven, 
in  Switeerland,  when  seven  States  seceded.  States  had  seceded  from 
the  United  States,  and  I  hoped  the  rebellion  would  take  the  same  course 
as  in  Switzerland.  I  had  a  little  boy,  and  I  told  the  Judge,  ^^  Here  is 
my  little  boy ;  if  he  should  not  follow  the  principles  of  the  Government, 
of  the  Republic,  and  of  Liberty,  I  would  sooner  see  him  die  right  away 
before  my  eyes,  and  not  get  to  be  a  day  older."    The  Judge  told  me. 
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^Tme;  that  is  my  principle.  I  like  the  principle,  and  I  stiok  to  it 
myself." 

Q. — ^Have  yon  heard  Judge  Hardy  talk  on  the  same  subject  at  other 
times  ? 

A. — ^Yes ;  Judge  Hardy  always  was  for  the  Union.  I  told  him  I  would 
give  my  last  drop  of  blood,  my  life,  and  everything  I  have,  for  the  Union  ; 
and  Judge  Hardy  says,  "  Those  are  my  views." 

Q. — Have  you  been  accustomed  to  consulting  with  Judge  Hardy,  and 
advising  with  him  about  political  (pinions  and  political  suDJects  ? 

A. — Well,  sometimes  about  elections.  He  was  always  a  Democrat, 
you  know. 

Q. — Have  you  been  on  such  terms  with  Judge  Hardy  that  you  have 
been  in  the  habit  of  talking  confidentially  with  him  on  political  opinions, 
and  asking  his  advice  ? 

A. — Yes. 

CROSS  EXAMINATION. 

Mr.  CampbeU. — ^You  keep  a  drinking  saloon,  do  you  not? 

A. — Yes;  a  hotel,  bar  room,  and  billiard  saloon. 

Q.-:-Was  Judge  Hardv  in  the  habit  of  going  in  there  to  drink  ? 

A. — ^Very  little.    Perhaps  once  in  two  or  three  weeks.  ' 

Q. — Did  he  advise  you  to  vote  the  McConnell  ticket,  last  Fall  ?     ' 

A, — He  never  advised  me. 

Q. — ^Never  advised  you  about  political  matters  at  all  ? 

A.— No. 

Q, — ^Never  advised  you  how  you  should  vote  ? 

A.— No. 

Q. — ^Who  did  you  vote  for  for  Governor  last  Fall  ? 

A. — I  voted  for  Mr.  Conness ;  and  the  rest  of  the  ticket — ^they  split. 

Q. — Then  Judge  Hardy  never  gave  you  any  advice  at  all  as  to  how 
you  would  vote,  at  any  time  ? 

A. — ^No.  You  see  I  am  a  man,  and  go  for  my  views  and  principles.  I 
vote  for  the  man  I  think  the  best  man.  It  might  be  I  might  sometimes 
mistake. 

Mr,  WiUiatM. — Who  did  you  vote  for  for  Congress  ? 

Mr,  Edgerton,—^!  object.     Never  mind  the  "  split." 


TBSnMONT  OF  A&MSTRONO   A8KBT. 

Armstrong  Askey,  being  called  and  sworn,  testified  as  follows : 

Mr,  Williams, — Where  do  you  live  ? 

A. — ^At  Jackson,  Amador  County. 

Q. — How  long  have  you  known  Judge  Hardy  ? 

A. — ^About  seven  years. 

Q. — Have  you  known  him  well  for  the  last  year  or  two  ? 

A. — Yes. 

Q. — ^Has  he  boarded  at  your  house  ? 

A. — Yes. 

Q. — Have  you  known  him  intimately  ? 

A. — I  have. 

Q. — ^Wbat  are  your  polities  ? 

A. — Well,  I  am  a  Democrat. 
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Q._Which  kind  ? 

A. — Well,  I  voted  a  little  of  6oth  at  the  last  election ;  a  portion  of 
what  is  called  the  McConnell  ticket,  and  a  portion  of  what  is  called  the 
CoDness  ticket. 

Q. — ^Has  Judge  Hardy  been  accnstomed  to  talk  freely  with  you  in  rela- 
tion to  his  political  opinions  f 

A. — Yes. 
«  Q. — I  mean  in  relation  to  his  opinions  concerning  the  troubles  of  the 
country  ? 

A. — He  has.     I  have  heard  Judge  Hardy  talk  of  them. 

Q. — State  what  has  been  the  tone  of  sentiment  which  Judge  Hardy 
has  expressed  on  the  subject  of  the  troubles  of  the  country. 

Mr.  Campbell, — That  is  a  little  too  broad,  General. 

Mr,  Williams.' — I  will  make  it  narrower,  then.  [To  witness.] — ^What 
have  you  heard  Judge  Hardy  say  upon  this  subject  of  Secession  ? 

A. — Nothing  but  that  he  was  a  Union  man,  always. 

Q. — You  never  heard  him  say  anything  but  that  he  was  a  Union  man, 
always  ? 

A. — I  never  have. 

Q. — From  your  conversation  with  Judge  Hardy,  he  living  at  your  house 
and  on  terms  of  intimacy  with  you,  have  you  ever  had  occasion  to  doubt 
that  ke  was  a  sound  Union  man  ? 

A. — I  never  had. 

Mr.  CampbeU. — Well,  that  is  a  mere  matter  of  opinion. 

Mr.  Williams. — How  frequently  have  you  heard  Judge  Hardy  speak 
upon  the  subject  of  the  present  troubles  ? 

A. — In  boarding  at  my  house,  ho  not  only  talked  with  me,  but  I  have 
heard  him  frequently  speak  with  others,  and  at  different  times.  Before 
that — well,  along  through  last  year,  I  heard  him  talk  in  relation  to  the 
national  difficulties. 

Q. — State  whether,  during  the  last  year,  there  has  been  any  differenca 
in  the  sentilnents  he  has  expressed  on  that  subject. 

A. — Not  any. 

Q. — As  he  was  living  in  your  house,  you  have  had  a  good  opportunity 
to  observe  him  when  there  ? 

A. — Yes. 

Q. — What  do  you  say  about  his  habits,  or  about  his  having  been  intox- 
icated while  in  the  discharge  of  his  duties,  or  during  the  times  of  hold- 
ing his  Court  ? 

A. — Well,  I  have  never  seen  Judge  Hardy  drunk  during  the  terms  of 
his  Court — that  is,  on  the  bench.  1  might  have  seen  him  drunk,  or  under 
the  influence  of  liquor,  during  the  session  of  the  Court,  perhaps  ;  but 
never  in  the  Court  House.  It  is  customary  among  the  members  of  the 
bar  there  to  drink  liquor,  when  off. 

Q. — Unless  it  was  after  the  adjournment  of  the  Court,  did  you  ever  see 
Judge  Hardy  under  the  influence  of  liquor  on  a  day  when  Court  was  held  f 

A. — ^No,  Sir.     I  never  have. 

GROSS   EXAMINATION. 

Mr.  CampbeU. — What  is  your  business  ? 
A. — Keeping  a  hotel. 

Q. — ^Did  you  vote  the  McConnell  ticket,  generally,  last  Fall  ? 
A. — I  voted  for  J.  K.  McConnell,  Evans,  McKibben,  and,  I  think,  Mr. 
Bdgerton. 
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Q. — Did  not  you,  as  a  general  thing,  vote  the  McConnell  ticket  ? 

A.— I  did. 

Q. — ^Did  you  formerly  live  at  Mokelumne  Hill  ? 

A.— No. 

Q. — ^How  long  have  you  lived  in  Jackson  ? 

A. — It  is  about  eleven  years. 

Q. — Where  has  Judge  Hardy  generally  lived  ? 

A. — Well,  he  has  lived  at  Mokelumne  Hill  a  portion  of  the  time ;  and 
a  part  of  the  time  at  Sacramento,  and  at  Jackson. 

Q. — Where  has  his  residence  been,  during  the  last  two  years  ? 

A. — ^Mostly  at  Mokelumne  Hill,  during  the  last  two  years,  I  think. 

Q. — You  have  not  been  in  the  habit  of  seeing  Judge  Hardy,  have  you, 
except  daring  Court  time,  during  the  last  two  years  r 

A. — Well,  Judge  Hardy  has  frequently  been  at  Jackson,  when  it  was 
not  Court  times. 

Mr.  Williams. — State  whether  you  voted  more  than  half  the  Conness 
State  ticket. 

A. — ^I  did  not.  I  think  I  voted  for  three  of  the  candidates  on  that 
ticket. 


TESTIMONY   OT  PETER  THOMPSON 

Peter  Thompson,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — ^Where  do  you  live  ? 

A. — At  Mokelumne  Hill. 

Q. — ^How  long  have  you  known  Judge  Hardy  f 

A. — Four  years. 

Q. — To  what  political  party  do  you  belong  ? 

A. — The  Democratic  party,  1  suppose. 

Q. — Which  branch  of  the  Democratic  party  f 

A. — I  voted  for  Conness. 

Q. — Are  you  a  Union  man,  or  otherwise  ? 

A. — Strongly  Union. 

Q. — ^Have  you  ever  heard  Jud^e  Hardy  converse  on  the  subject  of 
fidelity  to  the  Union,  and  in  regara  to  the  rebellion  ? 

A. — Yes.    I  have  heard  Judge  Hardy  say  that  he  was  a  Union  man. 

Q. — ^How  frequently  have  you  heard  Judge  Hardy  speak  on  the  sub- 
ject? 

A. — ^Well,  perhaps  on  four  or  five  occasions. 

Q. — ^Did  you  ever  hear  him  express  any  other  sentiments  ? 

A. — No,  Sir. 

Q. — Do  you  remember  the  case  of  McDennott  vs.  Higby,  which  was 
tried  in  the  District  Court  at  Mokelumne  Hill,  the  trial  ending  on  the 
first  dav  of  March  last  ? 

A. — ^I  was  on  the  jury,  I  believe. 

Q. — Were  you  foreman  of  that  jury  ? 

A. — ^Yes. 

Q. — ^Do  yon  recollect  what  time  the  jury  went  out  ? 

A. — I  forget  the  exact  hour.  I  remember  the  circumstance  well 
enough. 

Q.— It  was  late  in  the  evening,  was  it  not  t 

A. — ^Yes. 

32 
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Q. — State,  if  you  can,  whether  yon  agree  with  Mr.  Gennng  that  it  was 
about  eleven  o'clock. 

A. — I  Bhould  say  it  was  between  ten  and  eleven  o'clock.  I  am  not 
sure,  however.     I  did  not  look  at  the  clock  at  the  time. 

Q. — ^You  can  remember,  perhaps,  what  time  the  Court  assembled  that 
evening  ? 

A. — 3  cannot  remember  the  exact  hour. 

Q. — ^Well,  was  it  early  in  the  evening,  or  late  ? 

A. — It  was  early  in  the  evening  when  they  first  assembled;  eight 
o'clock,  if  I  am  not  mistaken. 

Q. — ^Was  it  immediately  after  the  usual  dinner  time  ?  When  the  Court 
adjourned  for  dinner,  was  it  about  the  usual  time,  or  not  ? 

WiineM. — Do  you  mean  in  the  afternoon  ? 

Mr.  WUHaTM, — ^I  mean  when  they  came  in,  in  the  evening,  after  dinner, 
or  supper,  or  whatever  you  choose  to  call  it. 

TTwfrtcaa. — I  know  the  Court  adjourned  several  times  that  day  and  as- 
sembled again ;  so  it  is  difficult  to  remember. 

Q. — ^You  think  the  case  was  given  to  the  jury  between  ten  and  eleTen 
o'clock  ? 

A. — Yes. 

Q. — ^Did  you  see  Judge  Hardy  write  his  charge  ? 

A. — I  think  I  did. 

Q. — At  what  stage  of  the  proceedings  did  he  write  his  charge  f 

A. — Shortly  before  the  jury  going  out. 

Q. — ^After  the  arguments  had  closed  ? 

Mr,  Campbell, — Well,  don't  lead  the  witness. 

Mr.  Willtanu. — After  the  Judge  had  written  hie  charge,  in  reading  his 
charge,  or  in  reading  the  instructions  to  the  jury,  did  you  see  anything 

Seculiar  in  Judge  Hardy's  manner,  indicating  that  he  was  under  the  in- 
uence  of  liquor,  or  otherwise  ? 
A.— No,  Sir. 

Q. — You  did  not  see  anything  ? 
A. — I  did  not. 

Q. — How  near  the  Court  House,  in  Mokelumne  Hill,  do  you  live  ? 
A. — I  live  on  the  next  street. 

Q. — ^While  holding  his  Court  there,  have  you  ever  seen  Judge  Hardy 
under  the  influence  of  liquor  ? 
A. — I  never  have,  on  the  bench. 

GROSS   EXAMINATION. 

Mr.  (7amp6c^.— What  time  did  you  see  Judge  Hardy  writing? 

A. — Well,  it  was  shortly  before  he  read  the  charge.  He  read  it  after 
he  wrote  it.  That  was  between  ten  and  eleven  o'clock,  I  should  think, 
if  I  remember  right. 

Q. — Was  it  before  or  after  the  summing  by  Counsel,  that  you  saw 
Judge  Hardy  writing  ? 

A. — ^After  the  summing  up ;  writing  what  I  imagine  to  be  his  oharge. 
He  took  the  paper  and  read  it. 

Q. — How  do  you  know  the  paper  Judge  Hardy  was  writing  was  his 
charge  ? 

A. — The  only  way  I  have  of  knowing,  is,  that  Judge  Hardy  took  the 
paper  and  read  it. 

Q. — How  long  did  you  see  him  writing  ? 
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A. — ^I  did  not  pay  any  particular  attention  to  the  time.  I  saw  him 
take  the  paper  in  his  hands,  and  read  his  charge. 

Q. — Have  you  seen  Judge  Hardy  intoxicated  at  any  of  the  terms  of 
his  Court;  when  he  was  not  on  the  bench  t 

A. — ^I  have  seen  him  drinking.  I  never  could  say  that  I  have  seen  him 
drunk,  though. 

Q. — ^Have  you  not,  a  number  of  times,  seen  him  under  the  influence  of 
liquor? 

A. — Only  once ;  and  that  was  not  during  the  terms  of  his  Court. 


TESTIMONT  OV  B.  T.   BRADLEY. 

B.  T.  Bradley,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams, — ^Where  do  you  reside  ? 

A. — In  Calaveras  County. 

Q. — ^How  long  have  you  lived  there  ? 

A. — Since  eighteen  hundred  and  fifty-two. 

Q. — ^How  long  have  yoa  known  Judge  Hardy  f 

A. — Since  the  latter  part  of  eighteen  hundred  and  fifty-four. 

Q. — ^How  frequently  nave  you  seen  him  during  the  last  year  ? 

A. — Not  very  frequently ;  perhaps  three  or  four  times.  During  the 
first  part  of  last  year  I  saw  Judge  Hardy  very  frequently ;  but  since  the 
dose  of  the  last  session  of  the  Legislature  I  have  seen  him  only  two  or 
three  times,  I  believe. 

Q. — ^Well,  say  within  two  years  past  ? 

A. — I  was  in  Sacramento  during  the  last  session  of  the  Legislature, 
and  saw  Judge  Hardy  frequently.  Since  that  time,  I  have  seen  him  but 
three  or  four  times,  I  think ;  perhaps,  oftener.     I  do  not  recollect. 

Q. — ^During  the  last  session  of  the  Legislature,  you  saw  him  frequent- 
ly! 

A. — ^Frequently. 

Q. — ^Well,  during  that  session  of  the  Legislature,  was  the  subject  of 
politics  a  good  deal  discussed  by  outsiders  ? 

A. — Considerable,  Sir. 

Q. — ^Was  the  subject  of  the  rebellion,  secession,  Union,  and  Disunion, 
discnssed  a  good  deal  ? 

A. — Yes,  by  a  great  many  persons. 

Q. — ^Did  you  hear  those  subjects  discussed  pretty  frequently  when  Judge 
Hardy  was  present  ? 

A. — I  cannot  call  to  mind  but  one  occasion.  I  have  no  doubt  but  such 
was  the  case,  but  I  cannot  recollect  distinctly  of  but  one  occasion. 

Q. — What  occasion  was  that  ? 

A. — ^It  was  shortly  after  the  firing  into  Fort  Sumter.  I  do  not  recol- 
lect whether  it  was  the  day  the  news  was  received  in  Sacramento,  or 
not ;  but  it  was  about  that  time,  or  shortly  afterwards.  I  met  Judge 
Hardy,  and  the  only  thing  I  recollect  distinctly  of  the  conversation 
which  took  place  between  us,  is  this :  that  the  Judge  asked  me  what  I 
thought  of  the  affair,  and  I  remarked  to  him  that  I  thought  it  was  pre- 
Oiature. 

Q. — Did  he  express  his  sentiments  on  that  occasion  ? 

A. — ^Yes.    He  coincided  with  me  in  my  views,  or  in  my  impression. 
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Q. — ^What  do  you  mean  by  your  thinking  it  premature  ?    Bid  you  think 
it  was  only  a  question  of  time  when  they  ought  to  fire  iito  the  fort  ? 

Mr,  CampheM, — I  suppose  the  language  speaks  for  itself. 

Witness. — I  will  answer  that  question. 

Mr,  Williams. — I  want  to  give  you  an  opportunity  of  explaining  what 
might  be  misconstrued. 

Mr.  Ed^/erton. — ^Well,  ask  the  question. 

Mr.  Williams. — State  what  Judge  Hardy's  language  was  on  that  occa- 
sion. 

Mr.  CampbeU. — ^Let  us  have  the  conversation  just  as  it  was,  and  then 
we  will  draw  our  own  inferences  from  it. 

Mr.  Williams. — I  am  asking  as  to  the  language  of  Judge  Hardy. 

Witness. — I  do  not  think  I  could  state  the  precise  reply.  I  could  state 
the  substance  of  it. 

Mr.  Williams. — State  the  substance,  then. 

A. — He  acquiesced  in  what  I  said. 

Mr.  Williams. — Well,  "  acquiesce  "  don't  tell  anything  very  distinctly. 
Give  us  what  Judge  Hardy  said,  if  you  can. 

Witiiess. — I  do  not  recollect  the  language  he  used.  The  impression  that 
was  left  upon  my  mind  was  this— 

Mr.  WiUiams. — [Interrupting.]  The  other  side  won't  let  you  state  im- 
pressions, I  suppose. 

Mr.  CampbeU. — Let  the  witness  state  the  substance  of  the  conversation. 

Mr.  Williams. — Well,  state  the  substance  of  the  whole  conversation  on 
both  sides. 

Witness. — I  cannot  state  the  particular  reply  that  Judge  Hardy  made 
to  me.  The  reason  I  refer  so  particularly  to  this  conversation,  is  this : 
That  I  had  expressed  myself  similarly  on  this  point  to  several  gentle- 
men in  Sacramento ;  and  I  recollect  the  same  impression  was  left  on  my 
mind  by  each  of  those  gentlemen  that  I  now  have,  in  regard  to  this  con- 
versation with  Judge  Hardy. 

Q._What  was  that  ? 

A. — Speaking  of  this  matter,  I  said  I  believed  the  firing  on  Fort  Sum- 
ter was  premature. 

Q._Why  ? 

A. — Because  I  thought  that  the  Southern  States  had  no  cause  for  such 
an  attack. 

Q. — Did  you  assign  that  reason  to  Judge  Hardy,  for  your  opinion  ? 

A. — I  do  not  recollect  specially  that  I  did.  It  is  more  than  likely,  as 
I  thought  so  then,  and  have  ever  since. 

Q. — ^Judge  Hardy  acquiesced  with  you  ? 

A. — ^Judge  Hardy  left  me  with  that  impression.  Other  gentlemen  did 
the  same,  and  others  did  not. 

Q. — You  cannot  distinguish  between  your  conversation  with  Judge 
Hardy  and  your  conversation  with  other  gentlemen  ? 

A. — My  recollection  is,  that  I  had  this  conversation  with  Judge  Hardy 
and  some  other  gentlemen,  who  coincided  with  me ;  and  that  some  oth- 
ers dissented  from  my  opinion. 

Q. — ^Let  us  see  how  clear  your  recollection  is.  You  assign  much  the 
same  reason  to  Judge  Hardy  as  to  the  others,  for  your  opinion. 

A. — I  cannot  say  positively,  but  I  presume  I  did;  those  being  my  sen- 
timents. 

Q. — Did  you,  or  do  you  now  say  that  you  assigned  that  reason  to  oth- 
ers to  whom  you  expressed  vour  opinion  ?  ' 

A. — 1  think  I  did,  undoubtedly  to  othersj  and  I  think  very  likely  1 
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did  to  Judge  Hardy ;  but  as  regards  Judge  Hardy  specially,  I  do  not 
recollect.  That  is  my  impression.  I  would  like  to  qualify  this — that  I 
think  BO  from  this  very  fact,  that  those  were  my  sentiments  so  often  and 
BO  constantly  expressed,  that  in  speaking  of  the  matter  I  do  not  think  I 
spoke  otherwise  to  Judge  Hardy  than  I  did  to  these  other  gentlemen. 

Q. — You  say  those  were  "  your  sentiments  so  often  expressed."  I  ask 
yo«  to  repeat  what  those  sentiments  were,  that  we  may  have  no  mis- 
take hereafter. 

A. — As  regarded  the  firing  on  Fort  Sumter,  I  thought  it  was  prema- 
ture, and  I  did  not  believe  the  Southern  States  had  just  cause  for  that 
attack.  • 

Q. — Now,  at  the  risk  of  being  charged  with  repetition,  I  ask  you  if 
you  know  you  did  assign  those  reasons  to  other  persons  ? 

A. — I  know  positively  that  I  did  to  many  others ;  to  Senatof  Eagar, 
for  one. 

Q. — And  you  believe  you  did  to  Judge  Hardy  ? 

A. — I  think  so,  from  this  fact :  I  do  not  recollect  specially  that  I  did 
to  Judge  Hardy,  but  those  being  my  sentiments,  I  believe  that  1  did ; 
for  I  think  I  so  expressed  myself  to  every  person  to  whom  I  spoke  on 
the  subject  at  that  time. 

Q. — With   those   sentiments,  you  said,   I  believe.  Judge  Hardy  co- 
incided ? 
A. — He  acquiesced  in  them. 

Q. — Do  you  recollect  Judge  Hardy's  assigning  an  opposite  reason  to 
the  one  you  did  ? 
A. — I  do  not. 

Q. — You  do  not  remember? 
A. — No,  Sir ;  I  do  not  recollect. 

Q. — Do  you  remember  his  alluding  to  the  consequences  of  that  act  to 
the  Disunionists  ? 

A. — I  cannot  say  that  I  do. 
,   Q. — Have  you  heard  Judge  Hardy  speak  on  the  same  subject  at  other 
times  than  that  one  occasion  ? 

A. — I  do  not  recollect,  in  regard  to  the  subject  of  the  war,  as  I  have 
seen  Judge  Hardy  but  very  little,  and  do  not  charge  my  memory  with 
every  conversation  I  have.     The  only  time  1  recollect  when  any  other 
conversation  has  taken  place  between  Judge  Hardy  and  myself,  was  at 
Mokelumne  Hill,  either  a  few  days  after  the  last  election,  or  some  two 
or  three  weeks  before  the  election — I  do  not  recollect  which.     I  was  at 
Mokelumne  Hill  on  both  occasions,  and  on  one  of  the  occasions  I  met 
with  Judge  Hardy.     The  only  thing  I  recollect  in  regard  to  that  conver- 
sation— 
Mr,  Williams, — [Interrupting.]     State  the  whole  of  that  conversation. 
Witness, — I  cannot  do  it.     It  is  impossible  for  me  to  do  it.     I  recollect 
the  substance  only. 
Mr,  Williams, — Well,  state  the  substance. 

Witness. — Judge  Hardy  expressed  his  general  regret  at  the  civil  war 
that  was  then  (and  now  is)  raging. 

Q. — ^That  was  either  about  two  weeks  before  the  election,  or  two  or 
three  days  afler  the  election  ? 

A. — I  think  so.  1  was  at  Mokelumne  Hill  only  once  or  twice  during 
the  summer ;  once,  two  or  three  times,  before  the  election.  The  last  time 
I  was  there,  I  was  there  the  day  after  the  election,  and  remained  two  or 
three  days.  Those  were  the  only  times  I  was  in  Mokelumne  Hill  during 
the  summer. 
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Q. — Who  else  was  present  at  the  time  of  that  conversation  ? 

A.-^I  do  not  recollect.  I  do  not  think  any  person  was  present  I 
think  Jndge  Hardy  and  myself  were  separate  and  apart  firom  anybody 
else.    We  met  in  the  street. 

Q. — ^What  opened  that  conversation  ? 

A. — ^Having  met,  we  shook  hands  and  passed  the  nsnal  compliments, 
inquired  the  news,  and  fell  into  general  conversation.  I  do  not  recolleet 
any  particular  remark,  from  either  Judge  Hardy  or  myself,  that  brouglit 
up  the  conversation. 

Q. — How  long  did  you  converse  with  Judge  Hardy  on  that  subjec);,  on 
that  occasion  ? 

A. — Not  a  great  while. 

CEOSS  EXAMINATION. 

Mr,  CampbeU. — Which  political  party  are  you  connected  with,  Mr. 
Bradley? 

A. — W'ell,  Sir,  I  voted  the  McConnell  ticket. 

Q. — Were  you  a  member  of  the  Convention  that  assembled  in  Sacra- 
mento, in  June  and  July,  eighteen  hundred  and  sixty-one,  that  nomi- 
nated McConnell  ? 

A. — ^No,  Sir.  I  was  not  in  any  political  Convention  whatever,  last 
year. 

The  Court  then  adjourned  to  eleven  o'clock  on  Tuesday  morning,  May 
sixth. 


TESTIMONY 


IN  THE 


TRIAL  OF  JUDGE  J.  H.  HARDY. 


EIGHTH    DAY— MAY   6,  1863. 


TESTIMONY     FOR     THE     DEFENCE. 


TESTIMONY  OF  DR.  JAMES  HEPBUBN. 

Mr.  Hepburn,  being  called  and  sworn,  testified  aa  follows : 

Mr,  Wttttams. — ^Where  is  yonr  residence  ? 

A. — At  Mokelumne  HilL 

Q. — ^What  is  your  profession  and  business  ? 

A. — ^Physician. 

Q. — How  long  bave  you  lived  in  Calaveras  County,  Doctor  ? 

A. — Seven  or  eight  years. 
•Q. — ^How  long  have  vou  known  Jud^e  Hardy  ? 

A. — ^I  have  known  hinx  ever  since  I  came  to  the  Hill ;  four  or  five 
yean — four  years,  certain. 

Q. — ^Do  you  remember,  Sir,  the  occasion  when  there  was  a  case  tried 
at  Mokelumne  Hill,  between  McDermott,  plaintiff,  and  Higby,  defendant, 
which  ended  late  on  Saturday  night  ? 

A. — ^Yes,  Sir. 

Q. — Was  you  in  the  Court  room  during  that  trial  ? 

A. — Yes,  Sir ;  I  was  in  the  Court  room. 

Q.— On  the  first  of  March  last  ? 

A. — ^Yos,  Sir,  I  believe  that  was  the  time. 

Q. — Yes,  Sir,  we  have  that  time  fixed.  Do  you  remember,  Sir,  at  what 
time  the  Court  convened  in  the  evening  ? 
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A. — ^I  had  heard  that  there  was  some  excitement  there,  and  I  went  up 
to  the  Court  room,  when  I  think  it  was  between  five  and  six  o'clock.  U 
may  have  been  near  six  o'clock. 

Q. — Was  there  any  adjournment  after  that,  or  was  there  any  recess 
taken? 

A. — Yes,  Sir;  I  went  there  and  found  that  they  were  about  taking  a 
recess.  I  came  down  out  of  the  Court  room  on  to  the  pavement  in  front 
of  the  Court  House.  Judge  Hardy  also  came  down.  I  had  sonie  con- 
versation with  him  there. 

Q. — You  say  you  had  some  conversation  with  Judge  Hardy  when  the 
Court  took  this  recess  ? 

A. — Yes,  Sir.  I  said  to  him  that  I  understood  there  had  been  some 
muss  there.  I  spoke  in  regard  to  a  certain  affidavit  that  had  been  filed 
there  that  mornmg. 

Mr,  CampbeU. — You  need  not  relate  the  conversation  you  had  with 
Judge  Hardy. 

Mr.  WUliams. — I  only  called  that  out  for  the  purpose  of  identifying  the 
occasion.  I  ask  you,  Dr.  Hepburn,  whether  the  subject  that  started  your 
conversation  then  was  not  an  affidavit  which  had  been  filed  by  Mr.  Higby, 
that  evening ;  in  which  Mr.  Higby  stated  that  he  could  not  have  a  fair 
trial  before  Judge  Hardy  ? 

A. — That  is  what  I  was  going  to  say.  I  so  understood.  I  did  not 
hear  the  affidavit. 

Q. — Now,  go  on,  if  you  please. 

Witness. — You  wish  me  to  relate  something  more  about  the  conversa- 
tion I  had  with  Judge  Hardy? 

Mr.  WiUiams. — No;  I  don't  care  about  what  particular  conversation 
you  had  with  Judge  Hardy  then.  But  you  did  have  some  conversation 
with  him  on  that  occasion  ? 

A. — Yes,  Sir ;  I  walked  with  him  some  little  distance,  and  we  conversed 
as  we  walked. 

Q. — What  was  the  condition  of  Judge  Hardy  then,  with  reference  to 
his  being  sober  ? 

A. — I  noticed  nothing  unusual. 

Q. — You  went  home,  then,  did  you  ? 

A. — I  went  home  for  tea. 

Q._Well,  Sir  ? 

A. — When  I  had  got  my  tea,  I  came  back  to  the  Court  House  to  hear 
the  speeches  of  Counsel,  that  were  to  be  delivered. 

Q. — At  what  time  did  you  come  back,  or  at  what  time  did  the  Court 
convene  ? 

A. — I  think  it  was  about  an  hour  from  the  time  of  taking  the  recess. 
Perhaps  it  was  seven  o'clock  when  I  came  back.  • 

Q. — Was  the  Court  in  session  when  you  came  back  ? 

A. — Yes,  Sir;  the  Court  was  in  session,  and  Mr.  Higby  was  speaking. 

Q. — ^Did  you  remain  there  until  the  jury  were  charged,  and  went  out? 

A. — I  remained  there,  and  heard  two  speeches,  i  heard  Mr.  Higby 
through,  and  then  I  heard  Judge  Terry. 

Q. — Did  Judge  Hardy  leave  the  bench  from  the  time  that  the  Court 
convened,  or  from  the  time  you  got  into  Court,  at  seven  o'clock,  until 
the  case  was  given  to  the  jury  ? 

A. — No,  Sir;  he  did  not.  \ 

Q. — He  stayed  there  all  the  time,  did  he  ? 

A. — ^Yes,  Sir. 

Q.^-You  feel  positive  of  that  ? 
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A. — ^Yes,  Sir ;  I  am  satisfied  that  he  did  not  leave  the  bench  at  that 
time.     In  fact,  I  know  that  he  did  not. 

Q. — You  were  attending  to  the  proceedings  particularly,  were  you  ? 

A. — ^Yes,  Sir. 

Q. — Judge  Terry  had  the  closing  argument,  did  he? 

A. — Yes,  Sir ;  I  think  that  was  so. 

Q. — ^Do  vou  remember  what  time  Judge  Terry  got  through  with  his 
argument  f 

A. — I  do  not  know  exactly  what  ,time  it  was.  I  did  not  take  any  par- 
ticular notice  of  the  time.  1  think  Judge  Terry  was  probably  speaking 
— well,  I  don't  know  how  long  he  was  speaking. 

Mr,  Williams. — ^Well,  if  you  don't  know  by  the  watch,  I  won't  ask  you 
any  further  about  that.  !Now,  when  Judge  Terry  got  through  with  his 
argument,  what  took  place?  Did  Judge  Hardy  immediately  charge  the 
jurv,  or  did  he  wait  and  write  out  the  charge  ? 

A. — The  Judge  was  engaged  with  the  papers  on  his  desk  at  the  time 
Judge  Terry  was  making  his  argument.  I  do  not  know  what  he  was 
about. 

Q. — Did  you  notice  whether  he  was  writing  after  Judge  Terry  got 
through,  or  not? 

A. — He  was  writing  during  the  latter  part  of  Judge  Terry's  argument. 
I  don't  know  what  he  was  writing.  I  supposed  that  it  was  his  charge. 
I  did  not  know  that  it  was  his  charge,  but  I  supposed  that  it  was. 

Q  — ^How  long  a  time  was  it  from  the  closing  of  Judge  Terry's  argu- 
ment until  the  time  when  the  Judge  commenced  charging  the  jury  ? 

A. — I  do  not  think  that  the  time  was  long ;  but  there  was  a  little  ces- 
sation of  business  between  the  closing  of  Judge  Terry's  argument  and 
the  time  of  Judge  Hardy's  commencing  his  charge.  1  cannot  say  how 
long  a  time  it  was ;  it  was  not  very  long. 

Q. — Did  you  hear  the  charge  read  ? 

A. — ^Yes,  Sir. 

Q. — ^Did  you  hear  the  instructions  read  which  Counsel  asked  for? 

A. — Yes,  Sir;  I  heard  the  charge  entire;  special  issues,  and  all. 

Q. — Delivered  by  Judge  Hardy  ? 

A. — ^Yes,  Sir. 

Q. — Was  there  anything  in  the  manner  of  his  reading  these  papers  to 
the  jury,  anything  in  the  way  in  which  he  charged  that  jury,  that  indi- 
cated intoxication  on  his  part,  to  any  extent,  or  in  any  degree  ? 

A. — There  was  nothing  in  his  manner  or  voice  that  excited  the  least 
suspicion  that  he  was  intoxicated.  I  heard  the  charge,  distinct  and 
clear. 

Q. — For  the  purpose  of  testing  your  ability  to  judge  of  this  matter 
from  your  knowledge  of  Judge  Blardy,  state  to  what  extent  you  are  ac- 
quainted with  him,  individually.  Have  you  been  his  family  physician  ? 
Were  you  then  his  family  physician  ? 

A. — ^Yes,  Sir.  I  have  seen  him  a  good  deal.  I  have  often  been  at  his 
house,  during  sickness  in  his  family.    And  have  seen  him  at  other  times. 

Q. — ^Well,  m  general  terms,  can  you  say  that  you  know  him  well  ? 

A. — I  think  I  do. 

CROSS   EXAMINATION. 

Mr.  CampheU. — ^Have  you  been  in  the  habit  of  associating  much  with 
Judge  Hardy,  except  in  your  capacity  as  his  physician  ? 

88 


A. — Not  a  great  deal.    Only  occasionally  I  would  see  him,  of  couree, 
through  the  town. 

Q. — Wene  you  in  the  hahit  of  visiting  saloons  with  him? 

A. — I  have,  some — occasionally.     That  is,  I  have  seen  him  in  saloons. 

Q. — Have  you  noticed  him  closely  enough  to  observe  his  peculiar  be- 
havior, when  under  the  influence  of  liquor T 

A. — Yes,  Sir ;  I  have  seen  him  when  under  the  influence  of  liquor  fire- 
quently,  or  occasionally,  rather — when  excited  a  little  by  liquor. 

Q. — During  the  terms  of  Court  ? 

A. — I  cannot  say  that  I  have,  during  the  daytime,  when  the  Court 
was  in  session.     I  may  have  seen  him  sometimes  at  night. 

Q. — How  long  did  you  remain  in  the  Court  House  after  the  charge  to 
the  jury  was  delivered  ? 

A. — No  time  at  all.  I  went  immediately  home  as  soon  as  the  jury 
went  out.     I  left  him  then. 

Mr,  Williams. — Mr.  Campbell  has  asked  you  whether  you  have  ever  seen 
Judge  Hardy  under  the  influence  of  liquor.  You  stated  that  you  had. 
Now,  then,  from  what  you  know  of  Judge  Hardy's  manner  when  he  was 
under  the  influence  of  liquor,  must  you  not  have  noticed  whether  or  no 
he  was  intoxicated  at  the  time  to  which  reference  has  been  made  ? 

A. — I  think  I  should,  Sir. 

Q. — ^As  you  have  been  inquired  about  as  to  his  appearance  when  under 
the  influence  of  liquor,  I  will  ask  you,  when  he  is  so  affected,  how  does 
he  manifest  it?    Is  he  rough  and  abusive,  or  is  he  funny  and  pleasant? 

A. — He  is  jocose,  and  disposed  to  talk  a  good  deal.  He  speaks  with- 
out any  apparent  reserve,  or  much  consideration,  I  should  think.  He  is 
outspoken. 

Q. — He  speaks  without  reserve  or  consideration  ? 

A. — I  think  so. 

Mr,  Campbell. — Are  you  sure  about  the  time  when  you  returned  to  the 
Court  room  and  found  Mr.  Higby  speaking  ?  Are  you  sure  that  it  was 
not  eight  o'clock,  or  near  eight  o'clock,  when  you  returned  ? 

A. — I  think  it  was  not  so  late. 

Q. — Can  you  be  positive  about  it  ? 

A. — I  had  no  precise  time  fixed  about  it.  It  was  only  the  circumstan- 
ces that  fixed  the  time,  or  the  probable  time,  in  my  mind.  I  remember 
that  I  went  home  and  got  my  supper,  which  I  usually  do  about  six 
o'clock,  and  then  I  returned  from  my  home  to  the  Court  House. 

Q. — Was  there  a  clock  in  the  Court  House  ? 

A. — Yes,  Sir. 

Q. — Did  you  notice  what  .time  it  was  by  that  ? 

A. — No,  1  did  not  notice  the  time  by  that. 

Q. — ^Do  you  know  what  part  of  the  Court  House  you  occupied  at  that 
time  ?  You  can  illustrate  it  by  supposing  the  Judge  to  sit  where  Mr. 
Shafter  now  sits. 

A. — I  will  answer :  This  being  the  seat  of  Judge  Hardy  [pointing  to 
the  presiding  officer,]  and  the  jury  sitting  here  pointing  to  his  left,  as 
he  faced  the  door  of  the  Senate  Chamber,]  I  sat  back  of  the  railing  be- 
hind the  jury. 

Q. — ^About  how  far  from  Judge  Hardy  were  you  ? 

Mr.  Williams. — State  the  feet  or  yards,  if  you  can. 

A. — Well,  there  was  a  passage  way  up  to .  the  Clerk's  place.  Then 
there  was  a  box  for  the  jury.  The  jury  sat  six  abreast.  Then  there 
was  a  railing  back  of  them ;  and  I  sat  back  of  that  railing.  What  dis- 
tance from  tne  Judge  it  was  I  do  not  know — twenty  feet,  probably. 
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Mr,  Williams, — You  wero  where  you  could  hear  and  see  distinctly  all 
that  Judge  Hardy  did  and  said  ? 
A. — Yes,  sir ;  1  think  I  heard  every  word  he  uttered. 
Mr.  mUiams. — That  is  all. 


J.   F.   TREAT,  GALLED. 

J.  F.  Treat  was  called  by  the  Defence,  and  sworn. 

Mr.  Campbell  stated  that  the  Counsel  for  the  Prosecution  did  not  think 
that  the  evidence  on  the  part  of  the  Prosecution  had  been  suflScient  to 
sustain  the  Eighth  Article.  Therefore  it  was  unnecessary  to  call  wit- 
nesses to  reply  to  our  testimony  on  that  point. 

ifr.  Highy. — The  Eighth  Charge  is  withdrawn. 

Mr.  Campbell.—  We  shall  not  call  for  a  conviction  on  that  charge. 

The  Presiding  Officer  announced  to  the  Senate  that  the  Counsel  for 
the  Prosecution  nad  abandoned  the  Eighth  Article  of  Impeachment. 

Mr.  WiUiam^. — A  part  of  the  evidence  which  we  propose  to  introduce, 
relative  to  this  charge,  is  not  solely  to  disprove  it ;  we  hardly  deem  that 
necessary.  But,  among  other  things,  we  propose  to  so  contradict,  by  our 
evidence,  Mr.  Brockway's  statements  in  regard  to  this  subject,  as  to  show 
the  Court  just  how  much  weight  ought  to  be  given  to  his  testimony  on 
other  charges.  We  propose  to  contradict  Mr.  Srockway  squarely  in  his 
version  of  this  affaif .  And  I  will  state  to  the  Court  what  our  evidence 
will  be ;  and  if  it  is  admitted  by  our  Counsel  on  the  other  side,  I  shall 
iflerwards  i  acquiesce  in  their  withdrawal  of  this  charge.  It  is,  that 
when  Jir.  Brockway  first  heard  of  Judge  Hardy's  aversion  to  hearing 
this  motion  to  amend  the  plaintiff's  replieation,  he  heard  it  from  Judge 
Beatty ;  that  Judge  Hardy  told  Judge  Beatty  the  reason,  and  the  only 
reason,  he  had,  why  he  did  not  wish  to  hear  that  motion — ^a  reason  that 
we  say  will  be  apparent  to  all,  as  a  sufficient  reason  for  his  not  hearing 
that  motion — that  Judge  Beatty  communicated  that  information  and  that 
reason  to  Mr.  Brockway ;  that  that  communication  constituted  the  first 
information  that  Mr.  Brockway  had  in  regard  to  the  matter,  and  that 
Mr.  Brockway  said  that  he  was  glad  of  it. 

Mr.  Highy. — The  objection  to  the  introduction  of  any  such  testimony 
is  very  apparent.  All  we  have  to  say  in  answer  to  this  we  say  now. 
We  understand  that  Mr.  Treat  is  called  for  the  purpose  of  rebutting  the 
evidence  of  Mr.  Brockway,  upon  a  particular  point.  It  has  just  oeen 
announced  by  the  Counsel  for  the  Prosecution  that  the  Eighth  Article  of 
Impeachment  will  not  be  presented  to  this  Court ;  that  this  Court  will 
not  be  asked  to  give  a  decision  upon  it.  The  Counsel  for  the  Prosecution 
thiuk  there  is  not  evidence  enough  to  sustain  the  charge,  and  therefore 
they  have  withdrawn  it.  Now,  if  that  be  the  case,  all  evidence  in  rela- 
tion to  that  charge  is  withdrawn,  and  has  no  bearing  here  upon  this  case. 
And  if  the  ev^idence  of  Mr.  Brockway,  given  under  this  Article,  becomes 
immaterial,  by  reason  of  the  fact  that  the  Article  itself  is  withdrawn, 
certainly  it  is  not  evidence  such  as  they  can  rebut  here,  in  the  conduct  of 
the  trial,  on  the  part  of  the  Defence.  That  is  our  position.  It  is  evident 
that  in  order  to  impeach  testimony,  such  testimony  must  be  called  in 
Question  as  is  material  to  the  issue ;  and  if  a  particular  Article  is  with- 
orawn,  of  course  the  evidence  which  has  before  been  introduced,  with  a 
view  to  sustain  it,  is  also  withdrawn,  and  is  no  longer  material. 

SioiaUiT  FarJU. — ^I  would  inquire  whether  the  Counsel  for  the  Prosecu- 
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tion  have  the  power  to  withdraw  an  Article  of  Impeachment  without  the 
direction  and  consent  of  the  Senate  ? 

Mr,  CampbeU. — We  do  not  wish  to  be  understood  as  assuming  any  snch 
responsibility  in  the  premises.  We  do  not  think  the  evidence  is  sufficient 
to  warrant  us  in  askmg  a  conviction  upon  that  Article  \  and,  therefore, 
we  state  at  this  time  that  we  shall  not  press  it  upon  the  consideration  of 
the  Court. 

Mr,  Williams. — Judge  Campbeirs  statement  is  perfectly  right  and  per- 
fectly lawyer-like ;  but  I  wish  to  say  one  word  upon  the  position  taken 
here.  The  Prosecution  have  introduced  a  witness  here  who  testifies  upon 
several  charges.  He  testifies  to  private  conversations  with  the  Eespon- 
dent,  when  nobody  else  was  present.  Therefore  he  cannot  be  contra- 
dicted in  regard  to  these  private  conversations.  Let  me  illustrate  the 
condition  of  things  now :  Out  of  six  charges  a  witness  may  testify  in  re- 
gard to  one  solitary  matter,  under  such  circumstances  that  there  will  be 
no  one  to  call  iKs  statements  in  question.  He  may  testify  in  regard  to 
the  other  five  charges  under  such  circumstances  as  will  permit  the  oppo- 
sing party  to  contradict  him.  But  after  the  Prosecution  have  ^ot  in  all 
his  evidence  on  all  the  charges — ^got  the  moral  force  of  his  testimony  as 
a  whole — they  then  turn  round  and  say,  *'  We  abandon  the  five  charges 
where  our  witness  can  be  contradicted,  and  stick  to  the  only  one  where 
he  cannot  be  contradicted. 

Mr,  Edgerton, — [Interrupting.]  The  only  question  here  is,  whether 
there  has  been  any  foundation  laid  for  this  testimony. 

Mr.  Williams, — We  propose  to  prove  that  the  refusal  of  Judge  Hardy  to 
hear  a  certain  motion,  which  refusal  was  sworn  to  by  Mr.  Brockway,  was 
first  communicated  to  Mr.  Brockway  by  Judge  Beatty— (I  will  offer 
now  the  testimony  of  two  witnesses  together,  because  that  will   save 
time) — was  first    communicated  by  Judge  Beattv  to  Mr.  Brockway,  and 
Mr.  Brockwav  thep  expressed  his  full  assent  thereto,  and  satisfaction 
therewith.    The  Court  will  remember,  Senators  will  remember,  that  Mr. 
Brockway  testified  that  the  reason  Jud^e  Hardy  had  assi^ed  why  he 
did  not  wish  to  hear  that  motion,  was,  because  he  had  such  an  enmity 
against  Mr.  Treat  that  he  did  not  think  it  was  proper  for  him  to  sit,  and 
hear,  and  decide,  upon  any  motion  in  that  case,    tjpon  the  cross  exami- 
nation it  came  out  that  Judge  Hardy  had  informed  some  parties  that  he 
was  going  to  have  another  Judge  come  there  in  a  very  short  time,  and 
that  that  other  Judge  would  hear  that  motion.    Now,  in  oi^er  to  con- 
tradict Mr.  Brockway*s  testimony,  or  to  remove  the  impression  which 
Mr.  Brockway's  testimony  is  likely  to  produce  here,  in  regard  to  Judge 
Hardy's  refusal  to  hear  that  motion,  we  propose  to  show  that  no  such 
fact  existed,  as  Mr.  Brockway  testified  to.    We  propose  to  prove  such  a 
state  of  facts  as  will  satisfy  this  Court  that  Mr.  Brockway  testified  under 
a  misapprehension*    ^'  Misapprehension''  is  the  word  whioh  I  will  use. 
And  then  we  propose  to  ui^e  that  although  this  Eighth  Charge  is  aban* 
doned,  if  Mr.  Brockway  is  under  a  misapprehension  as  to  so  material  a 
part  of  the  testimony  as  this  was,  his  testimony  is  not  very  reliable,  and 
ought  to  be  considered  as  hardly  sufficient  to  convict  a  man  of  hi^h  mis* 
demeanors  in  office,  when  his  testimony  has  reference  to  other  charges, 
which  Mr.  Brockway  attempts  to  sustain  by  relating  conversations  which 
he  avers  took  place  at  a  time  when  nobody  was  present  but  himself  and 
Judge  Hardy.    I  propose  this  as  a  measure  of  the  value  and  credibility 
of  Mr.  Brockway's  testimony. 

The  Fretiding  OJUcer, — TSo  doubt  the  Counsel  for  the  Prosecution  have 
the  right  to  withdraw  any  one,  or  the  entire  list^  of  the  Articles  of  Im« 
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peachment  that  they  choose.  But  they  have  done  neither  of  these 
things.  They  merely  say  that  they  do  not  propose  to  urge  the  convic- 
tion of  the  Eespondent  upon  the  Eighth  Article,  or  the  testimony  intro- 
daced  under  it.  I  cannot  see  how  any  testimony  is  admissible  which 
would  merely  go  to  impair  the  force  of  Mr.  Brockway's  testimony  under 
the  Article  which  has  been  abandoned.  If  that  testimony  is  not  now 
material,  it  certainly  must  be  immaterial  to  introduce  testimony  to  im- 
peach that  which  is  not  material.  Therefore  I  do  not  think  that  the 
testimony  is  admissible. 

Mr.  Campbell. — And  more  than  that :  the  proposition  here  is,  to  prove 
a  certain  conversation  Judge  Beatty  had  with  Mr.  Brockway,  in  refer- 
ence to  which  Mr.  Brockway  has  not  been  asked  a  single  question.  Then 
we  say,  that  upon  this  ground,  and  in  the  first  place,  there  has  been  no 
foundation  whatever  laid  for  this  evidence. 

The  Presiding  Ojficer. — I  do  not  think  the  testimony  is  admissible,  un- 
less you  can  go  back  and  show  some  particular  point  in  Mr.  Brockway^s 
testimony  upon  which  it  would  have  a  bearing.  I  do  not  recollect  that 
Mr.  Brockway  testified  that  he  did  not  have  the  conversation  with  Judge 
Beatty.  I  think  that  I  took  particular  notice  of  the  cross  examination 
of  that  witness  as  it  proceeded,  for  the  express  purpose  of  discerning  any 
indication  of  a  purpose  of  Impeachment.  I  dia  not  notice  any  such 
thing. 

Mr.  WHUanu. — Well,  unless  the  President  can  recollect  the  testimonjr 
of  Mr.  Brockway,  we  will  not  consume  time  in  going  back  into  an  inqui- 
17  as  to  what  it  was.  We  will  not  press  the  matter.  Mr.  Treat,  you  can 
retire. 


TESTIMONY  OF  WILLIAM  IBVINO. 

William  Irving,  being  called  and  sworn,  testified  as  follows : 

■ 

j        Mr.  Williams. — ^Where  do  you  live  ? 

A. — I  live  in  San  Andres,  Calaveras  County. 

Q. — Was  you  at  the  last  term  of  the  Calaveras  Court  t 

A. — Yes,  Sir. 

Q. — Was  you  present  at  the  trial  of  the  case  of  McDermott  vs.  Higby  ? 

A. — I  was. 

Q. — ^During  how  much  of  the  trial  of  that  cause  was  you  present  f 

A. — I  was  there  from  the  time  it  commenced  until  it  closed. 

Q.— -Were  you  there  when  Mr.  Hiffby  read  his  affidavit  before  the  jury, 
in  which  he  stated  that  he  could  not  nave  a  fair  trial  before  Judge  Hardy  ? 

A. — yes.  Sir,  I  was. 

Q. — ^What  time  in  the  day  was  it  that  Mr.  Higby  read  that  paper  ? 

A. — It  was  a  short  time  after  the  opening  of  the  Court  in  the  morning. 

Q. — Saturday  morning.  Sir  ? 

A. — ^Yes,  Sir ;  Saturday  morning. 

Q. — What  is  your  recollection  as  to  the  time  the  Court  came  in  after 
the  evening  recess — after  supper — after  tea  ? 

A. — I  think  it  came  in  alJout  eight  o'clock  in  the  evening — ^I  would  not 
be  sore  as  to  the  hour. 

Q. — ^Are  you  sure  about  that  ? 

A. — I  am  pretty  certain  about  that,  but  I  am  not  positive.  I  think, 
however,  that  that  was  about  the  hour. 
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Q. — Was  yovL  in  the  Court  room  from  the  time  when  the  Court  con- 
vened until  the  time  when  the  Judge  gave  the  case  to  the  jury  ? 

A. — Yes,  Sir ;  I  was  there  all  the  time  during  the  trial. 

Q. — Did  you  hear  the  Judge  read  the  instructions,  the  charge,  and  the 
special  issues,  to  the  jury  ? 

A. — Yes,  Sir  3  I  did.  \ 

Q. — When  that  was  done,  where  were  you  in  reference  to  the  bench? 
How  far  off? 

A. — For  instance,  if  Judge  Hardy  was  sitting  as  the  President  is  here, 
I  was  leaning  upon  the  end  of  the  bench,  behind  which  the  Judge  sat. 
I  was  leaning,  for  instance,  upon  the  other  end  of  the  bench,  [pointing.] 

Q. — State  whether  you  saw  anything  on  that  evening  which  indicated 
that  Judge  Hardy  was  intoxicated,  or  under  the  influence  of  liquor, 
while  reading  his  charge  and  instructions  to  the  jury. 

A. — No,  Sir.  I  could  not  perceive  any  appearance  of  his  being  affect- 
ed by  liquor. 

Q. — Well,  Sir ;  what  did  you  perceive  ? 

A. — Well,  I  think,  from  what  I  saw,  during  the  day,  Judge  Hardy 
was  somewhat  uneasy — somewhat  excited  on  account  of  the  affidavit 
which  Mr.  Higby  had  read.     At  least  he  told  me  so. 

Q. — Was  there  anything  so  unusual  in  the  proceedings  at  that  time  as 
to  attract  your  particular  attention  to  that  ease  ? 

A. — No,  Sir. 

Q. — Not  in  relation  to  the  Judge's  condition  ?  Or,  I  will  ask  you, 
whether  or  not,  during  the  day,  the  proceedings  in  that  trial  exhibited 
anything  calculated  to  attract  particular  attention  ? 

A. — There  seemed  to  bo  consid^^We  feeling  upon  the  part  of  Mr. 
Higby  and  Mr.  Dudley.  I  remember  that  I  myself  nad  some  conversa- 
tion with  Mr.  Dudley  in  particular,  in  regard  to  the  case. 

Q. — Now,  before  Mr.  Higby  filed  that  affidavit  of  which  you  have  spo- 
ken, do  you  remember  the  occasion  of  a  witness,  by  the  name  of  Wallace, 
being  called  to  the  stand  ? 

A. — ^Yes,  Sir. 

Q. — When  Mr.  Wallace  was  on  the  stand,  what  was  Mr.  Higby's  de- 
meanor towards  the  Court  ? 

Mr.  Campbell — ^Well,  I  don't  see  what  that  has  to  do  with  this  case  ? 

Mr.  mUiams. — I  will  ask  a  question  preliminary  to  that.  I  will  ask 
you  a  leading  question — if  Counsel  have  no  objection,  and  I  think  they 
will  not  object  when  I  state  the  question.  As  a  matter  of  course  they 
will  understand  the  object  of  it.  I  want  to  see  if  you  understand  thifl 
matter.  This  was  a  suit  brought  against  Mr.  Higby  for  trespass,  or 
something  in  the  nature  of  a  trespass — something  concerning  a  trespass ; 
something  concerning  a  ditch  and  water  property  ? 

A.— Yes,  Sir. 

Q. — Mr.  Higby  put  Mr.  Wallace  on  the  stand,  didn't  he  ? 

A. — Yes,  Sir. 

Q. — Now,  did  Mr.  Higby  attempt  to  prove  by  Mr.  Wallace  what  he, 
Higby,  told  Wallace,  while  the  trespass  was  being  committed  ? 

A. — Yes,  Sir. 

Mr.  Campbell, — Stop  a  moment.  We  object*to  that  testimony  as  irrele- 
vant and  immaterial. 

Mr.  Williams. — Whatever  it  was  Mr.  Higby  sought  to  prove  by  Mr- 
Wallace,  did  Judge  Hardy  object  to  the  evidence  ? 

A. — Yes,  Sir. 

Mr.  Campbell. — ^Well,  may  it  please  the  Court,  we  object  to  all  this 


Mr,  WtRiams. — ^We  propose  to  prove  that,  instead  of  Jndgo  Hardy's 
being  drunk  on  that  occasion,  he  was  as  sober  as  he  ever  \h~  We  pro- 
pose to  prove  that  instead  of  Jndge  Hardy's  being  drunk  on  thai  occa- 
sion, he  was  laboring  under  a  considerable  degree  of  excitement,  and  we 
propose  to  prove  the  real  cause  of  that  excitement.  We  propose  to 
lasten  that  cause  upon  this  gentleman  who  is  here  now  prosecuting  this 
Eespondent,  [referring  to  Mr.  Higby,]  who  was  then  a  defendant  in  a 
suit  where  he  was  prosecuted  in  an  action  for  trespass.  We  propose  to 
prove  that  for  everything  that  was  wrong  there  on  that  day,  that  for 
everj'thing  that  there  and  then  occurred,  which  was  not  strictly  compati- 
ble with  the  suitable  dignity  of  a  Judge,  this  man  [Mr.  Higby]  is  alone 
responsible ;  that  it  was  not  intoxication,  but  that  it  was  that  excite- 
ment which  naturally  arose  out  of  Mr.  Higby *s  unprecedented  conduct 
on  that  occasion,  that  caused  this  somewhat  singular  appearance  that 
jurors  and  witnesses  have  here  described,  and  which  they  were  under 
the  impression,  arose  from  Judge  Hardy's  being  under  the  influence  of 
liquor.  I  am  laying  the  foundation  for  that  evidence — laying  the  ground- 
work to  make  the  evidence  on  that  point  perfectly  intelligible  and  con- 
clusive. We  propose  to  prove  by  this  witness  that  Mr.  Higby  insisted 
that  the  Court  should  allow  and  admit  in  evidence  his  private  instruc- 
tions to  his  co-trespasser  J  that  the  Court  should  admit  by  way  of  evi- 
dence, what  he,  Higby,  said  to  the  witness  on  the  stand  at  the  time  of 
the  commission  of  the  trespass.  We  will,  if  permitted,  prove  that  Judge 
Hardy  excluded  that  evidence  ;  and  that,  from  that  moment,  Mr.  Higby 
commenced  an  unprecedented  and  virulent  warfare  on  the  Court ;  that 
his  conduct,  then  and  there,  was  such  as  was  well  and  inevitably  calcula- 
ted to  irritate  and  excite  any  man  who  had  one  single  particle  of  the  old 
Adam  remaining  him ;  that  not  one  man  in  ten  thousand  could,  under 
such  circumstances,  have  proceeded  with  the  business  of  his  Court,  and 
conducted  himself  with  that  degree  of  equilibrium  and  self-possession 
that  a  Judge  is  ordinarily  expected  to  exhibit  while  on  the  bench.  We 
expect  to  prove  that  Mr.  Higby  followed  up  this  line  of  warfare  against 
the  Court,  by  coming  into  Court  with  an  affidavit,  in  which  he  stated 
that  he  did  not  think  he  could  have  a  fair  trial  when  Judge  Hardy  was 
on  the  bench — appealing  to  the  jury  from  the  Judge  on  a  question  of 
law,  by  reading  that  affidavit  in  their  presence.  We  propose  to  read 
that  affidavit,  have  it  placed  in  evidence,  and  use  it  in  our  argument  upon 
this  point.  We  will  snow  the  animus  from  the  paper  itself.  We  pro- 
pose to  prove  a  perfect  accordance  between  that  affidavit,  the  spirit  of 
that  affidavit,  and  the  spirit  manifested  by  Mr.  Higby  in  his  conduct 
throughout  the  trial.  We  propose  thereby  to  prove  to  the  satisfaction  • 
of  every  honest  mind,  the  exact  position  in  which  Judge  Hardy  was  then 
situated ;  that  Judge  Hardy  was  not  intoxicated,  but  that  he  was  irritated 
and  excited  ;  that  he  was  excusably  so ;  that  the  blame  for  his  condition 
then,  if  there  be  any,  is  a  thing  which  rests  upon  the  man  who  put  him 
in  that  unpleasant  position,  whose  duty  it  was  to  have  exercised  a  proper 
courtesy  towards  the  Court  before  whom  he  practises — a  man  who  has 
been  a  principal  mover  and  prosecutor  in  this  Impeachment  case — a  man 
who  was  most  busy  and  active  before  the  Assembly  in  urging  and  insti- 
tuting these  Articles  of  Impeachment — a  man  who  comes  into  this  Court 
as  the  Chief  Engineer  in  managing  and  directing  the  machinery  of  this 
prosecution — a  man  who  is  here  acting  in  the  double  capacity  of  a  person 
prosecuting  a  cause  in  revenge  for  private  grievances,  and,  as  Counsel 
retained  by  the  State,  and  paid  out  of  the  State  Treasury  for  opening 
his  mouth  here,  and  letting  his  malice  run  out. 


'  Mr.  Highy, — ^As  the  gentleman  has  seen  fit  to  make  a  violent  personal 
attack  here,  I  think  that  a  few  words  are  due  from  me. 

The  Presiding  Officer, — These  personal  attacks  are  entirely  uncalled  for, 
and  cannot,  of  course,  be  permitted  in  this  Court.  The  simple  question 
here  is,  whether  Judge  Hardy  was  drunk  or  sober  on  the  night  of  that 
trial. 

Mr.  Highy, — ^Mr.  President,  I  have  no  earthly  objection  to  having  every 
single  circumstance  and  fact  that  is  a  part  of  the  record,  or  that  occurred 
during  the  progress  of  that  trial,  shown  here  fully  in  evidence.  And  I 
wish  to  express  my  particular  willingness  to  have  all  my  conduct  on  that 
occasion  as  thoroughly  exhibited  here,  as  it  is  possible  to  give  it.  But  I 
do  not  wish  the  Counsel  on  the  other  side  by  themselves  to  make  evi- 
dence in  this  case.  The  Counsel  on  the  other  side  cannot  prove  what  he 
now  asserts. 

Mr.  Willianw, — I  understand  that  under  the  ruling  of  the  Chair  we  may 
prove  that  Judge  Hardy's  appearance  on  that  occasion  was  attributable 
to  excitement  or  other  causes  than  that  of  intoxication.  It  is  with  that 
view  that  we  propose  to  show  that  there  was  a  state  of  facts  then  exist- 
ing that  were  very  well  calculated  to  produce  this  excitement. 

The  Presiding  Officer. — It  is  competent  to  show  what  was  the  condition 
of  Judge  Hardy  on  that  occasion.  It  is  competent  to  show  whether  it 
was  drunkenness,  or  whether  it  was  excitement,  or  illness,  or  suffering 
under  domestic  affliction,  or  something  of  that  kind.  The  specific  charge 
is  "  drunkenness."  Now,  it  is  proper  to  show  that  it  was  not  drunken- 
ness, but  excitement. 

Mr.  WiUiftms. — Is  it  not  competent  to  show  that  a  certain  action  had 
been  had  in  his  Court  which  forms  a  proper  cause  for  his  appearance  on 
that  occasion  ?  Suppose  we  point  to  the  language  used  in  this  affidavit 
of  Mr.  Higby's,  and  show  that  it  is  not  true ;  would  not  that  indicate 
and  prove  a  state  of  facts  constituting  an  abundant  cause  for  excitement 
on  the  part  of  Judge  Hardy  on  that  occasion  ? 

The  Presiding  Offi4:er. — You  have  already  shown  that  an  affidavit  was 
filed  in  the  case  by  Mr.  Higby.  Whether  the  language  used  in  that  affi- 
davit was  disrespectful,  or  not,  remains  to  be  shown. 

JSenutor  Be  Lang. — I  would  like  to  ask  how  the  Court  can  be  satisfied 
whether  Judge  Hardy  was  intoxicated  or  excited  on  that  occasion,  un- 
less the  witness  is  allowed  to  explain  the  circumstances  connected  with 
the  trial  which  were  likely  to  cause  excitement. 

The  Presiding  Offi/cer. — The  witness  can  prove  all  the  facts  in  that  case 
which  are  within  his  knowledge.  It  can  be  proved  that  the  affidavit  was 
read  ;  the  affidavit  can  be  read  here  in  evidence  ;  it  can  be  proved  as  to 
whether  or  not  the  Judge  found  fault  with  that  affidavit.  It  seems  to  be 
admitted  that  there  was  a  certain  appearance  of  excitement  on  that  oc- 
casion, or  that  there  was  something  unusual  in  the  appearance  of  Judge 
Hardy  on  that  occasion.  The  question  now  is,  what  caused  that  unusual 
appearance  or  that  phenomenon ;  was  it  intoxication,  or  was  it  undue 
excitement  from  some  other  cause  ? 

Mr.  Williams. — I  am  one  of  the  last  men  in  the  world  to  argue  a  case 
after  it  has  been  decided.  But  I  beg  leave  to  make  a  single  suggestion. 
In  criminal  trials,  occurrences  which  indicate  certain  motives  that  are 
calculated  to  arouse  feelings  of  excitement,  acts  which  have  a  direct 
tendency  to  irritate  or  excite,  are  always  admissible  in  evidence. 

The  Presiding  Officer. — Yes,  Sir ;  to  show  the  ajiimus  of  the  party  re- 
ferred to. 
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SoMior  De  Lang, — ^I  ask  that  the  proposition  of  the  Counsel  for  the  De- 
fence be  put  in  writing. 

Mr.  Williams  here  read  to  the  Court  the  affidavit  whioh  Mr.  Higby 
made  in  the  case  of  McDermott  against  Higby. 

Mr.  WtUiams. — ^That  is  the  affidavit ;  and,  in  connection  with  the  presen- 
tation of  that  affidavit,  I  offer  to  prove  the  general  conduct  and  de- 
meanor of  Mr.  Hi^by  towards  the  Court  during  the  balance  of  that  trial ; 
for  the  purpose  of  showing  that  it  was  well  calculated  to  produce  that 
excitement,  or  to  produce  that  phenomenon — ^as  the  Court  has  expressed 
it — ^which  existed  or  appeared  there  ;  and  that  to  that,  and  not  to  intox- 
ication, the  unusual  appearance  is  attributable.  And  still  further,  we 
propose  to  prove,  in  that  connection,  that  Judj^e  Hardy  came  into  the 
Court  room  on  that  evening  in  a  state  of  perfect  sobriety ;  that  he  did 
not  leave  the  bench  on  that  evening — as  we  have  already  proved  by  two 
witnesses — ^from  the  time  that  he  came  into  the  Court  room  on  that  even- 
ing— at  seven  or  eight  o'clock,  whichever  it  was — ^until  ten  or  eleven 
o'clock,  when  the  charge  was  given  to  the  jury,  and  when  this  pheno- 
menon is  said  to  have  exhibited  itself.  And  we  shall  ask  the  Court  t6 
come  to  the  conclusion  upon  that  state  of  facts,  that  there  was  no  such 
thing  as  drunkenness  upon  the  part  of  Judge  Hardy  upon  that  occasion ; 
that  these  jurors  and  others  who  have  testified  as  to  their  mere  belief  as 
to  the  condition  of  Judge  Hardy  upon  that  occasion,  were  misled  in  their 
jadgment  as  to  the  cause  of  his  appearance  at  that  time. 

Mr.  Campbell. — It  is  to  be  hoped  that  we  will,  some  time  or  other,  come 
to  a  conclusion  in  reference  to  this  case.  In  order  to  arrive  at  that  con- 
clusion, it  is  desirable  that  all  matter  not  pertinent  to  the  case,  not  throw- 
ing any  possible  light  upon  it,  should  be  excluded.  Kow,  the  fact  is, 
that  if  we  are  going  into  the  history  of  every  incident  in  the  progress  of 
that  trial  in  Calaveras  County,  it  is  perfectly  evident  that  we  shall  soon 
be  virtually  trying  the  case  of  McDermott  against  Higby,  instead  of 
attempting  to  solve  this,  the  only  legitimate  question  in  the  premises— 
whether  Judge  Hardy  was  intoxicated  on  the  bench  at  the  time  of  the 
conclusion  of  that  trial.  I  cannot,  for  the  life  of  me,  see  what  light  is 
I  to  be  thrown  upon  this  trial  by  this  course  of  examination.  It  is  in  evi- 
dence that  Mr.  Higby  filed  an  affidavit  on  that  occasion,  in  regard  to  that 
trial.  That  affidavit  was  made  in  the  morning.  We  have  introduced 
evidence  which  goes  to  show  that  J  udge  Hardy  was  intoxicated  at  the 
end  of  a  considerable  number  of  hours  after  that  affidavit  was  filed.  Now 
for  us  to  go  back  to  the  rulings  of  the  Court  of  the  day  previous,  to  this 
night,  when  he  was  said  to  1^  intoxicated,  for  the  proposed  purpose  of 
showing  that  it  was  excitement,  and  not  intoxication,  that  caused  the 
aingalar  appearance  which  Judge  Hardy  exhibited  on  the  following 
night,  seems  to  me  to  be  going  back  much  further  than  either  comm<m 
law,  or  common  sense,  will  permit. 

A6r.  Williarm. — I  think  that  Judge  Campbell  has  removed  the  only 
plausible  objection  which  could  be  raised  against  this  testimony.  The 
opinion  of  the  Chair  seems  to  foe  bound  by  the  appearance  of  Judge 
Hardy  and  the  fact  that  this  affidavit  has  been  introduced.  That  affida- 
vit, being  read,  speaks  for  itself.  Judge  Campbell  says  that  this  affida- 
vit was  made  in  the  morning,  and  that  this  singular  appearance  did  not 
take  place  until  late  in  the  evening.  Now,  we  mean  to  show  the  con- 
duct and  demeanor  of  Mr.  Higby,  from  the  time  of  the  filing  of  that  affi- 
davit down  to  the  time  when  this  singular  appearance  was  manifested. 

Mr.  Campbell, — ^During  which  time,  Judge  Hardy  had  abundant  time 
to  cool  off. 

34 


266 

Mr.  WiHiams. — ^We  propoBe  to  show  that  Mr.  HiVby  did  not  let  him 
cool  off.     That  is  the  very  purpose  for  introducinff  this  evidence. 

Mr,  Campbell. — In  order  to  save  all  further  trouble  here,  I  would  state 
that  we  are  willing  they  should  prove,  if  they  can,  any  disrespectftii  lan- 
guage or  conduct  on  the  part  of  Mr.  Higby,  towards  Judge  Hardy,  on 
that  day.  But  we  are  not  willing  that  they  should  go  into  an  examin&- 
tion  of  all  the  questions  which  came  up  on  the  trial.  If  Mr.  Higby,  in 
the  Court  House,  at  that  time,  said  anything  disrespectful  to  the  Judge, 
you  can  prove  what  he  said. 

Mr.  Highy. — They  cannot  produce  any  proof  of  that  kind  whatever. 
I  mean  to  say  that  they  are  not  able  to  bring  forward  any  such  evi- 
dence. 

Mr.  Williams. — ^Mr.  President,  we  make  this  written  offer ;  we  propose 
to  prove  that  when  Mr.  Higby,  who  was  the  defendant  in  a  suit  then  on 
trial,  introduced  Mr.  Wallace  as  a  witness,  on  the  stand,  he  offered  to 
prove  by  Mr.  Wallace,  his  own  witness,  what  he  (Higby)  told  the  wit- 
ness at  the  time  the  water  was  diverted  from  the  plaintiff's  ditch,  as  to 
Higby's  right  to  divert  the  same.  To  this  evidence,  the  plaintiff  ob- 
jected, and  the  Court  sustained  the  objection.  An  objection  was  then 
taken,  entered  in  writing,  and  signed  by  the  Judge.  Thereupon,  Mr. 
Higby  read  the  affidavit  which  had  just  been  given  in  evidence.  Mr. 
Higby  stated,  as  one  reason,  why  he  believed  the  Court  was  prejudiced 
against  him,  and  that  therefore  he  could  not  have  a  fair  trial  oerore  the 
Judge,  the  ruling  of  the  Court  on  this  point.  And,  further  than  that, 
that  neither  Mr.  Higby  nor  his  Counsel  stated,  at  that  time,  or  at  any 
time  during  the  progress  of  the  trial,  one  single  word  concerning  the 
conversation  with  Judge  Hardy,  which  has  been  detailed  by  the  witness, 
W.  L.  Dudley. 

I  ask  the  sense  of  the  Senate  on  that  question. 

Mr.  Campbell. — That  is  an  entirely  different  proposition.  There  is  no 
pretence  that  anything  was  said  at  that  time  in  reference  to  that  second 
matter.     We  object  to  that  as  wholly  irrelevant. 

Mr.  Williams.--^ ndge  Campbell  says  that  this  contains  two  propositions. 
He  says  that  they  are  wholly  irrelevant — ^the  latter  portion,  especially. 
While  they  were  raking  up  everything  that  they  could  think  of,  tending 
to  show  prejudice  on  the  part  of  Judge  Hardy,  William  L.  Dudley  did  not 
pretend,  Mr.  Higby  did  not  pretend,  that  Dudley  did  not  tell  hi*m  of  the 
conversation  which  Dudley  now  swears  he  had  with  Judge  Hardy.  It 
is  proper  to  show,  we  contend,  that  if  Mr.  Dudley  tells  the  truth  on  that 
stand,  this  extraordinary  state  of  things  existed  :  that  while  Mr.  Dudley 
and  Mr.  Higby  were  endeavoring  to  hunt  up  causes  of  prejudices  upon 
the  part  of  Judge  Hardy,  no  suspicion  or  pretence  was  hinted  at  at  that 
time,  in  reference  to  this  fact,  if  it  existed — that  at  that  time  this  con- 
versation had  been  had  with  Judge  Hardy.  They  did  not  put  that  into 
their  bill  of  fare. 

lir.  Campbell. — That  is  a  matter  for  the  summing  up. 

The  Presiding  Officer  was  of  opinion  that  the  Counsel  for  the  Defence 
offered  to  prove  that  which  had  no  bearing  upon  the  case. 

The  Senate  decided,  by  a  vote  of  fourteen  ayes  to  fifteen  noes,  not  to 
admit  the  testimony  on  points  proposed  by  the  Defence. 

Mr.  Williams. — Now,  Mr.  Irving,  did  you  see  Judge  Hardy  during  the 
recesses  of  that  day  ? 

A. — ^Yes,  Sir. 

Q. — ^Were  you  with  him  during  most  of  the  recesses  of  that  day  ? 

A. — ^Yes,  Sir. 
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Q. — How  many  recesses  were  taken  ? 

A. — I  think  there  were  three. 

Q. — Was  one  of  these  recesses  taken  to  enable  Mr.  Higby  to  procure 
bis  authorities  ? 

A. — ^As  to  that,  I  am  not  positive.  I  did  not  exactly  know  the  occa- 
sion of  that. 

O. — Now,  Sir,  what  about  Judge  Hardy's  drinking  during  these  re- 
cesses ?    Did  he  drink  a  great  deal,  or  otherwise  ? 

A. — Shortly  after  the  affidavit  was  first  read,  the  Court  adjourned. 

Q. — ^At  what  time  of  the  day  was  that  ? 

A. — ^I  think  that  must  have  been  shortly  after  the  Court  assembled — 
perhaps  about  eleven  o'clock — I  am  not  positive  as  to  the  hour. 

Q. — ^This  was  on  Saturday  morning,  was  it  ? 

A. — ^Yes,  Sir. 

Q. — Soon  after  the  affidavit  was  read,  the  Court  took  a  recess  ? 

A. — ^Yes,  Sir. 

Q. — ^But  you  don't  know  what  for  ? 

A. — There  seemed  to  be  some  dispute  in  regard  to  authorities ;  the 
Court  seemed  to  bo  embarrassed,  and  everybody  seemed  to  be  embar- 
rassed about  the  course  of  the  trial.  ThQ  Court  then  adjourned,  or  took 
a  recess,  rather.    That  is  the  way  I  looked  at  it. 

Q. — During  this  recess,  Sir,  state  what  you  know  about  Judge  Hardy's 
drinking.  Did  he  drink  to  excess,  or  did  he  refuse  to  drink,  and  assign 
a  reason  ? 

A.— Shortly  after  the  affidavits  were  read  I  met  Judge  Hardy  in  Le- 

fer's  saloon.  He  was  pacing  the  floor  up  and  down.  1  approached  the 
udge  and  said,  ^^  Judge,  won't  you  take  a  glass  of  something?"  It  was 
evident  that  he  was  excited  from  what  had  occurred  that  morning.  He 
made  this  remark  to  me:  "Don't  ask  me  to  drink.  I  am  annoyed 
enough." 

Q. — Now,  about  his  drinking  during  the  other  recesses  ? 

A. — ^After  he  had  made  that  remark  to  me,  and  had  refused  to  drink 
with  me,  Mr.  William  L.  Dudley  came  in.  Judge  Hardy  then  made  this 
remark  to  me  :  "  I  don't  want  to  drink  any,  because  I  don't  want  to  have 
any  scene  between  I  and  Bill  Dudley.  We  have  always  been  friends, 
and  I  don't  want  any  scene  between  him  and  I  in  a  public  bar  room." 
,       Mr.  Campbell, — I  don't  suppose  those  remarks  are  proper  testimony. 

Mr.  Williams. — I  suppose  that  they  are,  as  a  part  of  the  res  gestsR.  They 
are  a  part  of  the  history  of  this  case  from  the  time  it  commenced,  until 
it  concluded. 

Mr.  Campbell. — Go  ahead.     [To  Mr.  Williams.] 

Mr.  Williams. — Go  ahead.     [To  Witness.] 

Witness. — Judge  Hardy  said  to  me,  as  1  said  before,  that  he  did  not 
▼ant  any  scene  in  a  public  bar  room.  I  then  made  this  remark  to  him : 
Said  I,  "Judge,  you  and  I  have  always  been  friends,  and  Bill  Dudley  and 
I  have  always  been  particular  friends.  I^^hink  there  is  a  misunderstand- 
ing between  you  and  Mr.  Dudley,  and  Mr.  Higby,  and  if  you  wish,  I  will 
go  and  speak  to  Dudley  about  it."  Judge  Hardy  then  made  this  remark 
tome  :  "I  have  no  objection,  as  I  think  there  must  be  some  misunder- 
standing on  the  subject  of  that  affidavit  myself."  I  then  went  to  Mr. 
Dudey,  and  asked  him  in  this  way — 

Mr.  Edgerton. — [Interrupting.]     Is  that  admissible  ? 

The  Presiding  Officer, — Of  course  it  is  not  admissible,  unless  it  is  a  pre- 
dicate for  something  else. 
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Mr.  Williams. — ^Answer  the  questions  about  his  drinking,  during  the  re- 
cesses. 

A.— Well,  Sir. 

Q. — Whether  he  drank  much  or  little  t    More  or  less  than  usual? 

A. — ^No,  Sir ;  he  drank  very  little  during  that  day.  He  drank  a  little 
claret  wine  in  the  evening,  at  supper,  in  company  with  Mr.  Dudley. 

Qi — Were  you  with  him  the  most  of  the  time?  ^ 

A. — Yes,  Sir. 

Q. — You  say  that  he  drank  very  little  during  the  day  ? 

A. — Yes,  Sir. 

Q. — ^Now,  after  he  drank  that  claret  wine  at  supper,  did  he  go  directly 
to  the  Court  House  ? 

A. — Judge  Hardy,  William  Dudley,  and  I,  were  sitting  at  the  table. 
They  were  at  supper  when  I  got  there.  They  called  me  over  to  where 
they  sat.  I  think  that  the  Deputy  Sheriff  came  in  while  they  sat  there, 
and  said  that  the  jurv  had  agreed.  They  got  up  from  the  table,  and 
went  immediately  to  the  Court  House. 

Q. — Was  that  after  the  jury  went  out? 

A. — Yes,  Sir. 

Q. — I  speak  of  the  recess  before  the  charge  was  given  to  the  jury. 
Whether  ne  drank  much  or  little,  before  the  Court  convened  after  sup- 
per ?    Before  the  evening  session  ? 

A. — It  was  at  that  time  I  asked  him  to  take  a  drink,  and  he  refused. 

Q. — Durinff  the  remainder  of  the  time,  after  he  had  refused  to  drink 
with  you,  did  he  drink  much  or  little  ? 

A. — He  did  not  drink  much. 

Q. — Did  he  drink  enough  to  affect  an  ordinary  man  upon  an  ordinary 
occasion  ? 

A. — ^Xo,  Sir. 

Q. — When  he  did  drink,  did  he  drink  liquor  or  soda,  most  of  the  time? 

A. — I  heard  him  call  for  "  pop." 

Mr.  Williams. — One  of  the  Senators  asks  what  kind  of  a  drink  that  is  ? 

Witness. — I  am  not  in  the  habit  of  drinking  it,  and  I  do  not  know  what 
it  is. 

Q. — Well,  you  know  what  kind  of  a  drink  it  is,  don't  you? 

A. — It  is  something  resembling  soda,  I  know.  They  say  it  is  a  tem- 
perance drink.     I  don't  know  much  about  it. 

Mr.  Williams. — There  are  probably  enough  of  Senators  here  who  un- 
derstand what  these  drinks  are  to  explain  them  to  others  who  don't. 
[Merriment.] 

Q. — You  state  that  you  saw  Judge  Hardy,  and  was  in  the  Court  House 
during  the  trial  that  entire  evening  ? 

A. — Yes,  Sir. 

Q. — ^Did  Judge  Hardy  leave  the  bench  from  the  time  the  Court  went 
in — ^from  the  time  the  candlelight  session  opened — did  he  leave  the  bench 
from  the  time  he  went  in  to  tl^  Court  room  that  evening  ? 

A. — No,  Sir. 

Q. — ^Did  you  see  him  all  the  time  ? 

A. — Yes,  Sir. 

Q. — ^Now,  Sir,  from  the  time  you  first  saw  him  in  the  morning,  until 
the  final  adjournment,  did  Judge  Hardy  exhibit  any  evidence  of  intoxi- 
cation ? 

A. — ^Not  the  slightest. 
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0B088  EXAMINATION. 

Mr.  CampbeR. — What  was  your  busineBS  in  Court  that  day  ? 

A. — I  was  there  waiting  to  get  a  case  of  my  own  tr^ed. 

Q. — Was  it  not  evident,  long  before  you  leu  the  Court  room,  that  your 
case  could  not  be  tried  that  day  ?  ' 

A. — No,  Sir.  I  was  only  to  obtain  a  change  of  venue ;  and  my  Coun- 
sel promised  me  that  I  should  get  it  every  day,  for  several  days  in  suc- 
cession. He  said  he  had  only  got  to  make  the  application,  and  the 
ehange  would  be  granted. 

Q. — When  you  went  out  at  the  first  recess,  what  place  did  you  go  to  ? 

A. — ^To  Mr.  Leger's  saloon. 

Q. — How  long  did  that  recess  last  ? 

A. — I  think  about  an  hour. 

Q. — ^How  long  did  you  stay  at  Leger's  during  that  first  recess  ? 

A. — I  did  not  go  to  any  place  else.  I  walked  in  and  out  of  the  house, 
up  and  down  the  stoop,  and  up  and  down  the  room  inside  the  house. 

Q. — ^Where  was  Judge  Hardhr  during  that  recess  ? 

A. — ^He  was  in  the  house.  I  saw  him  pacing  up  and  down  in  front  of 
the  bar.  The  remark  which  he  made  to  me  inonced  me  to  go  away  from 
him.  I  thought  that  he  cut  me  a  little  short.  I  walked  away  from  him 
to  the  door  of  the  same  house. 

Q. — ^Was  your  attention  directed  to  him  during  the  whole  of  that  re- 
cess? 

A. — Yes,  Sir. 

Q.— Why  so  ? 

A. — From  the  very  manner  and  tone  in  which  he  answered  me. 

Q. — Did  you  see  how  many  times  he  drank  ? 

A. — I  could  not  swear  positively  whether  he  drank  more  than  once. 

Q. — Do  you  know  what  he  drank  at  that  time  ? 

A. — ^No,  Sir. 

Q. — ^Might  he  not  have  drank  several  times  during  the  recess,  that  you 
did  not  see  him  ? 

A. — I  think  not. 

Q. — ^How  far  off  were  you  from  him  ? 

A. — I  was  never  farther  off  from  him  than  just  to  the  doorway.  It  is 
a  very  large  house.  I  passed  from  the  Judge  to  the  doorway — walking 
in  an  opposite  direction  from  him.  I  did  this  merely  to  avoid  him.  I 
paced  in  another  direction  so  as  to  avoid  meeting  him. 

Q. — That  is  a  very  large  room,  is  it  ? 

A. — ^Yea,  Sir ;  certainly.  As  I  stated  before,  it  is  a  very  large  build- 
ing.       

Mr.  Wmtanis. — ^You  mean  to  say  that  yon  were  in  the  same  room  with 
him? 

A. — Yes,  Sir ;  that  is  a  large  room. 

M-.  WHUams. — It  occupies  the  entire  front  of  the  house,  doesn't  it  ? 

A. — ^Yes,  Sir.    The  bar  is  in  the  centre  of  the  building. 

Q. — You  walked  the  whole  length  of  the  room  ? 

A. — No,  Sir.  There  is  a  stove  in  the  way,  and  we  probably  had  to 
walk  around  that. 

Mr.  Campbell. — Did  you  engage  in  conversation  while  there  ? 

A. — ^I  engaged  in  that  conversation  which  I  was  going  to  speak  of^ 
witii  Mr.  Dudley. 

Q. — ^How  long  did  you  talk  with  other  persons  during  the  recess  t 
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A. — I  only  talked  with  Judge  Hardy  and  Mr.  Dudley,  as  I  recollect  of 

Q. — ^How  long  did  you  talk  with  Mr.  Dudley  ? 

A. — I  talked  with  him  probably  fifteen  or  twenty  minutes,  more  or 
less. 

Q. — Which  way  were  you  pacing  when  talking  with  Mr.  Dudley  ? 

A.— I  was  walking  in  different  ways. 

Q. — Sometimes  towards  the  bar,  and  sometimes  not  ? 

A. — Yes,  Sir.  I  believe  so.  I  talked  with  Mr.  Dudley,  and  asked  him 
the  reasons  for  filing  the  affidavit.  Then  he  asked  me  to  go  to  the  Judge 
and  say  something  to  him ;  then  the  Judge  told  me  to  say  something  to 
Mr.  Dudley ;  and  so  between  the  two  1  went  back  and  forward. 

Q. — Now  state  how  long  the  second  recess  was  ? 

A. — That  was  in  the  evening. 

Q. — The  second  recess  ?  .  When  was  it,  and  how  long  did  it  last  ? 

A. — ^As  to  the  exact  hours  of  the  recesses  I  cannot  remember.  The  first 
one,  to  the  best  of  my  recollection,  occurred  about  ten  or  eleven  o'clock, 
and  then  about  one  o'clock,  I  think,  the  Court  came  in.  And  then  in 
the  evening  there  was  another  recess,  about  supper  time. 

Q. — ^How  long  did  that  second  recess  last  ?    At  what  time  was  it  taken  ? 

A. — ^I  have  no  recollection,  farther  than  the  general  custom  of  the 
Court.    I  think  it  was  about  the  usual  hour. 

Q. — ^Where  did  you  go  during  that  second  recess  ? 

A. — I  spent  nearly  all  my  idle  time  during  the  recesses  at  Leger's.  I 
generallv  go  there. 

Q. — ^fevQ  you  occupied  daring  any  portion  of  the  time  of  the  second 
recess  ? 

A. — ^No,  Sir. 

Q. — Was  any  of  your  time  occupied  during  that  recess  ? 

A. — I  may  have  spoken  to  Mr.  Dudley  about  getting  up  my  motion  for 
a  change  of  venue.     I  know  I  kept  at  him  nearly  every  opportunity  I  got. 

Q. — ^Did  you,  at  the  second  recess,  go  to  any  other  place  •except  Jje- 
ger's  hotel  ? 

A. — ^I  might,  but  not  to  my  recollection. 

Q. — Did  you  notice  Judge  Hardy  much  during  the  second  recess  t 

A. — ^I  don't  recollect  much  about  it.  I  know  that  I  saw  him  in  the 
room. 

Q. — Did  you  observe  how  he  was  occupied  ? 

A. — ^I  saw  him  and  Severance  standing  together,  and  talking.  From 
his  manner,  and  the  coldness  which  he  had  shown  towards  me  in  the 
morning,  I  avoided  approaching  him  directly  myself 

Q. — Well,  you  did  not  take  any  particular  notice  of  him  daring  that 
recess  ? 

A. — No  more  than  I  have  said. 

Q. — That  was  a  large  room,  and  there  were  a  large  number  of  persons 
in  it,  were  there  not  ? 

A. — ^Probably  fifteen  or  twenty.  I  presume  the  number  of  persons 
who  made  up  the  jury,  and  other  persons  usually  about  the  Court  room. 

Q. — Did  you  pay  any  particular  attention  to  see  if  Judge  Hardy  was 
drinking  during  the  second  recess  ? 

A. — ^I  think  I  did.  My  attention  was  particularly  directed  to  him  from 
the  effect  the  affidavits  seem  to  have  on  him.  On  that  account  I  paid 
more  notice  to  him  than  I  usually  would,  under  any  other  circumstances. 

Q. — ^Did  you  undertake  to  keep  watch  upon  him,  and  ascertain  how 
many  glasses  he  drank  during  the  second  recess  ? 

A. — Oh,  no,  Sir. 
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Q. — Could  you  tell  whether  he  drank  six  or  a  dozen  times  during  the 
recess? 

A. — To  the  best  of  my  recollection,  I  saw  him  drink  twice.  He  may 
have  drank  more  times.  I  know  that  I  was  invited  to  drink,  and  that  I 
refused.     I  heard  others  call  for  drink,  and  I  heard  him  call  for  "  pop." 

Q. — You  recollect  that  he  drank  twice  in  that  second  recess,  do  you  ? 

A. — Twice  or  three  times,  I  think. 

Q. — Can  you  undertake  to  say  that  he  did  not  drink  without  your 
seeing  him,  during  the  second  recess  ? 

A. — ^No,  Sir ;  I  cannot. 

Q. — ^May  or  may  he  not  have  drank  oftener  ? 

A. — ^As  I  stated. 

Q. — Don't  you  recollect  seeing  him  and  William  Dudley  sitting  to- 
gether and  drinking,  during  the  second  recess,  and  you  at  the  end  of  the 
table? 

A. — That  was  in  the  evening,  at  supper  time.  As  I  stated  before,  in 
regard  to  the  time  of  the  recesses,  in  regard  to  the  hours  of  the  recesses, 
I  am  not  positive. 

Q. — Now,  during  the  third  recess,  where  were  you  ? 

A. — ^I  was  in  the  same  place. 

Q. — ^What  were  you  doing  during  that  time  ? 

A. — ^Just  about  the  same  as  during  the  other  recesses. 

Q. — How  long  did  that  third  recess  last  ? 

A. — The  hours  I  do  not  recollect. 

Q. — Can't  you  recollect  how  long  the  recesses  lasted  ? 

A. — The  Court  generally  adjourns  for  an  hour. 

Q. — Can  you  tell  how  many  times  Judge  Hardy  drank  duiHing  the 
third  recess? 

A. — 1  could  not  swear  whether  he  drank  once,  or  twice,  or  three  times, 
daring  that  recess.  I  could  not  swear  positively  as  to  the  number  of 
drinks. 

Q. — After  the  jury  went  out,  did  you  notice  him  drinking — between 
the  time  when  the  jury  went  out  and  returned  to  the  Court  room  ? 

A. — ^That  was  at  the  time  when  Mr.  Dudley  and  him  and  I  were  at 
the  table. 

Q. — ^Did  you  notice  how  many  times  he  drank  during  that  recess  ? 

A. — No,  Sir ;  I  did  not. 

Mr.  Campbell. — That  is  all. 

M-.  WiUiams. — Are  you  not  mistaken  about  seeing  Judge  Hardy  drink 
in  the  second  recess  ?  Was  he  not  engaged  in  drawing  up  the  special 
issues  then  ? 

A. — ^As  I  stated,  I  could  not  swear  whether  he  drank  or  not  during 
that  recess. 

Q. — You  now  state  that  you  could  not  swear  at  all  that  he  drank  at 
all  during  the  second  recess  ? 

A. — I  could  not,  because  I  could  not  state  particularly  as  to  the  differ- 
ent recesses.  I  cannot  separate  all  that  happened  at  the  different  re- 
eesses. 

Q. — ^Now,  do  you  not  know  that  Judge  Hardy  was  engaged  drawing 
ap  these  special  issues  during  that  second  recess  ? 

A. — I  saw  him  writing  during  the  day ;  some  time  in  the  evening. 

Q. — ^The  first  recess  was  soon  after  the  reading  of  the  affidavit,  was  it 
Dot? 

A. — ^Yes,  Sir. 

Q. — Then  he  refused  to  drink  with  you  ? 
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A. — ^Tes,  Sir. 

Q. — ^NoWj  in  regard  to  the  Becond  recess,  I  ask  you  whether  he  was 
enraged  in  drawing  the  special  issues  to  submit  to  the  jury  f 

A. — I  saw  him  writing  during  that  time,  but  I  could  not  testify  as  to 
what  he  was  writinff. 

Q. — How  much  of  the  time  during  that  day  did  you  see  him  writing? 

A. — That  I  could  not  swear  to. 

Q. — ^You  could  not  swear  whether  it  was  most  of  the  time,  or  a  con- 
siderable portion  of  the  time,  or  a  very  little  time  ? 

A. — I  was  in  Leger's  saloon  most  of  the  time ;  and  I  think  that  at  one 
time  I  missed  Judge  Hardy  there,  and  stepped  out  and  went  into  the 
Court  room.  And  when  I  went  into  the  Court  room  I  saw  Judge  Hardy 
upon  the  bench,  writing.     I  then  went  back  to  Leger'e  saloon. 

Q. — Could  you  recollect  at  what  time  that  was? 

A. — No,  Sir.  1  have  not  the  least  recollection  what  time  during  the 
day  that  was. 

Q. — Now,  have  jrou  any  doubt  that  at  that  time  when  you  stepped  out 
of  Leger's  saloon  mto  the  Court  room,  that  it  was  the  second  recess  ? 

A. — "No,  Sir.  I  have  no  doubt.  Because  I  recollect  that  it  was  at  the 
first  recess  that  I  asked  him  to  take  a  drink 

Q. — But  you  do  not  know  whether  he  was  writing  special  issues,  or 
what  it  was  he  was  writing  ?     ' 

A. — ^No,  Sir. 

Q. — You  don't  know  whether  you  saw  him  drink  anything  at  the 
second  recess  or  not  ? 

A. — I  could  not  swear  positively  whether  I  did,  or  did  not. 

Q. — But  when  you  did  see  him  drink,  you  heard  him  call  for  "  pop  V 

A — I  heard  him  call  for  "pop."  He  may  have  drank  something  with 
it.     I  don't  know  whether  he  drank  anything  with  it,  or  not. 

Q. — Now  as  to  the  statement  of  Mr.  Brookway,  that  he  was  called  to 
witness  the  handing  out  of  the  papers.  You  say  that  you  were  stand- 
ing, leaning  on  the  end  of  the  bench,  when  the  charge  was  given,  and 
until  it  was  finished  ? 

A. — Yes,  Sir. 

Q. — What  did  you  see  the  Judge  do  ? 

A. — I  saw  him  writing  after  Judge  Terry  closed  his  argumeoit,  and  a 
short  time  before  Judge  Terry  closed  his  argument — a  short  time  after 
Judge  Terry  closed  his  argument,  and  before  he  commenced  speaking  to 
the  jury.  The  Judge  went  to  work  and  tore  off  a  lot  of  sheets  of 
paper — ^probably  ten  or  fifteen  minutes  before  Judge  Terry  got  through 
with  his  argument.  I  think  that  they  were  the  instructions  which  the 
different  Counsel  had  been  handing  him ;  as  I  saw  that  they  were  in  a 
diff'erent  handwriting  from  his  own.  And,  after  Judge  Terry  bad  got 
through  with  his  argument,  and  before  he  charged  the  jury,  they  were 
writing  some  ten  or  fifteen  minutes,  while  the  Judge  was  engaged  in 
writing  out  the  balance  of  some  sheets  which  he  had  before  him. 

Q. — -MThen  these  papers  were  handed  down  to  the  Clerk,  did  any  such 
thing  take  place  as  Mr.  Brockway  being  called  to  witness  that  they 
were  handea  down  ? 

A. — ^Not  that  I  saw. 

Q. — Could  that  have  happened  without  your  seeing  it  ? 

A. — I  rather  guess  not.  I  saw  Mr.  Brockway  sitting  down  some  way 
from  the  bar  in  conversation  with  Mr.  Dudley  at  the  time.  I  believe 
that  Mr.  Adams  was  sitting  by. 
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Mr.  Campbell, — ^Did  you  see  how  the  papers  got  into  the  hands  of  the 
Clerk? 

A. — I  saw  Judge  Hardy  hand  him  some  papers.  I  know  I  saw  him 
bundle  them  up  and  pass  them  to  the  Clerk. 

Q. — Do  you  know  whether  these  papers  contained  the  charges  and 
other  writings  in  the  case  ? 

A. — I  cannot  say,  positively.  I  only  saw  the  Judge  look  over  some  of 
those  papers,  which  had  been  given  him  by  the  Counsel,  and  write  upon 
some  of  the  same  papers  himself. 

Q. — Do  you  know  where  Mr.  Brockway  was  when  the  papers  were 
handed  to  the  Clerk  ? 

A. — I  think  I  do. 

Q. — Are  you  positive  ? 

A. — I  think  1  am  certain ;  for  I  am  sure  that  he  was  by  the  side  of 
Mr.  Dudley  at  the  time,  and  I  was  looking  at  Mr.  Dudley  to  see  whether 
he  was  going  to  make  the  motion  in  my  case.  I  think  that  Mr.  Dudley 
and  Mr.  Brockway  were  together ;  or  Mr.  Dudley  was  standing  but  a 
short  distance  away  from  him. 


TESTIMONY   OF   C.   W.   LIGHTNER. 

C.  W.  Lightner,  being  called  and  sworn,  testified  as  follows : 

Mr,  WtUtafM. — Where  is  your  residence,  Sir  ? 

A. — In  Sacramento,  Sir. 

Q. — Were  you  one  of  the  defendants  in  the  case  of  Foster  vs,  Fritz 
et  al.,  a  ease  that  has  been  referred  to  during  this  trial  ? 

A. — Yes,  Sir.  I  was  one  of  the  company  of  Cameron,  Lightner  &  Co., 
engaged  in  the  quartz  mill  business.  That  was  the  signature  of  the 
firm. 

Q. — And  you  was  a  defendant  in  the  suit  of  Foster  against  Fritz  and 
others  ? 

A. — Yes,  Sir. 

Mr.  Williams,  ^It  has  been  stated  here,  as  one  of  the  reasons  why 
Judge  Hardy  did  something,  that  you  and  he  were  on  terms  of  partic- 
ular friendship.  I  wish  you  would  state  the  extent  of  your  association 
or  intimacy  with  Judge  Hardy  before  May,  eighteen  hundred  and  fifty- 
nine. 

A. — I  never  considered  myself  what  I  should  call  a  particular  friend 
of  Judge  Hardy's ;  or  that  there  was  anything  existing  that  would  war- 
rant him  in  calling  me  such. 

Q. — State  the  extent  of  your  acquaintance  with  him ;  how  often  vou 
have  been  with  him ;  how  much  conversation  you  ever  had  with  him 
in  your  life  before  that  time  ? 

A. — 1  have  never  seen  him,  to  my  knowledge,  over  a  dozen  times 
in  my  life.  The  sum  of  our  entire  conversations,  in  reference  to  all  sub- 
jects, could  be  very  easily  condensed  in  five  minutes.    ' 

Q. — Between  the  time  when  that  suit  was  commenced  and  the  time 
of  its  final  settlement,  did  you  ever  meet  or  see  Judge  Hardy,  to  talk 
with  him  ? 

A. — I  think  that  I  met  him  on  one  or  two  occasions,  at  Mokelumne 
Hilly  merely  passing  a  few  remarks  with  him. 

35  • 
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Q. — Did  you  ever  exchange  any  words  with  him  in  regard  to  that 
suit  ? 

A. — Not  a  syllable ;  never.  On  the  contrary,  I  scrupulously  avoided 
any  conversation  with  him  on  the  subject.  Nor  did  I  ever  speak  to  any 
person  else  on  any  subject  approaching  it,  whom  I  thought  might  have 
an  influence  upon  him,  as  an  individual  or  Judge. 

Q. — Was  there  ever  an  acquaintance,  to  your  knowledge,  between 
Fritz  or  Cameron,  and  Judge  Hardy  ? 

A. — I  was  very  intimately  acquainted  with  Major  John  Fritz — saw  him 
almost  every  day  of  the  year,  and  every  hour  of  the  day,  during  the  year 
eighteen  hundred  and  fifty-eight,  and  part  of  the  year  eighteen  hundred 
and  fifty-nine.  But  I  never  heard  him  mention  Judge  Hardy's  name,  nor 
did  I  ever  see  him  in  his  company.     I  might  possibly  have  seen  them  to- 

f  ether  in  the  same  room,  but  not  in  the  same  company.     I  am  snre  that 
never  saw  them  conversing. 
Q. — ^Now,  how  about  the  other  partner  ? 

A. — I  am  almost — no,  I  am  more  sure  and  certain  that  Mr.  Cameron 
did  not  even  kno^o  Judge  Hardy. 

Q. — ^Aud  how  about  the  other  partners  ? 

A. — I  am  sure  that  none  of  the  other  partners  knew  him. 

CROSS  EXAMINATION. 

Mr.  Campbell. — ^Were  you  ever  a  member  of  the  Legislature  ?  If  so,  at 
what  time  ? 

A. — I  was  a  member  of  the  tenth  session  of  the  Legislature,  fVom  Cal- 
averas County.  It  commenced  on  the  first  Monday  of  January,  eighteen 
hundred  and  fifty-nine. 

Q. — Were  you  a  member  of  the  Legislature  that  created  the  Sixteenth 
Judicial  District  ? 

A. — Yes,  Sir. 

Q. — Did  you  vote  for  the  bill  creating  that  Judicial  District  ? 

A. — Yes,  Sir. 

Q. — Did  you  favor  it  ? 

A. — Yes,  Sir. 

Q. — ^Did  you  exert  yourself  for  its  passage  ? 

A. — Yes,  Sir. 

Q. — What  county  did  you  represent  in  the  Legislature  ? 

A. — Calaveras  County. 

Q. — ^Was  Judge  Hardy  a  member  of  the  Convention  that  nominated 
you? 

A. — Yes,  Sir ;  I  believe  he  was  a  member  from  Mokelnmne  district. 
It  was  on  that  occasion  that  I  was  first  introduced  to  him.  I  think:  that 
was  the  first  time  I  ever  saw  him. 

Mr.  Williams. — Pending  the  passage  of  that  bill  for  the  creation  of  the 
Sixteenth  Judicial  District,  did  you  ever  exchange  a  word  with  Judge 
Hardy  on  that  subject  ? 

A. — No,  Sir ;  not  a  solitary  word. 

Mr.  CampbeU.—T>o  you  know  who  introduced  that  bill  into  the  Legis- 
lature, for  the  creation  of  that  District  ? 

A. — ^I  believe  that  it  was  introduced  by  Mr.  Bradley,  or  Dr.  Cashman, 
who  were  then  Senators  from  that  District. 

Mr.  Williams. — Well,  we  can  set  that  matter  clear.  This  bill  was  in- 
troduced into  the  Senate  by  Senator  Kirkpatrick.  I  was  on  the  Judi- 
ciary Committee  that  reported  it.  • 
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TESTIMONY  OF  TOD  B0BIN80N. 

Tod  Eobinson,  being  called  and  sworn,  testified  as  follows : 

Mr.  WtHtams. — You  live  at  Sacramento,  I  believe  ? 

A. — Yes,  Sir. 

Q. — ^How  long  have  you  hved  there,  Sir  ? 

A. — I  think,  about  eleven  years — ten  or  eleven  years. 

Q. — You  used  to  be  District  Judge  theie,  did  you  not  ? 

A. — I  was,  in  eighteen  hundred  and  fifty  or  eighteen  hundred  and 
fifty-one. 

Afr.  Willtams. — ^Please  speak  as  loud  as  you  can.  Judge  Robinson,  so 
that  Senators  behind  can  hear  you.  It  is  a  terrible  bad  place  to  speak 
in.  I  think  this  is  the  worst  house  for  acoustics  that  I  ever  saw.  You 
were  one  of  the  Counsel  in  the  case  of  McDermott  vs,  Higby  ? 

A. — I  could  scarcely  say  that  I  was  one  of  the  Counsel.  I  was  present 
and  participated  in  the  proceedings. 

Q. — So  far  as  you  did  participate  in  the  proceedings,  on  which  side 
were  you  ? 

A. — For  the  plaintiff.  My  relations  to  that  case  were  simply  these,  in 
order  that  I  may  be  understood :  On  the  morning  when  the  case  was 
called  for  tnal,  Judge  Terry  said,  at  breakfast,  that  he  would  give  me  a 
certain  fee  if  I  would  sit  by  him  during  the  trial  of  that  case. 

Q.-;-Was  you  present  during  the  trial  ? 

A. — I  was  present  during  the  whole  trial,  I  think. 

Q. — ^What  time  in  the  evening  did  the  Court  convene — for  the  evening 
session — ^for  the  last  session  ? 

A. — ^It  would  be  difficult  for  me  to  say ;  I  do  not  remember.  I  sup- 
pose that  I  know  of  nothing  why  I  shoidd  not  say  that  it  was  at  the 
usual  hour. 

Q. — ^What  hour  was  that  ? 

A. — ^After  five  or  six  o'clock ;  after  the  dinner  or  supper  hour,  which- 
ever they  called  it. 

Q. — Do  you  remember  what  time  it  was  when  the  case  was  given  to 
the  jury  ? 

A. — It  was  late  in  the  eveningj  Sir — ^I  should  suppose  somewhere  be- 
tween ten  and  eleven  o'clock  that  night. 

Q. — From  the  time  the  Court  convened  after  supper  or  dinner,  which- 
ever it  was  called,  until  the  jury  went  out,  did  Judge  Hardy  leave  the 
bench? 

A. — Not  to  my  recollection.    I  do  not  remember  that.  Sir. 
i        Q. — I  ask  you  whether  it  is  likely  that  you  would  have  recollected  it 
if  there  had  been  a  recess  taken  in  the  course  of  that  evening? 

A. — I  am  not  in  the  habit  of  remembering  anything  distinctly  that  is 
not  unusual,  not  connected  with  the  serious  aifairs  and  concerns  of  life, 
ftceording  to  my  opinion  at  the  time  it  takes  place. 

Q. — If  there  had  been  a  recess  in  the  course  of  that  evening,  would  it 
not  have  been  an  unusual  thing  ? 

A. — I  presume  not. 

Q. — ^Not  an  unusual  thing  to  have  a  recess  between  seven  and  ten 
o'clock  ? 

A. — No,  Sir ;  if  there  was  nothing  to  do. 

Q. — ^No ;  but  pending  a  trial,  right  alon^  ? 

A. — Judge  Hardy  is  in  the  habit  of  forcing  cases  through  as  well  as 
be  can.     Whether  he  did  on  that  occasion  adjourn  between  seven  and 
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ten  o'clock,  I  do  not  know,  I  cannot  remember,  I  cannot  tell.  I  shoiild 
think,  if  my  opinion  is  worth  anything,  if  ray  own  impression  is  worth 
anything,  that  ho  did  iwt  take  a  recess. 

Q. — You  say  that  Judge  Hardy  was  on  the  bench  daring  the  whole 
evening  from  the  time  the  Court  convened  until  the  charge  was  given 
to  the  jury?  Did  you  sec  him  on  the  bench  daring  that  w^hole  eve- 
ning? 

A. — So  far  as  a  lawyer  sees  a  Judge,  I  did,  Sir. 

Q. — You  are  acquainted  with» Judge  Hardy,  are  you  not? 

A. — I  have  known  Judge  Hardy,  I  think,  since  eighteen  hundred  and 
fifty-three. 

Q. — ^Have  you  seen  him  often  ? 

A. — I  have  seen  him  very  often ;  since  he  has  been  Judge,  more  fre- 
quently. 

Q. — In  Court  and  out  of  Court? 

A. — In  Court  and  out  of  Court. 

Q. — Were  you  present  when  Judge  Hardy  read  the  instructionB,  the 
apecial  issues,  and  his  general  charge  to  the  jury  ? 

A. — It  is  very  clear  in  my  recollection  that  1  was. 

Q. — Was  Jud^  Hardy  drunk  or  sober  then  ? 

A. — I  had  no  idea  of  nis  being  intoxicated.  That  idea  never  occurred 
to  me  until  I  read  some  of  the  testimony  in  this  case. 

Q. — Then  can  you  say  that  you  noticed  anything  indicating  intoxica- 
tion on  his  part  ? 

A. — ^Not  m  the  slightest. 

Q. — ^Now,  Sir,  what  is  Judge  Hardy's  uniform  demeanor  upon  the 
bench  ?  What  has  been  his  uniform  demeanor  upon  the  bench  since  be 
haa  assumed  th«  duties  of  the  office  of  Judge  of  the  Sixteenth  Judicial 
District  ? 

A. — Judge  Hardy's  demeanor  on  the  bench,  Sir,  is  characterized  by 
propriety.  His  manner  on  the  bench  is  somewhat  dictatorial,  Bomewb&t 
absolute ;  and  while  he  has,  so  £ar  as  I  have  seen,  been  guilty  of  no  im- 
propriety on  the  bench,  but  on  the  contraiy  his  manner  is  characterized 
by  propriety,  it  is  not  of  that  character  of  silent,  unobtrusive  propriety, 
which  constitutes,  perhaps,  if  you  please,  true  judicial  dignity.  BecauBe 
there  is  a  little  more  emphasis  about  his  manner  than* is  necessary  for  a 
Judge. 

Q. — Did  you  ever  see  the  slightest  indication  of  intoxication  in  him 
while  upon  the  bench  ? 

A. — ^Never ;  never  on  the  bench.  And  but  once,  to  my  recollection,  off 
the  bench. 

Q. — How  dpes  his  manner  upon  the  bench  differ  from  his  manner  in 
his  ordinary  Latercourse  among  his  friends  and  associates  ? 

A.— Totally  different,  Sir. 

Q.— Did  you  say  "  totally  different?" 

A. — ^Yes,  Sir. 

Q. — ^In  what  respect  ? 

A. — Off  the  bench,  he  is  boyish  and  social  to  an  extreme.  He  solieits 
social  conviviality.  He  wishes  everybody  to  call  him  Jim ;  and  he  calJB 
everybody  Tom,  Diek,  or  Harry,  as  the  case  may  be. 

Q. — Have  you  attended  every  term  of  his  Court  since  he  has  been  up- 
on the  bench  ? 

A. — Very  nearly.  So  far  aa  my  recollection  goes,  every  term.  Per- 
haps that  may  not  be  strictly  so.    I  cannot  speak  with  accuracy  aboat 
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things  which  take  place  in  the  nsaal  coarse  of  my  daily  walk  and  yoca- 
tion. 

Q. — ^Have  you  ever  seen  any  evidence  of  favoritism  toward  particular 
Attorneys  on  his  part  ?  Mr.  fcockway  has  accused  him  of  favoritism,  I 
think. 

A. — Such  an  impression  has  never  heen  made  upon  my  mind^  from 
Judge  Hardy's  life  and  conduct.  Such  a  reflection  never  occurred  to  my 
mind.  There  has  heen  something,  perhaps,  which  has  been  impressed 
upon  my  mind,  in  connection  with  that  question.  Sir.  I  have  noticed 
this,  Sir,  with  him :  There  is  a  young  gentleman  who  practises  at  the 
bar  at  his  Court,  whom  I  believe  to  be  an  intimate  personal  friend  of 
Judge  Hardy's,  who  has  been  so,  I  understand,  for  a  great  number  of 
years — long  before  either  of  them  came  to  this  country. 

Q. — ^In  which  county  is  he,  Sir? 

A. — He  lives  in  Amador  County,  Sir.  Judge  Hardy's  manner  toward 
this  young  man — and  that  is  the  point  upon  which  an  impression  was 
made  on  my  mind — has  been  more  absolute,  more  despotic,  more  posi* 
tive,  less  gentle,  than  towards  any  other  man  whom  I  Know,  who  prac- 
tises before  his  bar.  That  is  the  impression  that  has  been  made  upon  my 
mind ;  but  I  have  never  seen  anything  of  that  kind  which  you  could 
call  "  favoritism,"  exercised  by  Judge  Hardy.  But  it  never  occurred  to 
my  mind  to  think  of  anything  like  favoritism  in  connection  with  any- 
thing I  have  ever  seen  of  Judge  Hardy's  official  conduct. 

Q. — You  state  that  toward  that  young  man  he  has  been  more — ^what  f 

A. — Less  courteous,  less  gentle,  less  soothing — ^if  you  please — ^more 
positive,  more  firm,  less  respectful  to  him  than  he  would  be  to  you  or  to 
myself.  Other  than  that,  and  perhaps  with  regard  to  another  gentle- 
man living  in  the  same  county — there  may  be  something  of  the  same 
character  of  an  impression  made  upon  my  mind.  I  have  seen  no  differ- 
ence, except  those  cases.  I  have  seen  no  difference  in  Judge  Hardy's 
treatment  of  the  members  of  the  profession  who  practise  at  his  bar. 

Q. — Have  you  had  occasion,  in  your  practice  before  Judge  Hardy,  to 
attend  before  him  at  chambers,  as  well  as  in  Court,  on  questions  of  ob- 
tahiing  orders,  etc.  ? 

A. — I  do  not  recollect  that  I  ever  did.  I  say  that  I  have  no  confidence 
in  my  recollection  of  facts  connected  with  the  ordinary  business  of  my 
life.  Perhaps,  if  you  speak  to  me  of  a  particular  occasion,  I  may  re- 
member.    At  present,  I  do  not. 

Q. — I  do  not  ask  you  about  any  particular  occasion  j  but  whether,  in 
these  side-bar  matters  of  practice,  you  have  seen  anything  like  favoritism 
towards  members  of  the  oar  ?  Or,  whether  there  was  any  peculiar  facil- 
ity which  any  members  of  the  bar  had  in  obtaining  favors  from  him  f 

A. — Nothing  whatever.    No  such  reflection  has  ever  occurred  to  me. 

Q. — Do  you  remember  the  case  of  Mercier  vs.  Denny  and  others  ? 

A. — I  do,  sir. 

Q. — Were  you  Counsel  in  that  case  ? 

A. — For  the  plaintiff,  I  was. 

Q. — Mr.  Brockway  testified  that  Judge  Hardy  continued  that  case  from 
the  seventeenth  of  February  to  the  twenty-seventh  of  February,  without 
showing.  I  ask  you  to  look  at  that  affidavit,  Sir,  [handing  witness  a 
paper.] 

A. — -This  is  signed  by  me,  and  appears  to  be  in  my  handwriting.  I  have 
no  recollection  of  it,  independent  of  seeing  this  signature. 

Q. — And  you  swear  to  that  signature  ? 

A. — ^I  do  not  dispute  the  signature. 
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Q. — Now,  then,  apon  what  state  of  facts  was  that  affidavit  made  ? 

A. — The  explanation  I  will  give  of  this  affidavit  is  as  follows :  In  the 
ease  of  Mercier  vs,  Denny,  the  defendants  in  answer  to  the  plaintiff's 
complaint  set  up  a  former  recovery.  They  pleaded  in  abatement  or  bar. 
Whatever  it  is  called,  it  was  pleaded.  The  Counsel  who  drew  the  repli- 
cation to  that,  denied  the  allegation  of  the  former  judgment  in  so  inarti- 
ficial a  manner  that  I  was  satisfied  it  would  not  stand  the  test  of  legal 
criticism ;  and  I  desired  to  amend  that  replication  in  order  to  perfect  an 
imperfect  pleading. 

Q. — You  were  Associate  Counsel  with  whom  ? 

A. — I  was  Associate  Counsel,  but  I  never  saw  the  complaint  until  the 
night  before  the  time  of  trial.  The  night  before  the  trial  I  read  the 
pleadin&;s,  and  the  next  morning  I  went  into  the  Court  House  and  made 
the  application  to  amend.  I  was  surprised  when  the  Judge  refused  to 
allow  me  to  amend.  It  was  so  simple  and  so  obvious  a  right  which  I 
had — as  I  judge  from  my  experience — ^that  I  was  astonished  when  the 
Judge  refused  to  allow  me  to  make  that  amendment.  Because  the  judg* 
ment  itself  was  a  judgment  of  that  Court.  I  then  made  this  affidavit  $it 
that  time.  The  Judge  said  that  he  did  not  know  whether  he  could  allow 
me  to  make  the  amendment  at  any  time.  He  then  called  the  attention 
of  Counsel  in  the  case — if  I  recollect  right — ^to  a  rule  of  the  Court  which 
required  that  amendments  must  be  made  upon  five  days  notice.  He  then 
said  that  he  would  postpone  hearing  the  matter  so  as  to  allow  of  giving 
the  five  days  notice.  If  the  amendment  was  not  allowed,  the  judgment 
would  go  for  the  defendants,  of  course.  That  was  my  view  of  the  case. 
Upon  which  view  of  the  pleadings,  I  made  the  proposition  to  amend. 

Mr.  Williama. — Look  at  the  date  of  the  filing  of  that  paper.  [Hand- 
ing witness  a  paper.]  See  if  you  are  not  wrong  about  the  five  days. 
See  whether  Judge  Hardy  did  not  require  an  affidavit  before  postponing 
the  matter  at  all  r 

A. — I  do  not  want  to  correct  my  testimony  by  the  record.  The  record 
is  necessarily  more  correct  than  my  impressions.  I  know  that  I  made 
this  affidavit  then  and  there,  and  at  that  time. 

Q. — Look  at  that,  and  see  if  that  affidavit  was  not  filed  at  the  same 
time  as  this  ? 

A. — That  will  have  to  be  proved  by  itself.  That  is  not  in  my  hand- 
writing. 

Mr,  Willtams. — ^Now  let  me  see  if  I  understand  your  evidence,  Judge 
Bobinson.  On  the  day  when  this  affidavit  is  dated,  this  motion,  this  ap- 
plication for  leave  to  amend,  came  up.  It  was  the  day  for  which  the  case 
was  set  for  trial  ? 

A. — Yes,  Sir;  according  to  my  recollection. 

Q. — Did  you  make  an  application  for  leave  to  amend,  before  a  jury  was 
empanelled  ? 

A. — I  think  that  I  made  the  motion  the  first  moment  that  I  could  be 
heard,  at  the  very  opening  of  the  Court.  I  had  been  sick  two  weeks 
previously.  On  the  night  before,  I  discovered  we  were  in  that  position 
m  which  we  were  likely  to  lose  the  case  from  the  inartificial ity  of  the 
pleading ;  and  I  sought  to  remedy  the  plea. 

Q. — And  you  state  that  this  one  affidavit,  signed  by  yourself,  was  filed 
as  a  ground  for  the  application  for  time,  to  enable  you  to  give  notice  of 
this  motion  f 

A. — During  the  discussion  in  regard  to  the  motion,  this  matter  came 
up.  I  had  no  idea  but  that  my  statement  would  be  received  the  same  as 
an  affidavit.    I  had  no  doubt  of  that  fact ;  I  felt  a  perfect  conviction  in 
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regard  to  the  correctness  of  my  own  position.     But  something  was  said 
about  an  affidavit,  and  I  sat  down  and  wrote  that  affidavit. 

Q. — ^Judge  Hardy  refused  to  hear  your  motion  at  that  time,  but  post- 
poned the  trial  in  order  to  give  you  time  in  which  to  make  your  motion 
after  five  days  notice  ? 

A. — ^1  think  so ;  for  unless  I  had  been  compelled  to,  I  would  not  have 
written  that  affidavit. 

Q. — Was  that  an  unusual  proceeding  ? 

A." — It  was  an  unusual  proceeding  for  me  to  be  called  on  to  make  an 
affidavit  in  the  Court  House.  That  was  the  only  unusual  thing  about  it 
that  I  know  of. 

Q. — ^Was  the  case  postponed  from  the  seventeenth  to  the  twenty- 
seventh  of  February  ? 

A. — It  was  postponed  from  some  time  to  another  time. 
Q. — ^For  the  purpose  of  giving  time  for  a  notice  to  amend  the  replica- 
tion ? 

A. — Yes,  Sir;  in  order  that  the  five  days  time  prescribed  in  these 
rales  might  not  be  violated,  and  justice  done,  the  case  was  postponed  to 
meet  the  demands  of  that  rule. 

Q. — But  for  this  defect  in  the  pleadings,  was  the  plaintiff  ready  and 
anxious  for  trial  ? 
A. — ^Very,  Sir ;  ready,  and  anxious,  and  solicitous  for  trial. 
Q. — ^Did  the  plaintiff  apply  for  or  desire  a  postponement  of  the  trial 
of  the  cause  ? 
A. — For  no  other  purpose  whatever. 

Mr.  Campbell. — Well,  we  object  to  their  lugging  in  what  the  plaintiff 
said. 
The  Presiding  Officer  thought  that  the  testimony  was  inadmissible. 
Mr,  Willtams, — Was  the  plaintiff  ready  and  anxious  to  try  the  case  at 
that  time  ? 

A. — ^The  plaintiff's  Counsel  were  anxious  and  ready,  from  the  informa- 
tion received  from  their  client,  to  dispose  of  the  case.  I  did  not  doubt 
but  that  the  amendment  would  be  allowed,  and  that  we  should  go  on 
with  the  trial.  And  I  was  so  far  ready,  under  this  impression,  my  con- 
viction was  so  stronff  upon  this  point — although  I  was  not  professionally 
responsible  for  the  martificial  way  in  which  the  replication  had  been 
drawn  np — that  I  undertook  and  obligated  myself  to  pay  the  expenses 
of  that  five  days  continuance.  I  knew  that  I  had  to  make  the  apology 
and  explanation  to  my  client  about  the  matter;  and  that  he  should  not 
lose  anything  by  it,  I  told  him  that  I  would  pay  the  expenses  at  that 
time.  Kow,  so  far  as  I  was  informed,  my  client  was  then  ready  for  trial, 
and  had  all  his  witnesses  there. 

Q. — And  to  prevent  him  from  censuring  his  Counsel,  you  proposed  to 
pay  the  cost  imposed  by  the  Court  as  a  condition  of  the  continuance  ? 

A. — Yes,  Sir.  But  I  was  relieved  from  that  obligation  by  other  Coun- 
sel in  the  case.  My  impression  at  the  time  was,  Uiat  it  would  be  a  loss 
to  me  of  about  seventy-five  dollars.  You  see  I  had  my  client's  witnesses 
as  well  as  the  others  to  pay  for.  My  general  impression  then  was,  that 
I  had  lost  seventy-five  dollars  by  that  operation.  I  don't  remember  to 
have  seen  the  cost  bill.     In  fact,  I  am  sure  I  never  did. 

Q. — Now,  after  this  action  of  the  seventeenth,  the  Counsel  who  were 
opposed  to  you  in  that  case,  to  Judge  Hardy's  having  expressed  an  aver- 
sion  to   try  the  case,  or  to   hear  any  motion  in   regard   to  it — state 
whether  he  went  to  you  also  and  said  the  same  thing  ? 
A. — I  do  not  remember  it. 
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Q. — Bo  you  remember  Judge  Hardy's  conversing  with  you  as  well  as 
the  Counsel  on  the  other  side,  upon  the  subject  of  his  trying  the  case,  or 
getting  another  Judge  to  try  it  ? 

A. — I  do  not  remember  it.  I  have  an  indistinct  recollection  that 
Judge  Hardy  said  something  to  me  about  this  case.  But  I  do  not  re- 
member what  it  was,  because  it  was  not  an  unusual  thing.  It  was  not 
one  of  those  striking  things  which  my  memory  lays  hold  of.  He  might 
have  spoken  to  me  twenty  times,  and  I  not  remember  it,  in  regard  to 
that  subject.  I  had  no  idea  that  I  was  acting  history  then.  I  did  not 
think  that  there  was  anything  unusual  in  the  transaction. 

Q. — Judge  Robinson,  how  many  years  have  you  been  practising  lawT 

A. — Full  thirty  years;  perhaps  more. 

Mr.  WiUiains. — Well,  that  is  sufficient;  thirty  years  or  more. 

Witness. — I  will  correct  that.  From  twenty-eight  to  thirty  years.  I 
think  that  I  was  admitted  to  the  bar  just  a  little  before  I  was  twenty- 
one  years  of  age.     I  am  now  iust  exactly  fifty  years  old. 

Q. — What  do  you  say,  as  a  lawyer,  is  the  duty  of  a  Judge,  sitting  in  a 
criminal  case,  in  regard  to  the  empanelling  of  a  jury?  Should  he  ques- 
tion jurymen  as  to  their  competency?  Should  he  make  objections  to 
their  competency  ?  Do  you  say  that  it  is  the  duty  of  a  Judge  to  exam- 
ine jurymen  and  raise  objections  to  them,  or  is  it  not  his  duty  to  preside 
on  the  bench— in  the  language  of  the  President  of  this  Court— and  try 
the  case  as  the  Counsel  give  it  to  him  ?  Is  it  still  his  duty  to  examine 
jurymen,  and  raise  objections  on  the  ground  of  their  incompetency,  or  is 
that  the  duty  of  Counsel  ? 

A. — It  is  the  duty  of  Counsel,  exclusively,  in  my  estimation. 

Q. — Did  you  ever  hear  of  a  Judge  challenging  a  juryman  ? 

A. — Yes,  Sir,  1  heard  one  Judge  who  did  it. 

Q. — That  is  one  of  these  things  you  can  remember,  because  it  is  so  un- 
usual ? 

A. — Very  distinctly.  He  said  that  the  man  was  not  fit  to  be  a  jury- 
man in  that  case,  or  in  any  other  case.     [Merriment.] 

Q. — Who  was  that— Judge  Kent? 

A. — No,  Sir.  It  was  Judge  Creanor.  He  told  the  man  to  leave  the 
Court  House. 

Q. — That  was  rather  an  extraordinary  instance,  was  it  not  ? 

A. — It  is  the  only  one  that  I  remember.  Judge  Marshall  has  said  the 
same  thing,  but  not  to  a  juryman.  He  said  it  in  speaking  on  the  com- 
petency of  a  juryman.     He  used  pretty  much  the  same  language. 

Q. — As  some  of  the  members  of  this  Court  are  not  lawyers,  I  will  ask 
you  whether  the  fact  of  a  juror's  having  formed  or  expressed  an  opinion 
IS  a  cause  for  peremptory  challenge,  or  only  cause  for  objection,  which 
either  party  may  waive  ? 

Mr.  Campbell. — We  object  to  that  question. 

Witness. — It  is  the  privilege  of  the  prosecution  to  waive  that  point  It 
is  no  objection  to  the  competency  of  a  juryman. 

Mr.  Campbell. — [Interrupting.]     That  question  is  objected  to. 

Witness. — I  beg  pardon.  I  did  not  hear  the  objection,  or  I  should  not 
have  answered  the  question. 

Mr.  Williams. — Take  the  witness. 

CROSS   EXAMINATION. 

Mr.  Campbell. — With  regard  to  its  being  the  exclusive  duty  of  Connsel 
to  challenge  jurors,  suppose  that  a  Judge  were  sitting  in  a  case  of  great 
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pifblic  interest,  in  a  case  "which  has  attracted  puhlic  attention  generally, 
18  it  not  the  custom,  invariably,  for  the  Counsel  for  the  prosecution  and 
the  Counsel  for  the  defence  to  interrogate  jurors  with  regard  to  their 
having  formed  or  expressed  an  opinion  in  relation  to  the  case,  or  enter- 
taining a  prejudice  in  reference  to  it  ? 

A. — Under  almost  all  circumstances,  I  believe  that  that  is  the  case. 

Q. — ^Now,  in  a  case  of  that  kind,  suppose  that  that  duty  was  entirely 
omitted  by  the  District  Attorney,  who  allows  jurors  to  be  taken  without 
any  explanation  on  the  subject  as  to  whether  they  have  formed  or  ex- 
pressed opinions,  do  you  mean  to  say  that  it  would  not  then  be  the  duty 
of  the  Judge  to  call  attention  to  the  matter,  and  take  action  in  regard 
to  that  matter  ?  I  ask  if  you  do  not  think,  in  such  a  case  it  would  be 
the  duty  of  the  Judge  to  call  attention  to  the  matter,  and  himself  to 
take  action  in  regard  to  it  ?  When  even  the  names  of  the  jurors  were 
•  not  drawn  from  a  box,  but  simply  taken  from  the  jury  list  ? 

A. — I  could  tell  you  what  1  think  I  would  do,  if  I  was  Judge.  If 
I  was  Judge,  and  found  that  in  any  case,  or  in  any  instance,  injustice 
was  going  to  be  done  through  the  malfeasance  of  any  persons,  I  would 
try  and  see  that  justice  was  done. 

Q. — That  is  all  on  that  point.  You  say  that  when  you  first  came  in  to 
make  that  application  for  an  amendment  to  the  replication,  you  made 
your  motion  without  any  affidavit  ? 

A. — Yes,  Sir,  without  any  affidavit.    I  made  an  oral  statement,  simply. 

Q. — ^You  say  you  expected  the  motion  would  be  granted  as  a  matter  of 
course.  Were  you  not  aware  that  there  was  a  rule  of  the  Court  requir- 
ing notice  of  any  such  application  to  be  given  ? 

A. — ^No,  Sir.  I  was  not  then,  and  am  not  now.  There,  the  Judge  and 
I  differed  in  opinion.  I  thought  the  Practice  Act  controlled  that  matter, 
but  the  Court  thought  that  the  rule  of  Court  controlled  it.  I,  of  course, 
had  to  yield  to  the  Judge.  But  my  opinion  was,  that  it  was  competent 
for  me  to  make  that  motion  at  any  time  during  the  trial  of  the  case ;  for 
I  have  had  many  cases  in  my  own  county  where  I  was  allowed  to  make 
such  a  motion,  even  after  witnesses  had  been  examined. 

Q. — Were  you  not  Counsel  in  the  case  of  Higby  against  Calaveras 
County  ? 

A. — Under  the  circumstances,  I  should  say  that  I  was  less  than  that. 
It  would  be  placing  me  in  too  dignified  an  attitude  in  that  case,  to  call 
me  a  Counsel  in  it  ? 

Q. — I  mean  the  case  of  Higby  against  Calaveras  County  ? 

A. — Yes,  Sir.    I  was  Counsel  for  Calaveras  County  in  that  case. 

Q. — Do  you  remember  that  you  applied  then  for  an  amendment,  when 
the  case  was  up  for  trial,  and  it  was  objected  that  it  was  too  late  to 
amend ;  and  the  amendment  was  refused,  and  the  objection  sustained  f 

A. — I  must  say,  because  you  ask  the  question,  and  because  I  think  that 
Mr.  Higby  is  your  informant,  and  because  I  would  take  his  recollection 
in  preference  to  my  own,  that  that  was  probably  the  case. 

Q. — Were  you  not  aware,  that  under  tne  rules  of  the  Court,  no  amend- 
ments were  allowable  when  a  case  was  called  ? 

A. — ^No;  not  the  first  time,  perhaps.  Perhaps  I  might  have  remem- 
bered that  it  was  so  decided  oefore.  My  connection  with  the  Court 
House  is  scarcely  that  of  a  Court  House  Attorney.  I  am  generally 
employed  as  Counsel ;  and  the  details  of  the  business  in  the  Court  House 
are  not  particularly  familiar  to  me.  I  don't  think  that  I  have  drawn  up 
two  pleadings  since  I  have  been  in  the  State  ,*  and  hence  I  may  be  igno- 
rant about  these  things.    I  want  to  explain  that. 

36 
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Q. — ^Now,  when  you  made  your  application  for  this  amendment,  was 
there  not  an  objection  made  that  no  notice  had  been  given  of  it,  and 
that  therefore  it  was  too  late  to  amend  ? 

A. — Yes,  Sir.  I  think  that  that  was  the  objection  made  by  Judge 
Hardy  himself. 

Q. — And  then,  did  not  the  Court  continue  the  case  over  for  ten  days, 
and  tell  you,  in  the  meantime  to  file  your  affidavit  and  give  five  days 
notice  ? 

A. — ^No,  Sir;  I  think  not.  At  any  rate,  I  don't  remember  anything 
about  the  five  days. 

Mr.  CampbeU. — The  evidence  all  shows  that  the  case  was  continued 
from  the  seventeenth  to  the  twenty-seventh. 

Witness, — My  statements  are  always  to  be  corrected  by  the  records. 

Q. — What  1  want  to  get  at  is,  that  Judge  Hardy  would  not  then  allow 
you  your  motion  to  amend,  but  told  you  that  you  must  make  an  affidavit, 
as  a  ground  of  showing  for  a  continuance  of  the  case  ? 

A. — I  do  not  think  that  Judge  Hardy  would  tell  me  that  it  was  neces- 
sary for  me  to  make  an  affidavit  to  anything  I  might  say  in  a  Court 
House.  On  the  contrary^  credit  has  always  been  given  to  what  I  might 
say  there,  without  qualification.  My  word  is  always  taken  without  any 
reference  to  forms  or  oaths.  I  stated  that  I  believed  I  had  a  good  de- 
fence ;  that  the  facts  I  proposed  to  show  were  true.  It  may  be  that  the 
Judge  or  the  Counsel  on  the  other  side  suggested  that  it  was  the  practice 
to  make  an  affidavit  in  such  cases.  I  think  that  that  was  probably  the 
case,  because  it  was  so  unusual  a  thing  for  any  one  to  require  an  affidavit 
to  any  statement  I  might  make. 

Mr,  WiUiams. — State  whether,  when  you  made  this  application,  and  was 
informed  that  notice  must  be  given  before  the  motion  could  bo  heard, 
whether  the  Judge  did  not  require  that  as  a  prerequisite  there  should  be 
a  showing  to  entitle  the  party  to  a  postponement  with  a  view  to  the 
making  of  that  motion  at  a  future  period  r 

A.— JSe  required  that  something  should  be  done,  in  order  to  comply 
with  that  rule.  Whatever  was  the  requisition  of  that  rule,  it  was  re- 
quired of  me  to  do. 

Q. — Did  Judge  Hardy,  when  this  application  was  made  for  leave  to 
amend,  announce  that  he  could  not  hear  that  motion  without  a  proper 
showing  ? 

A. — Yes,  Sir ;  as  that  rule  required. 

Q. — Did  Judge  Hardy  announce  on  that  occasion  that  he  could  not 
hear  the  motion  to  amend  in  that  stage  of  the  proceedings,  without  a 
showing  being  made  by  affidavit  ?•* 

A. — 1  say  that  I  cannot  recollect  any  further  than  I  have  stated  in  the 
explanation  already  given  by  me.  I  made  an  application  for  leave  to 
amend.  Objection  was  made,  that  five  days  notice  had  not  been  given, 
I  believe,  though  I  cannot  remember  all  these  details  distinctly.  Then 
this  rule  of  Court  was  quoted.  And  it  was  to  comply  with  whatever  of 
exaction  there  was  in  that  rule,  that  I  did  whatever  was  then  done  bv 
me.  Whatever  I  then  did,  was  in  obedience  to  the  rule  of  Court,  as 
brought  to  my  notice  by  Judge  Hardy.  He  referred  to  that  rule  himself, 
if  I  recollect  correctly.  I  then  tried  to  comply  with  that  rule,  whatever 
its  provisions  were. 

Q. — You  have  already  stated  that  you  supposed  at  the  time  when  you 
made  application  for  leave  to  amend,  that  tne  motion  could  be  heard  at 
once,  without  affidavit,  or  other  £fhowing  ? 

A. — That  was  my  opinion  then. 
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Q. — Did  Judge  Hardy  deny  that  motion  until  a  proper  showing  was 
made? 

A. — ^He  denied  the  motion  for  leave  to  amend,  and  he  has  nerer  yet 
granted  it. 

Q. — When  he  denied  that  motion,  because  there  had  been  no  notice, 
and  because  an  affidavit  was  required,  do  you  then  answer  that  your  As- 
sociate Counsel  drew  up  these  affidavits,  or  caused  them  to  be  drawn  up, 
for  the  purpose  of  obtaining  a  continuance  for  a  few  days,  until  they 
could  make  that  showing,  and  make  that  notice  ? 

A. — I  did  what  I  did,  without  consultation  with  Associate  Counsel.  I 
made  my  affidavit  there.  Judge  Hardy  had  laid  down  a  proposition 
from  the  bench.  It  was  a  singular  one  to  me,  but  I  complied  with  its 
terms  so  far  as  they  bore  upon  me. 

Q. — Judge  Hardy  did  then  deny  the  motion,  as  the  matter  then  stood  ? 

A. — ^He  did,  Sir. 

Q, — You  did,  then,  for  the  purpose  of  obtaining  a  postponement,  and 
time  in  which  to  make  this  motion  regularly,  on  five  days  notice,  draw 
up  this  affidavit,  and  apply  for  a  continuance  ? 

A. — ^I  think  so.  I  made  my  affidavit  for  the  purpose  of  complying  with 
the  rules  and  terms  which  restricted  the  application,  as  they  were  given 
to  me  then.     I  made  my  affidavit  then,  without  solicitation. 

Mr.  WiUiams. — I  will  read  these  affidavits.  They  are  now  a  part  of  the 
testimony. 

Mr.  Williams  read  the  affidavits  made  in  the  case  of  Mercier  against 
Denny  and  others,  for  the  purposes  above  specified. 

Mr,  WiUiams. — The  plaintiff  himself  was  then  ready  for  trial,  but  the 
Counsel  wanted  time  for  leave  to  amend  their  replication  ? 
Witneu. — iCes,  Sir. 


TESTIMONY  OF  THOMAS   M.    HANSON. 

Thomas  M.  Hanson,  being  called  and  sworn,  testified  as  follows : 

Mr,  WiUiavM. — Where  do  you  reside? 

A. — ^In  San  Eafael,  Marin  County. 

Q. — ^What  is  your  business  ? 

A. — ^I  am  engaged  in  the  practice  of  the  law,  Sir. 

Q. — ^How  long  have  you  lived  there  ? 

A. — For  the  last  eight  years. 

Q. — Were  you  present  on  the  occasion  of  the  empanelment  of  the  jury 
in  the  case  of  the  People  against  Terry  ? 

A. — 1  was.  Sir. 

Q. — ^At  what  time  did  the  Court  open  on  that  day  ? 

A. — I  think  that  the  Court  opened  at  the  usual  hour ;  at  nine  o'clock. 

Q.^ — Do  you  remember  at  what  time  the  District  Attorney  announced 
himself  as  ready  to  commence  the  trial,  or  ready  to  commence  the  em- 
panelling of  the  jury  for  the  trial  of  the  case  ? 

A. — I  think  as  soon  as  the  Court  opened. 

Q. — The  record  seems  to  say  something  else. 

A. — ^Well,  I  do  not  recollect  now,  positively,  about  that  matter.  I 
know  that  he  said  the  witnesses  were  summoned  to  be  there  at  ten 
o'clock. 

Q. — ^Did  he  say  anything  about  the  witnesses  being  absent,  before  the 
jury  were  empanelled? 
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A. — According  to  the  best  of  my  impression,  he  said  nothing  about  the 
witnesses  being  absent,  until  after  the  jury  was  empanelled.  If  he  said 
anything  about  that  matter  before  the  empanelling  of  the  jury,  I  did  not 
hear  it.  I  recollect  distinctly,  hearing  him  say,  after  the  jury  was  em- 
panelled, that  the  witnesses  were  summoned  to  appear  at  ten  o'clock, 
and  that  the  hour  had  not  then  arrived. 

Q. — Do  you  remember  what  he  said  when  the  case  was  moved  ?  What 
was  done,,  and  when  the  first  remark  was  made  that  set  the  case  a  go- 
ing? 

A. — According  to  the  best  of  my  recollection,  nothing  particular  was 
said  at  the  time  the  case  was  called  for  trial.  When  the  case  was  called, 
they  went  on  to  select  a  jury.  I  know  the  District  Attorney  was  there, 
but  I  cannot  say  whether  the  District  Attorney  or  the  defendants  called 
the  jury.  Buf  I  know  that  there  seemed  to  be  no  difficulty  about  going 
on  with  the  empanelling  of  the  jury. 

Q. — ^Now,  when  the  case  was  called,  state  whether  or  not  Judge  Har- 
dy asked  the  District  Attorney  if  he  was  ready  for  trial? 

A. — ^At  the  time,  before  the  jury  was  empanelled,  I  cannot  state 
whether  or  not  Judge  Hardy  did  ask  that  question.  My  impression  is, 
that  the  case  was  previously  set  for  nine  o'clock;  and  that  at  nine 
o'clock,  when  the  Court  came  in,  they  went  on  with  the  empanelling  of 
the  jury ;  and  that  after  the  jury  was  empanelled,  it  was  said  that  the 
witnesses  for  the  prosecution  were  not  present,  and  were  not  expected 
to  bo  present  until  ten  o'clock. 

Q. — But  to  go  back,  Sir,  before  the  empanelling  of  the  jury :  Do  you 
recollect  whether  or  not  anything  was  then  said  by  the  District  Attorney 
about  the  witnesses  for  the  prosecution  being  in  a  boat  in  the  "  creek  f" 

A. — Not  before  the  empanelling  of  the  jury,  Sir. 

Q. — When  was  that  remark  made  ? 

A. — I  think  the  remark  was  made — that  the  witnesses  were  in  the 
"  creek  " — after  the  empanelling  of  the  jur^',  and  after  the  Court  had  ad- 
journed to  meet  at  ten  o'clock,  and  after  the  Court  had  again  met  at  ten 
o'clock.  That  is  my  impression.  Upon  the  Court  meeting  at  ten  o'clock, 
and  the  witnesses  for  the  prosecution  not  then  having  arrived,  the  Dis- 
trict Attorney  stated  that  the  witnesses  were  in  the  **  creek."  I  think 
that  he  made  the  remark  that  the  witnesses  were  in  the  •*  creek,"  or  that 
he  was  informed  that  they  were  there. 

Q. — Now,  can  you  state  whether  or  not  Judge  Hardy  sent  a  messenger 
to  see  whether  or  not  the  witnesses  were  in  the  "  creek,"  or  not  ? 

A. — I  cannot  state  whether  he  did,  or  not. 

Q. — Or  whether  anybody  went  to  see,  or  sent  a  messenger  for  that 
purpose  ? 

A. — I  cannot  state.  Sir. 

Q. — Xow,  I  want  to  see  whether  you  are  certain  that  this  was  after 
the  empanelling  of  the  jury,  or  whether  it  was  not  before  ? 

A. — According  to  the  best  of  my  recollection,  this  remark  was  made 
after  the  jury  was  empanelled,  and  after  the  Court  had  taken  a  recess 
until  ten  o'clock,  and  at  the  time  of  the  second  meeting  of  the  Court,  at 
ten  o'clock. 

Q. — ^As  a  matter  -of  fact,  were  or  were  not  the  witnesses  in  the 
"  creek "  at  that  time  ? 

A. — They  were  not.  Sir. 

Q. — ^Did  you  hear  the  testimony  of  other  witnesses  on  the  part  of  the 
prosecution  on  the  subject  of  the  same  transactions  at  th^  same  time  f 

A. — I  did  not  hear  it.    I  read  the  testimony  of  Mr.  Shafter. 
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Q. — ^Where  did  you  read  it  ? 

A. — I  read  it  in  one  of  the  papers. 

Mr.  Williams. — Then  you  did  not  read  it.  What  took  place  there,  ac- 
cording to  your  recollection,  which  called  out  whatever  Judge  Hardy 
said  about  its  not  being  ten  o'clock  ? 

A. — The  jury  had  been  empanelled,  and  a  recess  taken  until  ten 
o'clock.  At  the  hour  of  ten  o'clock,  the  Counsel  in  the  case  were  at  nijv 
office,  and  Mr.  Crittenden  remarked  that  the  hour  for  meeting,  ten 
o'clock,  had  arrived.  Upon  arriving  at  the  Court  House,  a  motion  was 
made  to  go  on  with  the  case.  Mr.  Crittenden  remarked  that  it  was  then 
ten  o'clock.  Judge  Hardy  looked  at  his  watch,  and  said  that  it  was  not 
quit^  ten  o'clock ;  and  that  he  would  wait  till  the  hour  had  arrived  at 
which  the  witnesses  were  summoned  to  appear. 

Q. — ^Was  there  any  conversation  then  about  the  correctness  of  watch- 
es f 

A. — I  believe  that  there  was  some  comparing  at  that  time. 

Q. — Was  anything  said  to  the  Judge  about  comparing  time  f 

A. — I  do  not  know  that  anything  particular  was  said  to  the  Judge 
about  that.  I  know  that  Mr.  Crittenden  took  out  his  watch,  and  said  it 
was  after  ten  o'clock.  Judge  Hardy  said  that  it  wanted  five  or  ten  min- 
utes, by  his  watch — I  think  he  said  five  minutes  of  ten. 

Q. — \Vhat  time  was  it,  assuming  Judge  Hardy's  watch  to  be  right, 
when  the  verdict  was  taken  ? 

A. — By  Judge  Hardy's  watch,  it  must  have  been  at  least  ten  minutes 
after  ten.  I  think  that  very  soon  after  the  hour  of  ten  had  arrived,  and 
while  the  Counsel  for  the  defence  was  pressing  the  case,  there  were  some 
few  remarks  made  by  the  District  Attorney  concerning  the  absence  of 
witnesses  on  the  part  of  the  prosecution.  I  think  that  he  said  that  he 
had  exhausted  all  the  processes  known  to  him  in  order  to  get  them  there. 
I  think  that  he  remarked  that  the  subpoenas  had  not  been  returned  to 
him,  upon  which  attachments  could  be  issued ;  that  he  could  not  ask  for 
attachments  on  that  ground.  I  think  that  that  language  was  used  by 
the  District  Attorney  then.    No  attachments  were  asked  for,  I  know. 

Q. — What  time  did  the  witnesses  arrive,  Sir  ? 

A. — I  think  that  they  arrived  about  half  past  twelve  o'clock.  I  think 
it  wa8  at  least  two  hours  after  the  verdict  was  rendered.  The  witnesses 
landed  at  Point  San  Quentin,  a  landing  about  five  miles  off  from  San 
Bafael.  They  did  not  oome  up  the  creek  at  all.  They  came  up  from 
San  Quentin  in  a  stage. 

Q. — Is  that  place  in  sight  from  the  Court  House  at  San  Bafael  ? 

A. — ^No,  Sir;  the  point  of  landing  is  not  in  sight. 

Q. — Who  were  the  witnesses,  Sir  ( 

A. — ^I  do  not  know  the  names  of  any  of  them.  They  were  the  wit- 
nesses for  the  prosecution  I  know,  and  that  is  about  all. 

Q. — This  was  on  the  fifth  or  sixth  of  July  ? 

A. — I  think  it  was. 

Q. — Were  you  present  on  the  second  of  July,  when  the  case  was  set 
for  trial  ? 

A. — I  think  I  was. 

Q. — Now,  can  you  say  whether  Mr.  Haskell,  Mr.  Stillman,  and  other 
witnesses  on  the  part  of  the  prosecution,  were  there  when  the  case  was 
set  for  trial  ? 

A. — I  cannot  say.  I  know  that  witnesses  for  the  prosecution  were 
there  before  the  sixth.    I  think  that  Mr.  Campbell  was  there. 

Q. — ^Do  you  know  whether  Judge  Campbell  was  in  the  Court  House 
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when  the  Court  announced  the  time  when  the  Court  would  he  open  on 
the  sixth  ?  Did  you  hear  such  an  announcement  made,  when  the  Court 
adjourned  on  the  second?  that  it  would  meet  at  nine  o'clock  on  the 
sixth? 

^. — I  know  it  was  so  generally  understood. 

Mr.  Campbell. — Understood  among  whom  ? 

A. — ^Why,  all  the  persons  living  over  there  so  understood  it. 

Mr.  Williams. — ^Was  Judge  Camphell  there  on  the  second,  for  the  pur- 
pose of  assisting  the  District  Attorney  in  prosecuting  the  case  ? 

A. — That  was  my  impression.  I  do  not  know  that  he  was  in  the  Court 
room.     I  knew  that  he  was  in  town.     That  was  my  understanding. 

Q. — Judge  Campbell  was  then  the  law  partner  of  the  District  Attorney 
of  this  city  and  county,  was  he  not  ? 

A.— Yes,  Sir  ? 

Q. — Did  Judge  Camphell  return  with  the  witnesses  when  they  came 
over? 

A. — ^Yes,  Sir. 

Mr.  Williams. — I  ask  these  questions  in  order  to  put  these  facts,  which 
are  admitted  by  Judge  Campbell,  in  the  shape  of  testimony.  Judge 
Campbell  came  over  with  these  witnesses  on  the  sixth  ? 

A. — ^Yes,  Sir ;  he  came  over  on  the  sixth. 

Q. — When  did  they  get  there  ? 

A. — ^They  got  there  about  half  past  twelve. 

CROSS  EXAMINATION. 

Mr.  Camphell. — Will  you  state  what  are  the  usual  means  of  communi- 
cation between  San  Eafael  and  San  Francisco  ? 

A. — The  usual  means  of  communication  are  by  a  steamboat  which  runs 
from  San  Francisco  to  Petaluma  and  back,  and  touches  at  Point  San 
Quentin ;  and  from  San  Quentin  there  is  a  stage  which  runs  to  San  Ba- 
fael,  a  distance  of  four  or  five  miles.  Then  sometimes  Whitehall  boats 
come  up  from  San  Francisco  into  the  "  creek."  Sometimes  these  boats 
land  at  San  Quentin,  and  sometimes  they  come  up  the  *'  creek." 

Q. — When  does  the  steamboat  leave  San  Bafaef  ? 

A. — Usually  in  the  morning,  at  half  past  nine  or  ten.  It  leaves  San 
Francisco  at  one  o'clock  in  the  evening,  to  return. 

Q. — Do  vou  recollect  whether  there  was  any  formal  recess  of  the  Court 
taken  at  all  during  the  pendency  of  that  trial,  or  whether  or  not  Judge 
Hardy  remained  od  the  bench  all  the  time  ? 

A. — I  think  that  there  was  a  little  recess  taken  after  the  empanelling 
of  the  jury,  but  I  cannot  state  positively.  I  know  that  there  was  a  sus- 
pension of  the  proceedings  after  the  empanelling  of  the  jury,  and  before 
the  verdict  was  rendered. 

Mr.  WiUiam^s. — On  what  day  of  the  week  was  this  sixth  of  July  ? 

A. — I  do  not  recollect. 

Q. — Friday,  was  it  not  ? 

A. — I  do  not  recollect. 

Senator  De  Long. — Was  there  any  clock  in  the  Court  room  ? 

A. — No,  Sir ;  not  in  the  Court  room. 

Senator  De  Long. — Was  there  any  clock  in  the  Court  House? 

A. — NOy  Sir;  none  in  the  Court  House,  that  I  know  of 

Senator  De  Long. — Did  you  notice  what  time  it  was  by  your  watch,  or 
by  any  other  time-piece,  at  the  time  when  the  verdict  was  rendered,  and 
the  jury  discharged  ? 
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A. — ^I  do  not  know.  I  have  a  clock  at  my  office,  and  before  the  Coun- 
sel went  down  to  the  Court  House  after  the  recess,  they  remarked  what 
time  it  was.  Mr.  Crittenden  said  that  it  was  ten  o'clock.  I  did  not  look 
at  my  clock  at  all,  that  I  remember. 

Mr.  WUltams. — In  speaking  about  time,  watches,  and  clocks,  it  has 
been  said  that  it  wanted  twenty  minutes  of  ten  by  ]4r.  Gordon's  clock 
when  the  verdict  was  rendered.     What  do  you  know  about  that  clock  ? 

A. — It  is  well  known  in  that  place  that  that  clock  is  very  unreliable — 
sometimes  it  is  too  fast,  and  sometimes  too  slow.  It  does  not  keep  good 
time.  I  did  not  look  at  that  clock  at  that  time ;  in  fact  did  not  notice 
any  clock  myself  at  all. 

Mr.  Campbell. — What  was  the  condition  of  the  District  Attorney,  Mr. 
Haralson,  on  that  day,  as  to  sobriety  ? 

Mr.  WiUiams. — ^We  are  not  trying  the  District  Attorney  of  Marin 
County  now.  I  don't  know  but  he  may  be  before  this  Court  at  some 
future  time  for  trial.  But  I  object  to  trying  him  when  he  has  no  oppor- 
tunity for  defence. 

Mr.  Campbell. — I  think  the  matter  is  pertinent  to  this  case. 

The  Presiding  Officer. — If  you  think  that  it  is  a  matter  bearing  upon  the 
exercise  of  the  discretion  of  the  Court,  it  is  admissible,  in  my  opinion. 

Mr.  Campbell. — Then,  what  was  the  condition  of  the  District  Attorney, 
as  to  sobriety,  on  that  day  ? 

A. — ^Well,  I  did  not  notice  anything  remarkable,  anything  peculiar, 
about  him.  As  usual,  he  seemed  to  be  fully  possessed  of  his  senses.  I 
did  not  observe  anvthing  remarkable  about  him  in  any  way  at  all. 

Q. — ^Had  he  not  been  drinking  very  hard  for  several  days  previous  ? 

A. — I  did  not  see  him  drinking  at  all. 

Mr.  Williams. — I  am  requested  to  ask  you  whether  any  witnesses  .were 
sworn  in  that  trial  ? 

A. — No  witnesses  were  sworn. 

Q. — No  witnesses  had  arrived,  and  none  did  arrive  till  two  hours  after 
the  case  was  submitted  ? 

A. — That  is  so,  I  believe. 

Q. — Upon  whose  motion  was  the  Court  asked  to  take  the  verdict  of  the 
jurv? 

A. — I  think  it  was  upon  Mr.  Hoge's  motion ;  I  think  it  was  Mr.  Hoge 
made  the  motion.  When  the  motion  was  first  made,  the  Judge  stated 
that  the  hour  had  not  yet  arrived ;  that  he  would  wait  a  little  longer.  I 
think  that  the  next  time  the  motion  was  made,  it  was  about  fifteen  min- 
utes after*the  motion  was  first  made. 

Q. — What  did  Judge  Hardy  do  in  reference  to  directing  the  jury  to 
find  a  verdict  ? 

A. — I  have  forgotten  his  exact  words.  But  the  substance  of  what  he 
said  to  the  jury  was,  that  in  the  absence  of  any  testimony,  there  being 
no  testimony  in  the  case,  they  must  render  a  verdict  for  the  defendant. 
I  don't  recollect  the  exact  words. 

Mr.  Campbell. — ^No  witnesses  were  sworn  in  the  case  ? 

A. — ^None,  Sir. 

Q. — Now,  how  do  you  know  that  it  was  fifteen  minutes  past  ten  by 
Judge  Hardy's  watch  when  the  last  motion  was  made  by  Mr.  Hoge  to 
take  a  verdict  ? 

A. — I  did  not  say  that.  I  said  that  when  the  motion  was  first  made 
to  take  a  verdict.  Judge  Hardy  said  that  it  was  not  yet  the  hour,  and 
that  he  would  wait  a  little  longer.    And  I  said  that  I  thought  it  was 
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about  fifteen  minates  afler  the  first  motion  of  this  kind  was  made,  before 
the  second  one  was  made. 

Q. — Did  Judge  Hardy  say  what  time  it  was  by  his  watch  when  the 
first  motion  was  made  ? 

A. — I  don't  think  he  stated  the  precise  time. 

Q. — After  the  motion  was  first  made  to  take  a  verdict — as  you  say 
there  were  two  motions  made  of  this  kind — and  after  there  had  been  a 
short  pause  in  the  proceedings,  did  not  Judge  Hardy  vohmtarily  exclaim, 
"  The  time  is  up  "  ? 

A. — I  think  not.  I  do  not  remember.  I  think  he  stated  that  the  time 
was  not  up  when  the  first  motion  was  made ;  but  I  do  not  recollect  of 
his  making  use  of  that  expression  before  the  second  motion  was  made. 

Senator  Perkins, — ^Did  you  see  Judge  Hardy's  watch? 

A. — I  heard  him  state  what  time  it  was  by  his  watch. 

Senator  Perkins, — But  you  did  not  know  then,  from  personal  observa- 
tion, what  time  it  was  by  his  watch  ? 

A. — No,  Sir.     I  don't  remember  that  I  did. 

Senator  Perkins, — Then  you  didn't  know  anything  about  what  time  it 
was  yourself? 

A. — Mr.  Crittenden  stated,  before  leaving  my  office  to  return  to  the 
Court  House,  after  the  recess,  that  it  was  past  ten  o'clock. 

Senator  Perkins. — How  far  was  it  from  your  office  to  the  Court  House? 

A. — It  is  about  two  minutes  walk  from  the  Court  House  to  my  office. 


TESTIMONY   OF  J.   P.   HOQE. 

J.  P.  Hoge,  being  called,  was  sworn,  and  testified  as  follows  : 

Mr,  Williams, — You  live  in  San  Francisco  ? 

A. — Yes,  Sir. 

Q. — You  are  engaged  in  the  practice  of  the  law  here,  Sir  ? 

A. — Yes,  Sir. 

Q. — You  were  a  Counsel  for  Judge  Terry  in  the  case  of  the  People 
against  him,  tried  in  San  Rafael,  Marin  County,  in  July,  eighteen  hun- 
dred and  sixty  ? 

A. — I  was,  Sir,  one  of  his  Counsel. 

Q. — I  wish  you  would  state,  rather  slowly,  the  history  of  that  pro- 
ceeding, from  the  time  the  motion  was  first  made  in  the  cAse,  in  the 
morning,  until  it  was  ended  by  the  discharge  of  the  jury.  And,  first, 
the  case  was  tried  in  the  County  of  Marin  ? 

A. — Yes,  Sir. 

Q. — In  the  Town  of  San  Bafael,  the  county  seat  of  that  County  ? 

A. — ^Yes,  Sir. 

Q. — Now,  go  on,  Sir. 

A. — ^Well,  Sir,  I  don't  know  that  I  could  state,  particularly,  everything 
that  took  place  during  that  trial,  from  the  commencement  to  the  end  of 
it.  I  could  not  undertake  to  give,  distinctly,  all  the  minutiae  of  the  pro- 
ceedings ;  for  it  is  not  likely  that  I  remember  them  all.  I  know  that 
the  trial  of  Judge  Terry  was  fixed  for  a  particular  day  during  that  term. 
The  sixth  of  July,  I  think.  I  know  it  was  after  the  fourth  of  July.  I 
think  it  was  fixed  by  agreement,  or  under  some  understanding  among 
Counsel,  in  order  to  suit  their  convenience  with  regard  to  the  fourth  of 
July.    I  was  not  at  San  Hafael  on  the  day  when  the  case  was  fixed  for 
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trial.  The  day  before  the  case  was  fixed  for  trials  the  CouDsel  for  tde 
defence,  and,  I  think,  some  of  the  witnesses — I  don't  recollect  whether 
Judge  Terry  himself  was  along  or  not — ^left  here  in  the  Petaluma  boat, 
which  stops  and  discharges  passengers  at  San  Quentin.  From  that  point 
we  took  a  stage  and  went  up  to  San  Rafael.  We  got  to  San  Eafael  som« 
time  in  the  middle  of  the  atlernoon,  on  the  day  before  the  day  when  th« 
case  was  set  for  trial.  The  Court  was  to  meet  the  next  morning  at  nine 
o'clock,  as  wo  had  been  given  to  understand.  On  the  next  morning,  when 
nine  o'clock  came  round,  we  went  up  to  the  Court  room.  I  don't  recol- 
lect whether  there  was  any  preliminary  business  done  with  regard  to  any 
other  matter  or  not.  When  this  case  of  the  People  against  Terry  wan 
called,  we  announced  ourselves  as  ready  for  trial.     The  jury  were  called. 

Mr,  Williams. — [Interrupting.]  Now,  just  state,  there,  if  you  please,  if, 
before  the  jury  were  called,  there  was  anything  said  about  witnesses  for 
the  prosecution  being  on  their  way  ? 

A. — I  think  that  the  Court  asked  the  Prosecuting  Attorney  if  he  was 
ready  for  trial.  He  said  that  his  witnesses  were  all  subpoenaed.  I  don't 
recollect  whether  he  said  that  they  were  there  or  not,  at  that  time.  At 
all  events,  the  Prosecuting  Attorney  announced  himself  as  ready  to  go 
on.  The  jury  were  called  and  examined,  and  in  a  short  time  the  entire 
jury  were  sworn  in. 

Q. — ^Do  you  recollect  whether,  before  the  jury  were  empanelled,  and 
at  the  time  when  the  Judge  asked  the  Prosecuting  Attorney  if  he  was 
ready  for  tnal,  ii  he  then  said  anything  about  the  witnesses  for  the  pro- 
secution being  in  the  "  creek  "  ? 

A. — That  was  said,  but  I  don't  know  whether  at  that  time  or  not. 
There  was  considerable  conversation  took  place ;  and  I  think  that  the 
Prosecuting  Attorney  stated  that  he  had  his  witnesses  summoned,  and 
that  he  had  exhausted  all  his  power  to  get  them  there.  But  I  don't  re- 
collect the  precise  time  when  this  was  said. 

Mr.  Williams, — You  are  going  along  too  fast,  Mr.  Hoge.  You  stated 
that  when  the  case  was  called,  that  the  District  Attorney  announced 
himself  as  ready  for  trial,  in  reply  to  a  question  from  the  Court  ? 

A. — Yes,  Sir. 

Q. — The  jury  were  then  called  ? 

A. — Yes,  Sir. 

Q. — ^And  you  then  proceeded  to  empanel  the  jury  ? 

A. — Yes,  Sir. 

Q. — How  did  you  empanel  them  ? 

A. — We  examined  them  in  the  usual  way,  and  those  who  were  accepted 
were  sworn  in. 

Q. — ^How  were  they  examined  ? 

A. — Thej-  were  examined  as  to  their  qualifications.  I  think  that  some 
few  of  them  were  challenged— one  or  two. 

Q. — The  jurors  were  examined  in  the  usual  way,  touching  their  quali- 
fications to  sit  as  jurors  ? 

A. — Yes,  Sir. 

Q. — Who  examined  them  as  to  their  qualifications  ? 

A. — The  Prosecuting  Attorney  on  the  one  side,  and  myself  on  the 
other.  At  least  he  went  through  the  usual  forms,  and  announced  wheth- 
er he  accepted  them  or  not.  He  either  accepted  them,  or  said  what  he 
had  to  say  on  the  subject.  I  don't  recollect  whether  he  challenged  any 
jurymen  or  not.  He  either  did,  or  acknowledged  that  he  had  no  chal- 
lenge to  make  ;  either  one  way  or  the  other. 

37 
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Q. — Do  you  recollect  whether,  upon  an  objection  being  made  to  any 
juryman,  there  were  any  Triers  appointed  ? 

A. — No,  Sir ;  I  do  not  recollect  whether  there  was  or  not.  I  hare  a 
recollection  that  one  or  two  of  the  jurors  were  challenged.  I  think  that 
I  challenged  one  or  two  myself.  I  know  that  I  examined  them  very 
particularly  before  I  accepted  any.  And  I  think  that  I  challenged  one 
or  two.  I  don't  recollect  whether  the  State  challenged  any  or  not.  I 
do  not  think  that  the  Prosecuting  Attorney  did  challenge  any. 

Q. — Do  you  mean  to  say  that  you  challenged  one  or  tw6  peremptorily, 
or  upon  examination,  and  for  cause  ? 

A. — I  think  peremptorily.  Perhaps  one  or  two  may  have  been  re- 
jected for  cause,  upon  examination.  That  might  have  been.  My  im- 
pression is  not  verj''  distinct  about  it.  But  I  have  a  very  strong  impra- 
9ion  that  one  or  two  jurymen  were  excused,  for  cause. 

Q. — You  mean  rejected  ? 

A. — Well,  perhaps  that  is  the  precise  term. 

Q. — You  are  in  the  habit  of  always  speaking  very  gently  in  the  pres- 
ence of  the  jury  ? 

.A. — Yes,  Sir;  I  am  always  very  polite  to  them.     I  always  say  that 
they  are  excused,  instead  of  rejected. 
.  /Senator  Sovle. — On  the  ground  that  "easy  blows  kill  the  devil." 

Witness. — ^Yes,  Sir.  No  use  in  making  them  mad ;  you  might  want 
them  in  another  case  in  the  same  term. 

Q. — ^Was  anything  done,  or  neglected  to  be  done,  in  the  empanelling  of 
that  jury,  that  struck  you  as  out  of  the  ordinary  course  of  public  prose- 
cutions in  Court  ? 
.  A. — I  think  nothing  whatever. 

Q. — Did  you  see  anything  there  that  indicated  any  necessity  whatever 
for  the  Court  to  interfere,  and  take  the  duties  of  the  District  Attorney 
out  of  the  District  Attorney's  hands  ? 

A. — I  saw  nothing  of  the  sort. 

Q. — How  long  have  you  been  practising  law  ?  ^ 

A« — A  mighty  long  time,  I  know. 

Q.—^o  long  that  you  have  forgotten,  I  suppose  ? 

A. — Yes,  Sir,  almost.  I  have  been  practising  law  over  twenty-five 
years.     Is  that  near  enough  for  you  ? 

Mr,  Williams. — Yes,  Sir,  that  will  answer  our  purpose.  A  quarter  of  a 
century  will  do.  You  have  tried  a  great  many  cases,  haven't  you,  before 
a  jury? 

A. — Yes,  Sir. 

Q. — You  say  there  was  nothing  then  unusual  in  the  course  adopted  by 
the  District  Attorney  in  empanelling  that  jury  ? 

A. — I  saw  nothing.  Sir.  He  heard  our  examination,  and  I  don't  recol- 
lect that  he  challenged  any  jurymen. 

Q. — Well,  is  it  not  frequently  the  case  that  a  District  Attomey^  does 
not  challenge  any  of  the  jury,  when  they  are  neighbors  of  his,  and  he 
knows  them  all  well  ? 

A. — Very  frequently  the  case,  I  should  suppose;  particularly  in  a 
county  like  Marin,  where  I  suppose  General  Haralson  knows  every  man 
in  the  county. 

Q. — Did  you  ever  know  of  a  Judge  going  into  a  county  where  he  was 
a  stranger,  to  hold  a  term  of  Court,  to  interfere  with  a  District  Attorney 
in  the  conduct  of  a  case  on  the  part  of  the  prosecution  ? 

A. — I  don't  recollect  that  I  ever  did.    I  don't  know  that  I  ever  heard 
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of  a  District  Judge  or  any  other  Judge  interfering  with  the  District  At- 
torney in  the  discharge  of  his  duties  on  any  occasion. 

Q. — What,  in  your  opinion,  is  the  duty  of  a  Judge  ?  Is  it  to  interfere 
and  examine  jurors  himself,  and  on  his  own  account,  or  is  it  to  leave  that 
business  to  the  District  Attorney  and  the  defendant's  Counsel  ? 

A. — I  think  the  latter  is  the  universal  practice.  I  have  not  now  any 
recollection  of  any  Judge  interfering  with  the  examination  of  jury- 
men. 

Q. — ^Would  it  not  strike  you  as  a  most  extraordinary  occurrence  for  a 
Judge  to  do  so  ? 

A. — It  certainly  would.  There  would  have  to  be  very  extraordinary 
circumstances  to  justify  such  a  proceeding  to  my  mind.  I  should  look 
upon  it  as  a  flagrant  and  intended  insult  to  the  District  Attorney,  unless 
there  was  some  mighty  good  and  obvious  cause  for  it. 

Q. — Did  you  see  anything  in  the  i^istrict  Attorney  on  that  day,  in  his 
conduct  or  demeanor,  or  anything  else,  in  your  opinion,  as  a  lawyer  of 
experience,  would  warrant  a  Judge  in  interfering  in  the  examination  of 
jurors  ? 

A. — I  did  not,  Sir. 

Q. — When  the  jury  were  empanelled,  did  they  proceed  immediately  to 
trial? 

A. — The  District  Attorney  had  his  witnesses  called,  either  out  of  the 
window,  or  at  the  door,  and  the  officer  reported  that  they  did  not  an- 
swer. I  pressed  that  the  case  should  go  on.  I  insisted  upon  its  going 
to  the  jury,  if  there  was  no  testimony  to  be  oflbred  by  the  prosecution. 
Or  I  insisted  upon  the  Prosecuting  Attorney  going  on  with  his  testi- 
mony, if  he  had  any.  And  if  he  had  not  got  any,  I  insisted  upon  the 
cause  goirfg  on  in  the  usual  way.  I  insisted  upon  my  right — tnat  as  a 
matter  of  right,  the  case  should  go  on. 

Q. — Did  J  udge  Hardy  refuse  to  go  on  ? 

A. — He  refused  to  go  on.     I  think  he  informed  us  that  he  should  wait 
until  ten  o'clock.     It  lacked  then  some  time  of  that  hour.     I  examined 
my  watch  continually,  in  the  meantime,  and  continually  urged  that  the 
case  should  go  on.     I  think  I  had  my  watch  in  my  hand  at  ten  o'clock, . 
and  insisted  that  the  cause  should  go  to  the  jury. 

Q. — Now,  to  go  back  a  little.  When  you  insisted  that  the  case  should 
go  on,  or  at  any  time  before  the  jury  were  finally  discharged,  was  there 
any  intimation  to  Judge  Hardy,  made  by  the  District  Attorney,  or  any- 
body else,  that  these  witnesses  for  the  prosecution  were'  subpoenaed  for 
ten  o'clock,  instead  of  nine  ? 

A. — ^Not  that  I  heard  of.  The  District  Attorney  stated  that  he  had 
issued  a  subpoena  for  his  witnesses,  and  exhausted  all  his  power  to  get 
them  there.  My  information  was  that  these  witnesses  were  present 
when  the  cause  was  fixed  for  trial  at  the  previous  day  of  the  term.  I 
think  I  requested  Judge  Terry — or  I  don't  know  but  it  was  a  matter  of 
agreement  among  Counsel — to  have  the  case  fixed  for  the  sixth.  My 
object  was  to  have  the  matter  go  over  the  fourth  of  July.  I  wanted  to 
leave  here  after  the  fourth  of  July.  I  was  not  present  at  the  time  the 
cause  was  fixed  for  trial. 

Q.— ^Now,  notwithstanding  the  fact  that  there  was  no  intimation  that 
the  subpoenas  were  not  made  returnable  at  nine  o'clock,  Judge  Hardy 
refused  to  go  on  with  the  case  until  the  hour  of  ten  had  arrived  i 

A. — He  did.  I  suppose  upon  the  principle  that  a  Justice  of  the  Peace 
allows  that  it  is  nine  o'clock  until  it  is  ten. 
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Q. — I  suppose  that  you  thought  that  it  was  rather  of  a  Justice  of  tiie 
Peace  proceeding  to  give  him  that  hour,  didn't  you  ? 

A. — 1  never  knew  it  done  in  a  criminal  cause  before,  in  a  District 
Court. 

Q. — Never  knew  an  hour  given  to  the  prosecution,  under  such  circum- 
stances, after  a  jury  was  empanelled  ? 

A. — Not  in  a  superior  Court.  I  know  it  is  the  practice  in  Justices' 
Courts,  in  private  suits. 

Mr.  Eclgerton. — It  is  so  by  statute  here,  in  those  Courts. 

Witn^fis. — It  was  mere  practice,  I  know,  oh  the  other  side. 

Mr.  Williams. — You  repeatedly  urged  bringing  the  cause  to  a  close,  and 
urged  it  with  great  pertinacity  ? 

A. — I  think  I  did,  Sir.  I  spoke  to  the  Court  several  times  while  we 
were  waiting.  I  insisted  upon  going  on  as  soon  as  the  jury  were  em- 
panelled. And  I  think  that  I  did  several  other  times  before  the  case 
was  given  to  the  jury.  I  think  I  had  my  watch  in  my  hand  when  I 
made  my  last  motion. 

Q. — Do  you  know  what  time  it  was  when  you  pressed  the  cause,  and 
when  Judge  Hardy  stopped  you,  and  remarked  that  it  lacked  some  min- 
utes before  ten  ? 

A. — That  was  after  the  jury  was  empanelled,  and,  I  think,  it  was  after 
we  had  waited  some  little  time.  It  was  after  the  jury  had  been  called 
and  empanelled,  and  after  the  Prosecuting  Attoraey  had  said  that  he 
could  not  produce  any  witncfsses.  I  do  not  recollect  exactly  what  time 
it  was.     I  know  that  we  waited  there  some  considerable  time. 

Q. — Now,  the  question  is,  whether  Judge  Hardy  said  to  you,  in  reply, 
that  it  was  not  then  ten  o'clock  by  a  few  minutes  ? 

A. — He  did  stop  me  on  one  occasion,  I  am  confident,  and  tell  me  that 
it  was  not  time  yet.  He  did  not  seem  to  take  my  watch  as  the  correct 
time. 

Q. — Do  you  recollect,  when  he  said  that  it  was  not  time  yet,  how  many 
minutes  it  still  lacked  of  the  expiration  of  the  hour  ? 

A. — Well,  I  could  not  say,  positively. 

Q. — Do  you  recollect  comparing  statements  as  to  time  with  his  watch  ? 

A. — ^Yes,  Sir. 

Q. — How  did  they  compare  ? 

A. — I  don't  recollect  exactly.  There  may  have  been  some  few  minutes 
difference ;  in  fact,  I  know  there  must  have  been  some  few  minutes  dif- 
ference.    Probably  five  or  ten  minutes. 

Q. — Were  you  present  with  Judge  Hardy  immediately  after  the  jury 
were  discharged,  when  there  was  any  comparison  between  Judge  Har- 
dy's watch  and  those  of  other  gentlemen  in  the  Court  room  ? 

A. — I  do  not  remember. 

Q. — Or  on  the  boat  coming  home  ? 

A. — I  may  have  been,,  but  I  do  not  recollect. 

Q. — ^Nor  right  there  ? 

A. — ^No,  Sir ;  I  don't  recollect.  I  know  I  did  not  think  it  was  much  of 
a  question.  I  know  I  did  not  suppose  the  witnesses  could  get  there  at 
ail.  I  know  that  I  supposed  that  if  the  witnesses  were  really  anxious  to 
get  there,  they  would  nave  come  over  the  day  before. 

Mr.  WiUiarm. — Yes,  Sir ;  as  anybody  would. 

Witness.-^l  was  informed,  however,  that  they  were  coming.  I  under- 
stood that  they  were  coming  in  a  small  boat.  In  fact,  I  think  I  under- 
stood, while  here,  that  they  intended  to  leave  in  Leonidas  Haskell's  sail- 
boat, and  go  over  there.     And  I  think  that  I  heard  that  at  San  Kafael 
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Q. — ^If  there  was  anything  in  Judge  Hardy's  conduct  in  the  empanel- 
ling of  that  jury,  or  in  ordering  the  verdict  to  be  taken,  after  having 
waited  for  some  time,  that  was  unbecoming  or  improper,  according  to 
your  judgment,  as  formed  from  your  experience  as  a  lawyer,  state  what 
it  was.  If  you  saw  anything  in  the  conduct  of  Judge  Hardy,  on  the 
bench,  or  on  that  occasion,  either  during  the  empanelling  of  the  jury  or 
in  the  ordering  of  the  verdict  to  be  taken,  after  having  made  the  delay 
which  he  did,  different  from  the  practice  of  Judges  in  general,  state  it. 

A. — Well,  Sir,  I  thought  that  he  extended  more  privileges  to  the  prose- 
cution than  I  was  in  the  habit  of  seeing  Judges  extend  to  prosecutors. 
Tf  there  was  anything  unusual  at  all,  it  was  in  that  respect.  1  am  of  the 
opinion  that  a  Judge  has  no  right  to  stop  the  progress  of  a  cause,  and 
wait  for  witnesses  for  the  prosecutor,  in  criminal  cases,  if  he  is  not 
ready;  not  when  the  defendant  is  there,  pressing  for  his  right;  except 
it  would  be  under  very  extraordinary  circumstances. 

Q. — Especially  without  there  being  any  motion  made,  any  showing 
made,  any  affidavit  on  the  part  of  the  bistrict  Attorney  setting  forth 
cause  for  delay  ? 

A. — ^I  think  that  some  kind  of  a  showing  ought  to  be  required  at  least. 
I  have  never  known  such  delay  before,  under  such  circumstances,  after 
a  jury  were  sworn  in. 

Q. — Was  there  any  affidavit  offered  by  the  District  Attorney,  or  by 
anybody  else  acting  on  the  part  of  the  Prosecution,  to  show  any  reason 
why  there  should  be  any  delay  ?  Any  affidavit  that  witnesses  were  ex- 
pected, or  anything  of  that  kind  ? 

A. — There  was  no  affidavit  offered. 

Q. — No  application  madS  for  time  upon  showing  ? 

A. — 'So,  Sir.  There  was  a  general  statement  made  on  the  part  of  the 
District  Attorney,  that  he  had  exhausted  all  his  power  to  get  the  witnesses 
there,  but  they  "were  not  there.  There  was  no  showing  or  motion  made 
for  continuance. 

Q. — If  Judge  Hardy  had  volunteered,  under  these  circumstances,  to 
delay  the  triiu  of  that  case,  or  delay  the  rendering  of  the  verdict  beyond 
the  hour  from  the  opening  of  the  Court  to  the  time  to  which  he  did 
delay  it,  how  would  that  have  struck  you,  as  an  experienced,  lawyer  ? 

A. — I  should  have  thought  that  it  was  a  very  aroitrary  proceeding. 
And  I  suppose  that  I  would  have  taken  an  exception,  ana  put  it  on 
record,  and  tested  his  right  to  do  such  a  thing,  in  the  Supreme  Court,  if 
I  could. 

Q. — What  time  was  it,  in  point  of  fact,  when  the  verdict  was  given  ? 

A. — When  I  made  my  last  motion,  it  was  about  ten  o'clock. 

Q. — But  when  the  verdict  was  actually  taken  ? 

A. — It  must  have  been  a  few  minutes  after  ten. 

Q. — It  was  after  ten,  you  say  ? 

A. — It  is  my  impression  that  Judge  Hardy  did  not  grant  my  motion  to 
take  a  verdict  until  after  it  was  ten  o'clock. 

CROSS   EXAMINATION 

Mr.  CampbeU. — You  stated  on  your  direct  examination  that  the  jury 
werer  examined  as  to  their  qualifications,  in  the  usual  way.  As  to  what 
qualifications  were  they  examined  ? 

A. — I  believe  the  usual  questions  were  put  to  the  jurymen.  Jurymen 
are  usaally  asked  if  they  are  citizens  of  the  United  States ;  how  long 
they  have  lived  in  the  State ;  what  place  they  came  from  to  this  State ; 
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perhaps,  where  they  had  lived  in  this  State ;  how  long  they  have  lived  in 
that  county ;  perhaps,  in  what  part  of  the  county  they  lived ;  if  they 
knew  anything  about  the  case ;  if  they  had  heard,  or  formed,  or  expressed 
any  opinion  in  regard  to  it.  These  are  the  usual  general  questions — ac- 
cording to  my  recollection. 

Q. — 3^ow,  you  have  stated  what  is  the  usual  way  of  examining  jury- 
men. Do  you  mean  to  be  understood  as  saying  that  these  questions  were 
put  to  the  jurors  on  this  occasion  ? 

A. — I  do  not  say  that  they  were  in  every  instance. 

Q. — Do  you  not  know  that  these  questions  were  not  put  to  the  jurors 
then? 

A. — No,  Sir,  I  do  not  know  any  such  thing. 

Q. — Can  you  recollect  any  one  juror  who  was  asked  such  questions  on 
that  occasion  ? 

A. — My  impression  is  that  if  we  were  satisfied  with  the  jurors  before- 
hand, it  is  very  likely  we  did  not  put  all  these  questions  to  them. 

Q. — Now,  did  you  or  did  anybody  ask  a  single  juror  all  these  questions 
that  you  have  stated  are  usually  put  to  jurors  in  such  cases  ? 

A. — I  don't  think  that  anybody  else  asked  them  but  myself.  I  do  not 
remember  that  the  District  Attorney  put  any  questions. 

Q. — Do  you  remember  whether,  in  any  single  instance,  the  District 
Attorney  asked  a  single  juror  whether  he  had  formed  or  expressed  an 
opinion  in  the  case  ? 

A. — Well,  Sir,  that  is  a  thing  that  I  would  not  be  apt  to  recollect.  But 
I  have  stated  my  impression  already,  that  the  District  Attorney  did  not 
ask  any  questions  of  the  jurors.     Yet  he  miglit  have  done  so. 

Q. — Your  object  was  to  get  a  jury  as  rapidly  as  possible,  was  it  not? 

A. — My  object  was  to  get  a  jury  that  would  give  my  client  the  fairest 
possible  hearing. 

Q. — ^You  were  aware  that  the  witnesses  for  the  prosecution  were  com- 
ing up  in  a  sailboat  ? 

A. — I  had  heard  that  they  were  going  to  come  up  in  a  sailboat. 

Q. — Well,  were  you  not  anxious  to  have  the  case  go  on  before  the  wit- 
nesses could  get  there  ? 

A. — I  had  no  idea  that  the  witnesses  would  get  up  there  in  time  by 
such  a  mode  of  conveyance  as  they  had  adopted.  But  I  was  not  willing 
to  take  any  jury  without  examination,  and  run  the  risk  of  the  case  going 
to  them  before  the  witnesses  arrived. 

Q. — Can  you  recollect  any  one  juror  whom  you  asked  whether  he  had 
read  or  heard  any  opinion  in  the  case,  or  whether  he  had  formed  or  ex- 
pressed any  opinion  about  the  case  ? 

A. — I  cannot  specify  as  to  any  particular  persons.  I  am  very  certain 
that  I  examined  several  jurors  closely ;  I  don't  know  how  many  of  them. 
1  know  we  challenged  one  or  two  for  cause. 

Q. — ^Did  you  examine  them  upon  those  particular  points,  as  to  whether 
they  had  formed  or  expressed  any  opinion  in  the  case? 

A. — I  know  I  examined  them  in  the  usual  way. 

Q. — Upon  the  points  as  to  whether  they  had  heard,  or  read,  or  formed, 
or  expressed,  any  opinion  in  the  case  ? 

A. — I  tell  you  I  cannot  recollect  so  as  to  particularize.  I  know  that  I 
examined  them  in  the  usual  way,  until  I  was  satisfied  with  them,  or  con- 
vinced that  it  was  proper  for  me  to  challenge  them  for  cause,  or  other- 
wise. 

Q. — Were  not  the  facts  simply  these  :  that  when  the  jury  was  first 
called,  the  names  of  twelve  men  were  read  from  the  list  the  Clerk  had, 
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by  consent  between  yourself  and  the  District  Attorney  ?    Was  not  that 
the  first  proceeding  taken  ? 

A. — I  do  not  recollect. 

Q. — Do  you  recollect  whether  any  of  the  jurors  were  drawn  from  the 
jury  box  ? 

A. — I  have  no  recollection  about  that.  I  know  that  I  had  the  list  of 
jurors  before  me,  and  that  I  consulted  with  my  client  and  other  Counsel, 
and  examined  the  different  jurors  more  or  less  rigidly,  according  as  we 
thought  proper. 

Q. — ^Do  you  recollect  whether,  when  the  names  of  the  first  twelve  men 
were  called  off  from  the  venire,  the  Judge  on  the  bench  stated  to  them 
that  they  must  be  citizens  of  the  United  States,  and  must  have  resided 
so  long  in  the  State  and  so  long  in  the  county  ? 

A. — I  do  not  recollect. .  Ho  might  have  said  so. 

Q. — ^Do  you  recollect  whether  you  examined  each  juror  individually  ? 

A. — Of  course,  those  whom  I  did  examine,  I  examined  individually. 

Q. — ^Do  you  remember  how  many  jurymen  you  examined  ? 

A. — I  do  not  recollect  precisely,  because  I  cannot  recollect  how  many 
were  rejected  or  challenged. 

Q. — Do  you  recollect  how  long  it  took  to  empanel  the  jury  ? 

A. — I  do  not  recollect  how  long  it  took.  It  did  not  take  very  long,  I 
know.  Some  of  them  we  were  willing  to  take  without  examination.  I 
had  a  list  of  them  before  me,  and  some  of  them  we  were  willing  to  take. 
I  consulted  with  the  defendant,  and  we  agreed  upon  those  whom  we  did 
not  think  it  necessary  to  examine. 

Q. — And  the  District  Attorney  did  not  examine  any  of  them  ? 

A. — I  do  not  recollect  whether  he  asked  any  questions,  or  not. 

Q. — Was  not  that  case  one  which  had  excited  a  great  deal  of  public 
interest  in  the  State  ? 

A. — It  was  a  case  that  had  obtained  a  great  deal  of  notoriety,  I  know. 
I  know  that  there  were  a  great  many  publications  in  regard  to  it. 

Q. — It  was  a  matter  of  general  conversation,  was  it  not  ? 

A. — Yes,  Sir. 

Q. — Now,  in  cases  of  that  character,  when  there  is  that  general  feel- 
ing and  interest,  have  you  ever  known,  outside  of  Marin  County,  any 
presiding  officer  who  did  not  examine  jurors  as  to  their  having  read,  or 
heard,  or  formed,  or  expressed,  opinions,  as  to  the  merits  of  the  case  un- 
der consideration  ? 

A. — My  answer  to  that  would  depend  altogether  upon  circumstances. 

Q. — I  am  speaking  of  criminal  cases  where  great  public  interest  has 
been  excited  respecting  them.  Have  you  ever  known  such  a  thing  as 
this  done  in  your  life,  outside  of  Marin  County  ? 

A. — My  experience  has  taught  me  that,  ordinarily,  the  Prosecuting  At- 
torney does  not  examine  jurors  very  strictly.  The  examination  is  most 
particular  on  the  part  of  the  defendants.  In  the  way  which  I  look  at 
the  matter,  they  are  more  interested  in  getting  a  favorable  junr  than  the 
prosecution  is.  The  prosecution  never  ask  for  anything  else  than  a  fair 
jury. 

Q. — ^Do  you  suppose  that  the  prosecution  could  obtain  a  fair  jury  by 
taking  the  first  men  who  were  called  from  the  venire  ? 

A. — They  might  do  so ;  unless  they  knew  something  particular  against 
some  one  of  the  jurors. 

Q. — Have  you  ever  known  any  case  of  public  notoriety  and  general 
interest  in  which  the  empanelling  of  the  jury  was  concluded  in  as  short 
a  time  as  in  this  case  ? 
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A. — I  don't  think  that  I  was  ever  present  three  times  in  a  Court  in 
this  State,  when  the  jury  was  empanelled  in  a  criminal  case. 

Q. — Then  you  are  not  familiar  with  the  ordinary  practice  of  the  Conrt 
in  such  cases,  and  at  such  times  ? 

A. — Not  in  this  State,  from  personal  observation.  Not  particularly 
familiar. 

Q. — ^You  have  been  mostly  engaged  in  civil  cases  ? 

A. — My  practice  has  generally  been  in  cases  of  that  character. 

Q. — ^Now,  didn't  you  think  it  somewhat  extraordinary  that  a  jury 
should  be  empanelled  in  as  short  a  space  of  time  as  that  was — ^in  a  case 
in  which  so  much  public  interest  had  been  manifested  ? 

A. — ^No,  Sir. 

Q. — ^You  did  not  think  it  extraordinary  ? 

A. — No,  Sir.  I  never  thought  anything  about  it  in  that  light.  I  didn't 
care  anything  about  what  the  prosecution  did.  That  was  not  my  busi- 
ness.    I  wanted  to  get  a  fair  chance  for  my  client. 

Q. — Didn't  you  think  that  the  Prosecuting  Attorney  was  extremely 
mild  in  his  conduct  of  the  case  ?  Didn't  you  think  that  he  let  you  have, 
decidedly,  the  advantage  ? 

A. — No,  Sir;  I  thougnt  that  the  Prosecuting  Attorney  had  decidedly 
the  advantage  of  me.  I  knew,  or  supposed,  that  he  was  so  well  acquaint- 
ed with  the  jurymen  that  he  could  satisfy  himself  about  them  without 
making  any  particular  examination. 

Q. — 5^ow,  don't  you  know  exactly  what  examination  was  made  on  that 
occasion,  by  the  District  Attorney  f 

A. — You  talk  to  me  about  that  which  happened  a  long  time  ago.  I 
cannot  answer  such  questions  with  particularity. 

Q. — Was  there  nothing  in  the  conduct  of  that  case  which  struck  you 
as  at^U  strange  ? 

A. — No,  Sir ;  I  did  not  think  there  was  anything  strange  about  it. 

Q. — It  seemed  to  you  as  if  everybody  was  doing  their  duty;  the  Coun- 
sel for  the  prosecution,  and  Judge  Hardy? 

A. — That  was  a  matter  that  I  did  not  inquire  into.  I  did  my  duty.  I 
did  not  speculate  upon  that  subject  at  all,  as  to  whether  others  were 
doing  theirs  or  not. 

Q. — And  you  didn't  notice  anything  at  all  peculiar  in  the  conduct  of 
that  case  ? 

A. — No,  Sir ;  nothing. 

Q. — Well,  the  District  Attorney  allowed  you  to  empanel  that  jury 
pretty  much  as  you  pleased,  didn't  he  ? 

A^— He  did  just  what  I  have  stated,  so  far  as  I  have  observed. 

Q. — Well,  at  the  time  Judge  Hardy  assented  to  going  on  with  the  case, 
you  say  it  was  ten  o'clock  by  your  watch  ? 

A. — ^I  say  that  it  was  ten  o'clock  by  tny  watch  when  the  case  was  given 
to  the  jury.  I  didn't  say  that  it  was  ten  o'clock  by  my  watch  when 
Judge  Hardy  consented  to  go  on  with  the  case. 

Q. — ^Well,  who  announced  that  it  was  ten  o'clock  ? 

A. — I  announced  it  myself  I  insisted,  on  several  occasions,  on  going 
on  with  the  case,  but  Judge  Hardy  positively  refused  to  give  the  case  to 
the  jury  until  the  hour  often  o'clock  had  arrived. 

Q. — Well,  didn't  you  rather  like  the  style  in  which  the  District  Attor- 
ney conducted  the  case? 

A. — Well,  I  did  not  think  that  the  District  Attorney  was  very  bitter  in 
the  mode  in  which  he  conducted  the  prosecution.  My  observation  has 
been,  that  the  prosecution  is  never  very  bitter  in  cases  of  that  character. 
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They  have  never  been  very  bitterly  prosecuted  in  any  State  that  I  know 
of. 

Q. — ^Do  you  know  what  the  District  Attorney's  peculiar  notions  are  in 
regard  to  cases  of  that  character  ? 

A. — ^I  do  not. 

Q. — ^You  speak  of  having* understood  that  these  witnesses  were  going 
over  in  a  boat.  In  another  portion  of  your  testimony,  you  say  you  did 
not  much  expect  that  they  would  get  there.  What  do  you  mean  by 
that? 

A. — I  meant  to  say  that  I  did  not  much  expect  that  they  would  get 
over  there  in  time  to  attend  on  that  case.  Because  I  know  that  they 
were  coming  in  that  shape  that  rendered  it  very  uncertain  when  they 
would  get  there.  I  knew  that  1  would  not  risk  myself  by  any  such  con- 
veyance, under  such  circumstances. 

Q. — Was  it  not  very  unusual  to  instruct  the  jury  to  bring  in  a  verdict 
in  such  a  case,  without  any  testimony  having  been  given  ? 

A. — ^Not  at  all.  The  Court  was  asked  to  instruct  the  jury  to  bring  in 
a  verdict,  and  it  had  to  do  so. 

Q. — Would  it  not  have  been  proper,  and  following  a  usual  practice  in 
such  a  case,  to  have  recommitted  tne  case  to  the  Grand  Jury  t 

A. — ^No,  Sir ;  I  suppose  not.  The  statute  providing  for  a  recommittal 
to  the  Grand  Jury  applies,  I  believe,  only  to  cases  where  the  indictment 
is  held  to  be  bad,  or  defective. 

Q. — What  time  was  the  jury  called  ? 

A. — ^Very  shortly  after  the  Court  opened.  I  did  not  notice  the  partic- 
ular time. 

Q. — About  what  time  was  the  empanelling  of  the  jury  completed  ? 

A. — ^That  I  don't  recollect.  I  know  that  it  was  not  a  great  while  after 
the  jury  were  first  called. 

Q. — Do  you  know  when  Judge  Terry  returned  to  this  city  ? 

A. — ^We  all  returned  together,  I  think,  on  the  next  day's  boat.  I  be- 
lieve so.     I  think  I  stayed  down  at  the  Point — San  Quentin — that  night. 

To  Senator  Kutz. — I  stated  that  I  had  a  list  of  jurors  before  me  which 
I  examined,  and  I  inquired  of  the  friends  of  the  defendant,  and  of  my 
associate  Counsel,  as  to  those  with  whom  they  would  be  satisfied.  Of 
course,  those  whom  they  were  willing  to  take  as  jurymen  were  satisfac- 
toiy  to  me.  Some  of  the  friends  of  Judge  Terry  knew  some  of  the  jurors 
well,  and  I  knew  some  of  the  jurors  myself — a  few  of  them.  And  it  often 
happens  that  in  cases  where  a  party  knows  a  juror  well,  he  is  willing  to 
take  him  without  examination.  I  believe  that  such  was  the  ease  in  one 
or  two  instances  in  the  course  of  empanelling  the  jury  in  this  case.  In 
fiu^t,  I  am  almost  certain  that  that  was  so. 


TESTIMONY  OF  E.   I).   CARDER. 

E.  D.  Carder,  being  called  and  sworn,  testified  as  follows : 

Mr,  WiUiams. — ^Tou  live  at  Petaluma,  Sonoma  County  ? 

A. — Yes,  Sir. 

Q. — You  are  a  lawyer  ? 

A. — ^Yes,  Sir. 
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Q. — ^Was  you  present  at  the  time  and  place  spoken  of  by  the  last  wit- 
ness? 

A. — I  only  heard  a  portion  of  Mr.  Hoge's  testimony. 

Q. — It  is  the  case  of  the  trial  of  The  People  vs.  Terry. 

A. — I  was  there,  Sir. 

Q. — ^Do  you  know  what  time  it  was  when  they  got  through  empanel- 
ling the  juiy  ? 

A. — Xo,  Sir.  I  do  not.  I  do  not  know  what  time  it  was  when  they 
got  through  empaneling  the  jury. 

Q. — ^When  they  got  through  empanelling  the  jury,  what  did  the  de- 
fendant's Counsel  do  or  insist  upon  : 

A. — There  was  a  recess  of  the  Court,  after  the  Jury  was  empanelled. 
There  was  something  said  respecting  the  witnesses  having  been  sub- 
poenaed to  be  there  at  ten  o'clock ;  and  it  was  between  nine  and  ten 
o'clock  when  the  jury  was  empanelled.  I  think  that  the  Court  convened 
at  nine  o'clock,  or,  perhaps,  ten  or  fifteen  minutes  after  nine  o'clock. 

Q. — You  say  that  something  was  said  about  the  witnesses  having  been 
subpcenaed  to  appear  at  ten  o'clock.  Was  anything  of  that  kind  said  to 
Judge  Hardy  wnen  he  was  on  the  bench  ? 

A. — I  don't  recollect,  distinctly,  whether  there  was  or  not.  That  was 
my  understanding,  however. 

Q. — Did  you  not  get  that  understanding  in  some  other  way  than  from 
any  announcement  made  to  the  Court  ?  Did  the  District  Attorney  say 
any  such  thing  to  Judge  Hardy,  w^hile  he  was  on  the  bench  ? 

A. — It  is  rather  my  impression  that  he  did.  I  am  rather  under  the 
impression  that  he  said  to  Judge  Hardy  that  the  witnesses  were  sub- 
poenaed to  be  there  at  ten  o'clock.  I  know  that  I  was  sitting  next  to 
the  District  Attorney,  and  I  know  that  I  got  the  impression  that  during 
the  empanelling  of  the  jury,  and  between  the  time  of  the  Court's  con- 
vening and  the  rendition  of  the  verdict,  this  remark  was  made. 

Q. — You  think  that  that  was  said — whether  said  directly  to  the  Court, 
or  not — ^between  the  time  w^hen  the  Court  convened  and  the  rendition  of 
the  verdict  ?     Or  at  what  time  do  you  think  it  was  said  ? 

A. — It  was  before  the  rendition  of  the  verdict. 

Q. — What  time  was  it  when  the  verdict  was  taken  ? 

A. — My  impression  is  that  it  was  a  few  minutes  past  ten  o'clock. 

Q. — State  whether  your  attention  was  called  to  that  fact  from  its  hav- 
ing been  mentioned  after  the  jury  were  discharged  ? 

A. — My  recollection  is  something  like  this  :  The  Court  convened  at 
nine  o'clock ;  after  the  jury  had  been  empanelled  a  recess  was  taken 
until  ten  o'clock.  I  don't  think  that  I  left  the  Court  room  during  the 
recess.  At  about  ten  o'clock  Mr.  Hoge  addressed  the  Court  and  stated 
that  it  was  ten  o'clock,  and  that  he  wished  to  proceed  with  the  case. 
Then,  if  I  am  not  mistaken,  the  witnesses  for  the  prosecution  were 
called,  and  the  District  Attorney,  Mr.  Haralson,  remarked  that  he  had 
exhausted  all  his  power  to  get  them  there,  and  they  were  not  there. 
Then  Mr.  Hoge  made  a  motion  for  a  verdict. 

Q. — Did  Judge  Hardy  delay  the  matter  after  that  ? 

A. — The  Judge  looked  at  his  watch  when  Mr.  Hoge  first  spoke  to  him 
about  the  hour  of  ten  having  arrived.  I  don't  recollect  what  time  it 
was  then.  But  after  the  rendition  of  the  verdict  I  looked  at  my  watch, 
and  it  was  between  five  and  seven  minutes  after  ten  o'clock,  according 
to  my  recollection. 
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PRESIDENT   SHAFTER,   RECALLED. 

Mr.  Williams. — I  am  requested  to  ask  the  President  a  question. 

Q. — Mr.  Shafter,  where  did  you  go  from  San  Eafael  after  the  second  of 
July,  and  before  the  sixth  ? 

A. — I  went  to  Point  Eeyes. 

Q. — Over  to  your  ranch  ? 

A. — ^Yes,  Sir. 

Q. — ^I  am  requested  to  ask  you  if  your  watch  did  not  run  down  during 
that  time  ?  * 

A. — I  have  no  recollection  of  any  such  occurrence. 

Q. — I  am  further  requested  to  ask  you  whether,  from  running  down, 
or  from  any  other  reason,  you  did,  at  any  time  after  arriving  at  San  Ra- 
fael, set  your  watch  by  Gordon's  clock  ? 

A. — I  do  not  think  that  I  did. 

Q. — When  you  compared  your  watch  with  Gordon's  clock,  was  it  not 
after  some  question  had  arisen  about  the  time  ? 

A. — It  may  be  possibly  so.  I  do  not  undertake  to  say  whether  it  was 
or  was  not. 

Q. — Was  there  not  any  question  raised  there  among  members  of  the 
bar  about  the  agreement  or  disagreement  of  watches  on  the  day  before 
this  Friday  the  sixth  of  July,  or  Thursday  the  fifth  of  July  ? 

A. — I  have  no  recollection  of  it. 

Q. — Whether  you  sent  to  Judge  Hardy  to  ascertain  what  time  it  was 
before  you  compared  your  watch  with  Gordon's  clock?  Whether  you 
sent  to  Judge  Hardy  to  ascertain  what  time  it  was  the  day  before 'the 
trial  came  off? 

A. — I  don't  think  that  I  had  the  slightest  communication  with  Judge 
Hardy  at  that  time,  on  that  or  any  other  subject.  On  the  sixth,  when 
the  witnesses  arrived  from  San  Francisco,  I  compared  my  time  with 
theirs,  and  on  my  return  to  this  city  I  compared  my  time  with  the  city 
time.  I  not  unfrequently  let  my  watch  run  down,  and  it  might  have 
been  that  such  a  thing  happened  on  this  occasion,  and  I  did  not  notice 
or  remember  it. 


TESTIMONY   OF   A.   0.   ADAMS. 

A.  C.  Adams,  being  called,  and  sworn,  testified  as  follows: 

Mr.  WiUiams. — You  live  at  Mokelumne  Hill,  Sir  ? 

A. — ^Yes,  Sir. 

Q. — You  are  engaged  in  practising  law,  there  ? 

A. — Yes,  Sir.  • 

Q. — How  long  have  you  known  Judge  Hardy  ? 

A. — I  have  known  Judge  Hardy  since  about  eighteen  hundred  and 
fifty-five ;  but  I  have  not  been  very  intimate  with  him  until  within  the 
last  three  years. 

Q. — Have  you  attended  all  the  Courts  there  since  he  has  been  appoint- 
ed Judge  ? 

A. — Yes,  Sir. 

Q. — During  all  that  time,  Sir,  of  your  attendance  upon  his  Court,  did 
you  ever  see  him  on  the  bench  when  he  exhibited  any  signs  of  intoxica- 
tion, or  evidence  of  being  under  the  influence  of  liquor  ? 
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A. — I  do  not  know,  Sir,  that  I  ever  did.  I  have  no  recollection  of  any 
such  thing. 

Q. — Were  you  present  during  the  trial  of  the  case  of  McDermott 
against  Higby,  which  ended  on  the  first  March  last  ? 

A. — I  was  there  a  considerable  portion  of  the  time.  I  was  there  when 
the  jury  were  charged. 

Q.-7-H0W  long  had  you  been  there  before  that  ? 

A. — ^Probably,  immediately  previous  to  the  jury's  going  out  I  had  been 
there  three  quarters  of  an  hour.  I  speak  at  random,  without  any  dis- 
tinct recollection.  I  had  been  in  and  out  alL  day ;  and  in  fact  the  day 
before. 

Q. — ^Did  you  hear  the  instructions,  special  issues,  and  general  charge, 
read  to  the  jury  ? 

A. — Yes,  Sir. 

Q. — State  whether  it  has  been  the  uniform  custom  of  Judge  Hardy  to 
write  out  his  charges,  and  when  charging  the  jury  to  confine  himself 
strictly  to  the  written  charge. 

A. — Yes,  Sir;  that  has  been  his  invariable  custom,  I  believe. 

Q. — Do  you  know  when  he  wrote  his  general  charge  in  that  case — at 
what  stage  of  the  proceedings  ? 

A. — I  do  not,  Sir.  I  think  that  I  noticed  that  he  was  writing  while 
Judge  Terry  was  arguing  the  case.  And  I  think  he  was  also  writing 
while  Mr.  Higby  was  arguing. 

Q. — Did  he  write  any  after  Judge  Terry  had  got  through  ? 

A. — I  do  not  recollect  distinctly ;  I  could  only  infer  as  to  that.  I  know 
that  some  little  time  passed  between  the  close  of  Judge  Teny's  argument 
and  the  going  out  of  the  jury.  I  have  no  distinct  recollection  that 
Judge  Hardy  was  writing  at  that  time.  I  could  only  state  what  my 
opinion  would  be  in  regard  to  that. 

Q. — Where  were  you.  Sir,  in  relation  to  Judge  Hardy's  position  on  the 
bench  at  the  time  he  read  his  charge,  instructions,  and  special  issues,  to 
the  jury  ? 

A. — At  that  time  I  was  standing  on  his  right.  Suppose  Judge  Hardy 
to  be  sitting  where  the  President  of  the  Senate  now  is,  I  was  standing 
on  the  right,  close  by,  or  leaning  on  the  desk  of  the  Judge.  The  jury 
sat  here  [  pointing  ]  upon  the  left.  The  Clerk  sat  immediately  to  the 
left.    The  jury  were  partially  in  front,  and  partially  to  the  left. 

Q. — Could  you  see  and  hear  Judge  Hardy  plainly  when  he  delivered 
that  charge  ? 

A. — Yes,  Sir.  I  heard  him  very  distinctly.  That  was  the  only  thing 
in  which  I  had  an  interest — to  hear  the  charge.  I  had  a  curiosity,  as 
most  Attorneys  naturally  would  have,  to  hear  how  his  charge  accorded 
with  my  own  views  of  the  law. 

Q. — ^]N  ow,  Mr.  Adams,  state  to  this  Court  j^hether  you  saw  any  evi- 
dence of  intoxication  upon  the  part  of  Judge  Hardy  when  he  read  bis 
charge  to  the  jury. 

A. — I  did  not.  Sir.  I  saw  nothing  that  would  lead  me  to  suppose  that 
Judge  Hardy  was  intoxicated  from  the  manner  in  which  he  read  his 
charges  to  the  jury.  Nor  did  I  see  anything  unusual  in  his  manner  upon 
the  bench  at  the  time,  except,  I  would  add.  Judge  Hardy  appeared  to  be 
a  little  excited.     I  very  well  know  the  cause  of  that. 

Q. — What  was  the  cause  of  that  excitement  ? 

A. — I  was  present  when  the  difficulty,  or  unpleasant  affair,  happened 
in  Court,  during  the  trial  of  the  case,  between  the  Counsel  for  the  de- 
fendants, an^  the  Judge.     I  was  present  when  Mr.  Higby  read  his 
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davit  to  the  jury,  and  when  a  statement  was  made  by  one  of  the  Coun- 
sel, in  Court,  and  when  the  explanation  passed  between  the  Court  and 
the  party  who  stated  that  he  felt  himself  aggrieved. 

Q. — Well,  Sir,  you  state  that  Judge  Hardy  did  manifest  some  excite- 
m.ent  while  reading  his  charge  ? 

A. — Yes,  Sir,  I  thought  so  at  the  time.  I  think  I  had  noticed  it  from 
the  time  when  this  unpleasant  occurrence  took  place.  It  was  something 
that  was  very  unpleasant  to  those  who  were  not  interested  in  the  suit 
that  was  pending,  if  I  could  judge  from  their  expressions.  I  know  it 
was  to  myself;  and  I  think  that  Judge  Hardy  exhibited  very  strongly, 
in  his  appearance,  the  same  feeling.  I  think  that  from  his  tone  when 
this  little  explanation  took  place  between  him  and  the  Counsel — ^if  you 
choose  to  call  it  an  explanation — that  he  appeared  to  feel  very  sensibly 
the  unpleasantness  of  the  whole  matter,  as  well  as  Mr.  Higby.  I  judge 
also  from  what  was  said  between  the  two  parties,  and  the  manner-  in 
which  it  was  said,  between  Judge  Hardy  and  Mr.  Higby.  I  don't  know 
as  it  is  proper  for  me  to  state  what  it  was  that  was  said  that  impressed 
mo  more  strongly  here. 

Jfr.  Williams. — Yes,  Sir.     State  it. 

A. — ^TJpon  the  reading  of  the  aflSdavit,  Mr.  William  L.  Dudley  made 
some  remarks  to  the  Court — 

Mr,  Edgerton. — ^[Interrupting.]     Well,  we  object  to  this  testimony. 

Mr.  WiUiams. — State  what  Judge  Hardy  said  from  the  bench  upon  hear- 
ing Mr.  Higby's  affidavit  read. 

Mr.  Edgerton. — Well,  we  object  to  that.  It  has  no  bearing  whatever 
upon  the  question  as  to  whether  Judge  Hardy  was  intoxicated  that  night 
or  not.     That  affidavit  was  read  a  long  time  before. 

Mr:  WiUiams. — This  witness  has  already  stated  that  during  the  reading 
of  that  charge,  the  Judge  did  not  afford  the  slightest  evidence  of  intoxi- 
cation, or  that  he  was  in  any  manner  under  the  influence  of  liquor.  But 
the  witness  did  say  t^hat  the  Judge  then  appeared  to  be  laboring  under 
some  excitement.  Xow,  we  ask  him  about  the  conduct  of  the  Judge 
when  Mr.  Higby  read  that  affidavit.  The  Counsel  says  that  that  was 
a  long  time  before.  To  meet  that  objection,  we  refer  to  what  the 
witness  has  just  testified — that  his  observation  of  this  fact  of  excitement 
on  the  part  of  Judge  Hardy  extended  from  the  time  of  the  reading  of 
that  affidavit  down  through  the  entire  of  that  day.  Now,  when  we 
show  that  Judge  Hardy  was  under  a  state  of  excitement  at  the  time 
this  affidavit  was  read,  and  then  trace  his  course  of  conduct  down  through 
the  day,  and  find  that  he  was  kept  in  that  state  of  excitement — as  we 
propose  to  prove — by  the  extraordinary  conduct  of  Mr.  Higby,  from  the 
time  of  reading  that  affidavit  to  the  close  of  the  case,  I  thiiik  we  are  per- 
fectly justified  within  a  proper  line  of  evidence.  The  very  question  is, 
here,  whether  Judge  Hardy  was  intoxicated  at  that  time.  Now,  this 
witness  states  that  there  was  something  unusual  about  the  man  at  that 
time.  Now  we  propose  to  show  that  it  was  not  intoxication,  but  excite- 
ment, that  was  manifested  on  the  part  of  Judge  Hardy ;  and  we  propose 
to  show  that  that  excitement  originated  in,  and  was  fostered  by,  the  lan- 
guage and  conduct  of  Mr.  Higby  at  the  time  of  reading  that  affidavit,  and 
all  down  through  the  trial  of  that  case.  That  then  was  the  first  cause ; 
and  that  from  the  time  of  the  reading  of  that  affidavit,  the  same  appear- 
ances manifested  themselves  until  the  case  was  concluded  and  the  charge 
given  to  the  jury.  It  is  for  the  very  purpose  of  showing  that  it  was  not 
intoxication,  but  excitement,  on  the  part  of  Judge  Hardy,  that  was  mani- 
fested on  this  occasion ;  and  that  that  excitement  had  its  beginning  at  the 
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time  Mr.  Higby  read  his  affidavit ;  that  it  was  manifested  all  down  through 
the  course  of  that  trial  afterwards,  as  it  had  good  reason  to  be,  from  the 
fact  that  Mr.  Higby's  conduct  was  such  as  would  naturally  keep  alive 
and  increase  the  irritation  exhibited  on  that  occasion. 

Mr,  Campbell. — Well,  we  withdraw  the  objection,  in  order  to  save  fur- 
ther discussion  and  summing  up. 

Mr.  Williunis. — [To  the  witness.]     Go  on,  Sir,  now. 

Witness. — Upon  the  reading  of  the  affidavit,  Judge  Hardy  remained  for 
some  little  time  in  apparently  deep  thought.  He  turned  pale,  which,  ac- 
cording to  my  observation,  he  very  frequently  does  wlien  excited.  He 
finally  remarked,  in  a  different  kind  of  tone  from  that  which  he  usually 
employs,  that  he  was  at  a  loss  to  know  why  Mr.  Higby  should  have  filed 
an  affidavit  of  that  kind  ;  that  there  had  invariably  been  the  most  ami- 
cable relations  existing  between  him  and  Mr.  Higby;  that  he  had  always 
entertained  for  Mr.  Higby  the  profoundest  respect.  That  waa  the  pur- 
port of  what  he  said. 

Q. — What  was  his  tone  and  manner  ? 

A. — His  manner  showed  that  he  was  very  deeply  impressed  with  the 
unpleasantness  of  the  scene.  He  appeared  to  be  astonished  that  Mr. 
Higby  should  have  made  an  affidavit  of  the  character  which  he  did.  He 
laid  great  stress  on  the  fact  that  none  but  the  most  .amicable  relations 
had  ever  existed  between  himself  and  Mr.  Higby.  I  cannot  repeat  all 
that  he  said,  but  that  seemed  to  be  the  substance  of  his  remarks.  And 
then  he  remarked  that  he  was  sure  3Ir.  Higby  was  mistaken  ;  that  he 
attributed  nothing  wrong  to  him ;  that  he  was  charitable  enough  to  sup- 
pose that  Mr.  Higby  was  perfectly  honest  in  making  that  affidavit ;  that 
ne  imputed  nothing  wrong  or  malicious  to  Mr.  Higoy.  But  he  repeated 
several  times  that  he  was  greatly  astonished  that  Mr.  Higby  should  make 
such  an  affidavit.     To  which  Mr.  Higby  replied. 

Q. — Now,  Sir,  did  that  same  suppressed  and  saddened  tone  continue 
all  day  with  Judge  Hardy  ? 

Mr.  Campbell. — Well,  we  object  to  that  question.  The  witness  hasn't 
said  a  word  about  "  suppressed  "  and  "  saddened  "  tone. 

Mr.  Williams. — Well,  did  the  same  tone  and  manner,  whether  sup- 
pressed, or  saddened,  or  indignant,  or  whatever  Judge  Campbell  chooses 
the  word  to  be — continue  from  the  time  that  Mr.  Higby  read  that  affida- 
vit, down  to  the  conclusion  of  the  trial  ? 

A. — It  seemed  to  me  that  whenever  Judge  Hardy  was  required  to 
make  any  ruling  in  the  case,  or  to  address  the  jury,  from  the  time  the 
affidavit  was  read,  down  to  the  time  the  charge  was  given  to  the  jury, 
there  was  a  marked  diflPerence  in  his  manner  and  tone  from  what  it 
would  have  been  under  ordinary  circumstances.  I  cannot  exactly  ex- 
plain what  that  difference  in  tone  and  manner  was.  It  seemed  to  me 
that  after  that  the  case  had  assumed,  to  him,  a  much  greater  and  graver 
importance  than  it  had  before.  He  seemed  to  be  very  careful  of  what  he 
said  and  what  he  did.  I  know  that  that  fact  struck  me  at  the  time.  And 
I  recollect  distinctly,  that,  in  my  judgment,  at  the  time  when  he  was 
reading  the  charges,  his  voice  slightly  trembled,  as  it  does  frequently, 
when  he  is  delivering  a  sentence  which  is  to  consign  some  person  who 
has  been  convicted  in  his  Court  to  the  scaffold.  He  was  very  careful  iij  all 
he  said ;  as  though  he  was  impressed  with  the  fact  that  there  was  some- 
thing that  was  of  more  than  of  an  ordinary  character  in  the  proceed- 
ings which  were  then  taking  place.  That  is  as  near  as  I  can  explain 
the  manner  and  tone  of  Judge  Hardy  whenever  he  had  anything  to  read 
or  say  while  on  the  bench  that  day,  after  the  reading  of  Mr.  Higby's 
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affidavit.  Outside  of  the  Court  House  the  same  things  were  not  mani- 
fested in  80  striking  a  degree.  But  so  far  as  I  observed  him  in  the 
Court  House,  these  manifestations  were  very  clearly  discernible  up  to 
the  time  of  his  reading  the  charges. 

Q. — And  there  was  a  peculiarity  in  his  voice  when  he  read  the 
charges  ? 

A. — Yes,  Sir;  there  was  a  slight  tremulousness  in  his  tones. 

Q. — Do  you  mean  to  say  that  there  was  a  slight  tremulousness  in  his 
voice  when  speaking  inside  the  Court  House,  and  on  the  bench,  and  that 
his  voice  was  firm  when  outside  of  the  Court  House  ? 

A. — I  mean  to  say  that  I  did  not  notice  anything  particular  about  him 
outside  of  the  Court  House,  except,  perhaps,  he  wore  a  troubled  look. 
So  far  as  his  voice  was  concerned,  I  noticed  that  it  was  slightly  tremu- 
lous whenever  he  spoke,  when  making  rulings  in  the  case,  or  addressing 
the  jury.  There  was  considerable  excitement  about  the  case  around 
town.  The  Court  House  was  filled  with  people.  Nearly  everybody  in 
town  knew  what  had  occurred  in  the  Court  House  that  day,  and  a  good 
many  people  were  there.  You  could  have  heard  conversations  as  to  the 
matter  on  every  corner  of  the  streets  that  day.  People  did  not  know 
what  would  grow  out  of  that  aifair.  And  when  the  charge  was  read  to 
the  jury,  in  the  evening,  it  was  so  still  that  you  could  have  heard  a  pin 
drop. 

•  Q. — And  you  were  at  the  Judge's  right  hand,  at  the  end  of  the  bench, 
when  the  charge  was  delivered  ? 

A. — ^Yes,  Sir. 

Q. — ^How  long  is  that  bench  in  front  of  the  Judge  ? 

A. — 1  should  think  that  it  is  not  as  long  as  this  is — ^not  quite.  It  is 
about  as  long  as  from  here  to  there,  [pointing  so  as  to  describe  the  circu- 
lar portion  of  the  bench  in  the  Senate  Chamber.! 

Q. — ^And  you  occupied  a  position  on  the  right  ? 

A. — Yes,  Sir. 

Q. — Did  you  see  the  Judge  when  he  passed  the  instructions  to  the 
Clerk  ? 

A. — I  have  no  recollection  of  it.  I  was  standing  there,  and  heard 
them  read ;  and  after  they  were  read,  I  think  the  Judge  passed  them 
over  the  bench,  but  I  have  no  recollection  to  whom  he  passed  them. 

Q. — Was  there  anything  unusual  in  the  manner  in  which  the  Judge 
handed  them  up  ? 

A. — No  Sir;  1  observed  nothing  unusual. 

Q. — ^Would  you  have  observed  it  if  the  Judge  had  passed  those  papers 
to  Mr.  Brock  way  ? 

A. — I  might,  and  might  not. 

Q. — Do  you  remember  an  occasion  when  there  was  an  adjournment  of 
the  Court  over  a  day,  in  the  August  term  ? 

A. — I  recollect  it,  Sir. 

Q. — ^What  part  of  August  was  that  ? 

A. — My  recollection  is  that  it  was  the  latter  part  of  the  term ;  that  is, 
when  the  Court  adjourned  over  a  day. 

Q. — I  mean  the  time  when  the  Court  adjourned  over  from  Friday  night 
nntil  the  next  Monday  morning? 

A. — Yes  Sir,  I  remember  it. 

Q. — Whether  there  was  an  understanding  among  the  members  of  the 
bar  then,  that  that  adjournment  should  take  place  r  Whether  mimbers 
of  the  bar,  belonging  to  both  political  parties,  agreed  that  they  should  be 
at  liberty  to  go  away  on  that  Saturday  f 
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A. — I  think  that  there  was  to  be  a  political  meeting  of  the  party  to 
which  I  belonged,  on  that  night. 

Q. — Which  party  was  that 't 

A. — That  was  called  the  Union  Democratic  party.  I  believe  that 
that  was  on  the  occasion  when  Mr.  Conness  and  Mr.  Edgerton  were  to 
speak  at  our  place.  I  think  that  the  motion  was  made  some  time  in  the 
afternoon  of  that  day  when  they  got  there.  But  I  have  forgotten  about 
the  time  precisely.  /I  was  merely  speaking  as  to  what  my  understanding 
now  is  as  to  what  occurred  then.  We  had  got  through  with  a  case  on 
trial,  and  another  case  was  called  by  the  Court,  which  had  been  set  for 
that  day.  I  forget  the  title  of  the  case.  Then  a  suggestion  was  made 
by  some  of  the  members  of  the  bar,  in  a  low  tone  of  voice,  that  we  were 
to  have  a  political  meeting  that  night,  and  that  it  was  not  desirable,  on 
that  account,  to  enter  upon  the  trial  of  this  other  case,  which  was  sure 
to  occupy  a  considerable  time.  And  then  some  one  suggested  this  fact 
to  the  Court ;  that  the  Attorneys  were  not  disposed,  that  it  was  not 
agreeable  to  them,  to  go  into  the  trial  of  the  other  case.  The  Court 
seemed  reluctant  to  defer  the  trial  of  the  case.  Finally,  however,  it  was 
agreed  that  the  Court  should  adjourn  until  the  next  Monday  morning. 
When  the  Court  was  about  to  adjourn,  Allan  P.  Dudley  arose  and  said 
that  if  this  adjournment  was  made,  the  members  of  the  party  to  which 
he  belonged,  who  were  monbers  of  the  bar,  would  expect  to  have  the 
same  lenity  extended  towards  them  when  they  had  a  meeting  there.  I 
think  that  just  before  that  time,  Mr.  Dudley  had  expressed  an  anxiety 
to  have  this  adjournment  take  place.  The  Court  adjourned  then  until 
Monday  morning,  without  there  being  any  dissent  made  to  the  proposi- 
tion. And  so  far  as  my  understanding  goes,  when  the  Court  adjourned, 
it  was  generally  understood  that  when  political  meetings  were  to  be 
held  there  by  either  party,  this  same  courtesy  would  be  shown  to  each 
of  the  members  of  the  several  parties.  And  that  is  all  that  I  know  in 
regard  to  the  extent  of  the  agreement  between  the  different  parties.  I 
know  that  I  so  well  understood  the  case  to  be.  I  know  that  when  Mr. 
Dudley  rose  and  made  the  remark  which  he  did,  that  it  struck  me  with 
surprise,  because  he  was  one  of  the  first  to  suggest  that  the  adjournment 
should  take  place.  When  the  Judge  intimated  that  he  was  willing  that 
this  adjournment  should  take  place,  in  accordance  with  the  wishes  of 
the  members  of  the  bar,  Mr.  Allan  P.  Dudley  arose  and  said  that  he 
wished  it  to  be  distinctly  understood  that  he  should  expect  that  the 
same  lenity  should  be  shown  towards  him,  when  he  wanted  to  address  a 
meeting,  or  towards  the  members  of  his  party  when  they  were  going  to 
hold  a  meeting  at  that  place.  And  that  was  the  understanding,  as  far  as 
I  was  concerned.  I  know  that  I  remarked  at  the  time,  that  it  did  not 
make  any  difference  to  me  whatever,  because  I  did  not  intend  to  address 
any  political  meeting  that  year.  But  I  was  willing  that  others  should 
do  so,  who  so  desired. 

Q. — ^You  are  a  Union  Democrat,  I  take  it,  from  what  you  have  just 
said? 

A. — ^Yes,  Sir. 

Q. — Have  you  heard  Judge  Hardy  express  his  sentiments  on  the  sub- 
jects of  loyalty,  secession,  rebellion,  and  kindred  topics  ? 

A. — ^Not  very  frequently.'  I  am  not  very  fond  gf  those  street  discus- 
sions which  people  have  in  towns  like  ours,  and  I  always  purposely  avoid 
them.  1  recollect,  however,  of  a  remark  which  Judge  Hardy  made  in 
my  hearing,  immediately  after  the  receipt  of  the  news  of  the  taking  of 
Fort  Donelson.     He  remarked  in  my  presence — ^I  think  Mr.  Gatewood 
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was  present,  and  several  others — I  know  that  there  were  several  Illi- 
noisans  present,  myself  among  the  rest — Judge  Hardy  remarked  that  he 
would  rather  have  been  at  the  head  of  one  of  those  regiments  or  com- 
panies than  to  have  been  King  or  Emperor  of  France.  I  heard  him- 
make  that  remark  some  two  or  three  times.  The  first  time  I  heard  him 
make  it,  it  was  in  the  presence  of  several  Illinoisans.  I  recollect  to  have 
passed  Judge  Hardy  on  the  street  several  times  when  he  was  in  conver- 
sation with  others  with  regard  to  the  political  troubles  of  the  country ; 
but  I  recollect  nothing  particular  in  regard  to  those  conversations. 

Q. — Has  there  been  any  considerable  degree  of  intimacy  between  you 
and  Judge  Hardy  ? 

A. — Not  any  more  than  naturally  would  be  between  a  Judge  and  a 
member  of  his  bar. 

Q. — Has  there  not  rather  been  a  little  distance  and  coolness  between 
you? 

A. — ^Well,  I  think  probably  that  there  has  been  more  distance  and 
coolness  between  Judge  Hardy  and  myself  than  there  has  been  between 
him  and  any  other  member  of  the  bar. 

At  this  point  in  the  examination  of  Mr.  Adams,  the  Court  adjourned 
until  the  following  morning,  at  eleven  o'clock — Wednesday,  May  seventh. 
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TESTIMQNY 


IN  THE 


TRIAL  OF  JUDGE  J.  H.  HARDY. 


NINTH    DAY— MAY    7,   1863. 


TESTIMONY     FOE     THE     DEFENCE. 


IN  REOABD   TO   THE  ELEYENTBT  ARTICLE. 

Senator  Watt. — I  move  that  no  more  testimony  be  allowed  to  be  taken 
on  Article  Eleven.  I  think  that  testimony  enough  has  been  taken  on 
that  Article  to  convince  the  mind  of  nearly  every  member  on  this  floor. 
We  spent  all  day  yesterday  on  it,  and  may,  if  we  continue,  spend  all 
to-day,  too.  I  move  that  the  further  consideration  of  that  Article  be 
dispensed  with,  and  that  no  more  testimony  thereon  be  admitted. 

^enaior  Gallagher, — It  seems  to  me  impossible  for  this  Court  to  decide 
as  to  that. 

Senator  Watt. — ^I  do  not  see  any  force  in  that  objection.  I  believe  this 
Court  has  full  power  over  its  own  actions.  There  is  no  outside  authority 
having  anything  to  do  with  it.  Of  course,  if  every  one  in  this  Court  is 
of  the  same  opinion  as  the  Senator  from  Calaveras,  we  cannot  do  it.  But 
I  have  to  differ  with  him,  and  I  do  not  know  how  many  more  Senators 
may.    I  want  the  decision  of  the  President,  first. 

Senator  De  Long. — The  diflSculty  in  the  way  of  anything  of  that  kind 
may  be  this :  We  may  be  satisfied,  at  the  present  time,  for  instance,  that 
the  amount  of  testimony  which  the  Eespondent  has  offered  on  this  Elev- 
enth Article  fully  and  thoroughly  overcomes  that  offered  by  the  State. 
Sappose  that  is  the  case,  and  that  we  say  here  now  to  the  Eespondent : 
It  is  unnecessary  to  offer  any  more  testimony  against  the  proof  made 
against  you  on  that  allegation.    Does  that  same  rule  operate  as  to  the 
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State,  when  the  Prosecution  come  to  their  rebuttal  ?  Certainly  not. 
They  have  the  right  to  rebut  all  testimony  introduced  by  the  Respond- 
ent. And  if  they  go  on  to  introduoe  evidence  to  build  up  and  sustain 
the  proof*  which  has  been  overthrown  by  the  Defence,  to  a  certain  ex- 
tent, then  what  position  would  the  Respondent  be  in  ?  He  would  be  in 
the  condition  of  having  kept  out  of  proof. 

Senator  Watt. — [Interrupting.]     The  Respondent  would,  of  course,  be 
allowed  an  opportunity  to  introduce  more  proof,  in  that  case. 

Senator  De  Long. — Then,  what  time  would  you  save  by  your  motion  ? 

Mr.  Wllliarm. — I  think  I  can  satisfy  both  sides  of  the  question,  if  the 
Court  will  allow  me.  Evidence  has  been  introduced  on  this  Eleventh 
Charge,  and  on  the  kindred  charge,  the  Twenty-Second.  Charge  Eleven 
(in  relation  to  the  trial  of  the  case  of  McDermott  vs.  Higby)  and  Charge 
Twenty- Second  (in  relation  to  habitual  drunkenness  in  office,  while  dis- 
charging the  (^uties  thereof.)  go  together.  Now,  I  see  the  difficulty  hon- 
orable Senators  mention,  but  it  seems  to  me  that  it  might  be  partly 
obviated,  so  far  as  saying  time  is  concerned,  and  in  a  manner  which  may 
be  assented  to  by  the  Counsel  on  the  other  side.  They  have  given  a  cer- 
tain amount  of  evidence ;  have  exhaust/^d  their  evidence  on  that  point. 
They  cannot  be  permitted,  as  Counsel  conceive,  to  give  any  more  evi- 
dence that  goes  to  sustain  that  charge ;  can  only  rebut  the  evidence  we 
have  given.  Now,  it  could  b«  said  to  us  by  the  Court — and  be  assented 
to  by  Counsel,  and  it  seems  to  me  Counsel  will  assent  to  it — that  if 
we  stop  here,  and  refrain  from  introducing  all  the  witnesses  we  have 
upon  this  subject  remaining,  we  shall  be  permitted,  if  it  should  seem, 
when  they  have  given  their  rebutting  evidence,  that  this  additional  evi- 
dence of  ours  ought  to  have  been  given  before,  to  give  it  then.  And  if, 
on  the  contrary,  they  should  simply  give  evidence  tending  to  rebut  what 
we  have  proved,  and  no  evidence  of  the  main  charge,  then  we  shall  not 
want  to  introduce  these  additional  witnesses.  It  strikes  me  that  that  sort 
of  an  arrangement  could  be  made,  and  Counsel  have  no  difficulty  in  assent- 
ing to  it.  At  anj^  rate,  I  think  every  Court  has  the  right  to  say,  "  You 
have  gone  far  enough  on  this  point,  until  farther  evidence.  For  farther 
evidence,  we  will  enforce  the  rule  strictly — that  all  witnesses  be  exhaust- 
ed when  examined  on  the  subject."  If  that  assurance  shall  be  given  us, 
we  will  be  willing  to  stop  right  here,  on  those  two  Articles.  I  think  that 
will  satisfy  the  Senators. 

Mr.  Campbell. — Of  course  I  cannot  enter  into  any  arrangement  on 
this  subject  without  consultation  with  my  associates.  In  reference  to 
those  Articles,  I  do  not  know  how  much  or  little  testimony  General 
Williams  may  have  to  examine  on  those  subjects — whether  one  witness, 
or  one  hundred.  Of  course  I  could  not  give  any  answer  to  the  sugges- 
tion he  now  makes,  without  consultation  with  my  colleagues. 

Mr.  Williams. — Then  I  would  simply  suggest  that  the  Court  take  that 
order. 

Senator  Quint. — It  seems  to  me  that,  unless  there  has  been  some  new 
evidence,  other  than  rebuttal,  introduced,  that  the  Prosecution  would 
have  no  right  to  go  into  evidence  other  than  that  which  has  been  already 
entered  into  upon  those  two  separate  Articles.  It  seems  to  me  that  this 
might  as  well  be  determined  right  here,  now,  and  at  once.  If  there  has 
been  no  new  and  additional  evidence,  other  than  that  which  is  rebutting 
in  its  character,  as  a  matter  of  course  that  would  preclude,  as  I  sup- 
pose, under  the  rule  of  evidence,  farther  testimony  to  oe  given  in  by  the 
Prosecution  upon  those  Articles. 

Mr.  WiUiams. — We  have  a  large  number  of  witnesses — ^somewhere  from 
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twenty  to  forty— out  of  which  we  can  select  and  swear  as  many  as  it 
would  be  cffecent  to  tire  the  Senate  with. 

Senator  Irwin. — I  hope  the  motion  of  the  Senator  from  Nevada  will 
not  prevail.  I  hope  Counsel  will  go  on  with  all  the  evidence  they  have. 
I  do  not  want  to  see  this  matter  cut  off  in  any  manner.  I  differ  entirely 
on  this  point,  from  the  Senator.  The  Senate  should  sit  patiently  and 
hear  s^nv  evidence  to  he  presented.  I  trust  the  Senator  from  Nevada 
will  withdraw  his  motion. 

Senator  Watt. — I  am  willing  to  sit  here  as  long  as  I  possibly  can,  to 
hear  evidence  in  this  case.  Sut  it  seems  to  me  to  be  utterly  useless  and 
utterly  nonsensical  for  this  Court  to  sit  here  from  day  to  day  and  listen 
to  testimony  which  certainly  can  have  no  effect  or  bearing  upon  the 
ultimate  decision  of  the  question  before  it.  Now,  so  far  as  those  two 
Articles  are  concerned,  it  seems  to  me- that  this  matter  might  as  well  be 
determined  .now.  I  may  be  mistaken ;  the  Counsel  who  are  conducting 
the  case  can  inform  us  on  this  matter,  whether  there  is  a  probability  of 
other  new  evidence.  If  necessary,  1  certainly  will  sit  here  as  long  as 
anybody. 

Mr.  Ed^rton, — We  desire  to  state,  for  the  information  of  the  Court, 
that  the  prosecution  desire  to  offer  the  testimony  of  only  one  witness  in 
rebuttal,  upon  this  point. 

Mr.  Wiliianu, — Then  I  would  inquire  why  the  Court  should  not  take 
this  order,  as  Courts  of  law  always  do.  W  here  there  are  numerous  wit- 
nesses upon  a  single  point,  it  is  the  every  dajr  practice  for  a  Judge  to 
inquire  of  a  Counsel,  "  Is  this  all  to  the  same  point  ?"  "  Yes."  "  Then 
you  have  given,  as  the  case  stands  under  the  evidence,  enough  upon  that 
subject.  In  the  exercise  of  discretion  as  to  whether  we  will  hear  more 
from  you  hereafter,  we  will  be  governed  by  the  necessity  of  it,  as  it 
shall  appear  from  the  evidence  on  the  other  side." 

Now  that,  it  seems  to  me,  would  be  perfectly  fair.  We  would  be  wil- 
ling to  rest  the  matter,  right  where  it  is,  with  the  understanding  that 
Counsel  would  not  object,  or  with  the  intimation  that,  if  they  did  object, 
the  Court  would  permit  us  to  give  such  additional  evidence  as  their  evi- 
dence may  seem  to  make  necessary.  They,  of  course,  can  give  nothing 
but  rebutting  evidence ;  they  can  give  no  more  evidence  on  the  main 
charge. 

The  Presiding  Officer. — The  Counsel  for  the  Prosecution  state  that  they 
have  only  the  testimony  of  one  witness  to  offer  upon  the  point. 

Mr.  WiUiamfi. — We  can  get  through  on  the  point,  then ;  and  I  know 
the  gentlemen  opposed  to  me  will  acquiesce  in  the  proposition,  for  the 
purpose  of  bringing  that  branch  of  the  examination  to  a  close.  They 
can  do  so,  and  tne  witnesses  can  be  discharged ;  otherwise,  we  shall  be 
obliged  to  keep  them  here. 

Mr.  Edgerton. — AVe  have  no  objection  to  informing  the  Court  what  the 
point  we  intend  to  offer  testimony  on  is.  We  desire  to  prove  at  what 
time  it  was  that  the  Eespondent,  Irvine,  and  Dudley,  were  eating  together 
in  Leger's  saloon,  which  was  testified  to  by  Mr.  Irvine  yesterday. 

Mr.  Willianta. — What  time  do  you  claim  that  it  was  ? 

Mr.  Edgerton. — We  claim,  may  it  please  the  Court,  that  it  was  during 
the  recess. 

Mr.  Williams. — Before  the  argument  commenced  ? 

Mr.  Edgerton. — ^No,  Sir.  They  took  a'  recess,  I  think,  after  two  of  the 
Counsel  had  spoken. 

Judge  Hardy. — Tod  Eobinson  and  W.  L.  Dudley  ? 

Mr.  Edgerton. — ^Yes.    After  Judge  Eobinson  and  W.  L.  Dudley  had 
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spoken.  Then  it  was  that  Irvine,  the  Eespondent,  and  ^^Ij.  Dudley, 
were  eating  and  drinking  in  Leger's  saloon,  and  not  after  tne  case  was 
finally  submitted  to  the  jury. 

Mr.  Williams, — I  understand  that  is  true. 

Mr,  Edgerf^n. — We  wish,  further,  to  show  the  extent  to  which  the 
drinking  was  carried  on. 

Mr,  Williams, — That  question  has  already  been  gone  into. 

Mr.  Edgerton. — ^Not  by  way  of  rebuttal. 

Mr,  WtUiam^s. — You  cannot  go  over  your  case  again  by  way  of  rebuttal. 

Mr.  Edgerton. — May  it  please  the  Court,  we  have  not  put  in  testimony 
as  to  number  of  times  of  drinking.  Our  testimony  has  been  directed 
generally  to  the  condition  of  the  Kespondent. 

Senator  Watt. — I  believe  I  shall  withdraw  my  motion.  1  leave  the 
responsibility  with  the  Managers  and  the  Counsel.  If  they  think  it  is 
proper  to  keep  the  Senate  and  Assembly  in  session,  day  after  day,  with- 
out benefit  or  use,  with  a  large  number  of  witnesses  in  attendance,  at  an 
expense  to  the  State,  let  the  responsibility  rest  with  them.  I  withdraw 
my  motion. 

Senator  Quint. — I  will  take  the  responsibility  of  renewing  the  mo- 
tion. 

The  Presiding  Officer. — ^The  Counsel  now  agree  that  the  time  of  this 
being  at  Leger's,  or  in  the  saloon,  was  a  specified  time. 

Mr,  Williams. — With  that  announcement  of  Counsel,  we  will  take  the 
responsibility  of  stopping  here,  without  an  assurance  from  the  Senate 
that  we  shall  be  permitted  in  the  giving  of  further  evidence,  if  neces- 
sary, trusting  to  the  liberality  of  the  Senate  to  allow  us  to  give  further 
evidence  if  it  is  necessary. 

The  Presiding  Officer, — How  about  your  witnesses  ?  If  you  have  forty 
witnesses  remaining  unexamined  on  this  point,  they  will  cost  the  State 
one  hundred  and  twenty  dollars  per  day,  if  you  keep  them  here,  expect- 
ing the  necessity  for  introducing  them  may  arise. 

Mr.  Williams. — Then  I  will  go  further,  and  say  that  we  will  discharge 
the  witnesses  upon  this  point.  That  will  reduce  the  expenses  largely,  as 
there  are  a  great  many  witnesses  here  on  this  branch  of  the  case. 

Mr,  Highy. — ^I  will  state,  if  the  Court  please,  that  there  are  three  wit- 
nesses who  have  been  called  on  behalf  of  the  Prosecution,  whom  there 
will  be  no  further  need  of.  I  will  name  them,  as  the  Defence  may  require 
them :  S.  B.  Axtell,  J.  G.  Severance,  W.  S.  Coolidgo. 

Mr,  Williams,-— They  may  be  discharged.     We  do  not  want  them. 

The  Presiding  Officer, — Mr.  Adams  may  now  be  put  on  the  stand. 

Mr.  Edgerton. —  We  do  not  desire  to  cross  examine  Mr.  Adams. 

Mr.  Williams. — We  will  call  another  witness,  then..  We  will  call  Mr. 
Hanson.  We  want  to  recall  him  and  ask  him  a  question  which  we  acci- 
dentally omitted. 

Mr,  Edgerton. — Is  that  the  Marin  witness  ? 

Mr,  Williams, — Yes.    He  has  been  called  before. 


T.   W.   HANSON,   RECALLED. 


Mr,  Williams, — ^Yon  stated  you  were  present  at  the  Terry  trial,  and  saw 
the  whole  of  it.  You  also  stated  that  you  are  a  lawyer.  How  long 
have  you  practised  there  as  a  lawyer  ? 

A.— I  have  been  there  for  the  last  eight  years.    I  think  I  was  first 
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there  in  eighteen  hundred  and  forty-eight  or  eighteen  hundred  and  forty- 
nine.  ' 

Q. — ^Now,  was  there  anything  on  that  trial  which  Btruck  you,  as  a  law- 
yer, as  being  out  of  the  usual  course  of  criminaFtrials  ? 

Mr.  Campbell. — The  witness  has  already  been  examined  fully  on  the 
subject  of  that  trial. 

Mr,  Williams. — That  is  true.    I  only  ask  the  Court's  indulgence. 

Mr,  Campbell, — Well,  go  on. 

Witness, — There  was  nothing  that  struck  me  as  being  unusual.  Upon 
the  contrary,  so  far  as  I  could  judge,  all  the  proceedings  of  that  trial 
were,  I  thought,  conducted  with  a  perfect  degree  of  propriety  and  dig- 
nity in  every  respect.  I  was  present,  and  perhaps  bad  a  right  to  be 
there — was  called  upon  to  be  there.  I  had,  from  the  fact  of  my  knowing 
the  people  generally,  in  Marin  County,  volunteered  my  services  to  Mr. 
Crittenden  to  select  a  jury  in  that  case.  I  did  so,  because  Mr.  Critten- 
den was  not  acquainted  with  the  jurors,  and  I  was.  I  was  not  acquainted 
with  Judge  Terry,  but  I  volunteered  my  services  to  Mr.  Crittenden.  Mr. 
Crittenden  was  a  stranger  there  and  did  not  know  the  jurors. 

Q. — You  knew  them,  and  therefore  you  helped  him  ? 

A. — ^Yes. 

Q. — Have  you  ever  had  any  acquaintance  with  Judge  Hardy,  except 
the  casual  one  during  that  trial  ? 

A. — I  never  met  with  Judge  Hardy  before ;  never  spoke  to  him  before. 

Q. — ^Have  you  since  ? 

A. — I  have  met  with  him  since.  I  have  seen  him  once  or  twice  since 
then,  at  the  bar  of  the  Supreme  Court.  I  have  never  spoken  to  him 
since  that  time. 

Q. — State  as  to  whether  the  jurors  were  examined  by  Mr.  Hoge,  for 
the  defence  ? 

Witness. — On  their  voir  dire  f 

Mr,  Williams. — Yes. 

Witness, — They  were,  to  the  best  of  my  recollection. 

Q. — Do  you  know  any  other  facts  that  would  further  inform  the  Senate 
as  to  this  matter  ?    If.  so,  state  them. 

A. — ^Nothing  more  than  what  I  have  stated  :  That  I  was  present  du- 
ring the  whole  of  the  trial,  and  that,  so  far  as  I  could  judge,. the  pro- ' 
ceedings  generally  were  characterized  with  the  utmost  degree  of  regu- 
larity and  propriety. 

CROSS  EXAMINATION. 

Mr,  Edgerton, — How  came  you  to  volunteer  in  that  case  f 

A. — I  was  personally  acquainted  with  Mr.  Crittenden  and  Mr.  Hoge  j 
and,  although  not  personally  acquainted  with  Judge  Terry,  I  knew  him  by 
reputation,  and  he  being  a  stranger,  I  thought  it  was,  perhaps,  my  duty 
to  do  so.  I  did  so,  at  any  rate.  I  felt  a  little  interest  in  the  case ;  so 
far  as  to  volunteer  my  assistance  in  order  to  get  what  I  supposed  to  be  a 
proper  jury. 

Q. — Your  sympathies  were  with  the  defence  in  that  case,  were  they 
not? 

A. — I  had  no  particular  sympathy.  If  I  had  any  at  all,  it  was  on  that 
side.    I  received  no  fee  in  the  case. 
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£XAMIN£I)  BY  THE  CHAIR. 

The  Presiding  Officer. -^1  would  like  to  ask  Mr.  Hanson  a  question  or 
two.  Do  you,  Mr.  Hanson,  know  a  gentleman  by  the  name  of  Benjamin 
Miller,  who  was  on  that  jury  ?  ' 

A. — I  do. 

Q. — Was  he  then  under  indictment  for  murder  ? 

A. — I  think  not,  Sir.  I  think  that  the  crime  which  he  was  charged  with 
having  committed  was  committed  on  the  seventh  day  of  June ;  I  do 
not  exactly  recollect.  I  think  that  he  was  tried,  or  had  an  examination 
before  Mr.  Hughes,  a  magistrate  there,  and  by  him  he  was  discharged; 
and  I  think  that  the  second  examination  did  not  take  place  before  the 
Gran(J  Jury,  until  after  the  adjournment  of  the  District  Court.  I  re- 
member the  examination. 

Q. — Were  you  aware,  yourself,  that  he  was  charged  with  this  crime  ? 

A. — Yes;  I  was  present  at  the  examination. 

Q.— Do  you  know  James  Stafford,  who  was  also  on  that  jury  ? 

A. — ^Yes. 

Q. — ^Was  there  no  indictment  against  him  ? 

A. — There  was  not  then. 

Q. — Was  he  on  the  jury  in  the  Pen  Johnston  case  ? 

A. — I  can  state  that  I  know  now  that  he  was,  because  I  have  heard  it 
since.     I  do  not  recollect  the  names  of  any  of  the  jurors  in  that  case. 

Q. — Were  there  any  questions  put  by  Counsel  on  either  side  to  those 
jurymen  in  the  Terry  trial,  relating  to  their  having  formed  any  opinion 
at  all  on  the  case  ? 

A. — I  do  not  recollect.  I  think  that  the  examination  was  made.  The 
questions  were  general  in  character  as  to  whether  they  had  formed  or 
expressed  any  opinion. 

Q. — Do  you  recollect  of  any  juror  being  asked  that  question  by  any 
one? 

A. — I  think  I  recollect  the  question  being  put  generally,  as  to  whether 
they  had  formed  or  expressed  any  opinion. 

Q. — Can  you  particularize  any  jurymen  of  whom  that  question  was 
asked  ? 

A. — I  cannot  say  that  I  can. 

Q. — You  cannot  particularize  any  one  juror  ?  • 

A. — I  cannot. 

Q. — You  stated  there  was  a  recess,  and  that  you  went  to  your  office. 
How  far  is  your  office  from  the  Court  House  ? 

A. — I  suppose  one  hundred  yards. 

Q. — Now,,  do  you  recollect  that  you  left  that  Court  House  at  all  ? 

A. — I  am  not  positive.  I  think  we  did.  I  recollect  now,  since  hear- 
ing Mr.  Hoge  say  so,  that  we  did  see  him  in  the  Court  House  with  watch 
in  hand,  waiting. 

Q. — Did  the  jurors  leave  the  box  at  all  ? 

A. — I  cannot  swear  whether  they  did  or  not. 

Q. — Can  you  swear  whether  Mr.  Hoge  and  Mr.  Crittenden  went  to 
your  office  ? 

A. — I  cannot  swear  whether  Mr.  Hoge  and  Mr.  Crittenden  went.  I 
know  that  at  ten  o'clock  Mr.  Hoge  said,  by  his  watch  the  hour  had  come. 
Whether  Mr.  Crittenden  was  present,  I  do  not  know.  I  do  distinctly 
recollect,  since  Mr.  Hoge  stated  it  yesterday,  that  he  was  present  after 
the  time  Judge  Hardy  stated  it  wanted  ^vq  minutes  to  ten,  and  that  he 
had  had  his  watch  in  his  hand  waiting  for  the  time. 
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BB-DIBBOT  EXASnNATION. 

» 

Mr,  WiRiams, — ^You  were  inquired  of  about  two  of  these  jurors — ^Ben- 
jamin Miller  and  James  Stafford.  Now,  do  you  know  that  Judge  Hardy 
ever  heard  an  intimation  from  anybody  that  either  of  those  meif  were 
at  all  objectionable  ? 

A. — I  have  not  the  slightest  idea  that  Judge  Hardy  ever  heard  any- 
thing of  the  sort. 

Q. — This  was  the  first  occasion  on  which  Judge  Hardy  ever  held  a 
Court  there  ? 

A. — The  first  time ;  the  first  time  I  had  ever  seen  Judge  Hardy. 

Q. — Was  Judge  Hardv  ever  in  that  county  before  ? 

A. — I  do  not  think  he  ever  was.  He  may  have  been,  but  I  never 
heard  of  it. 

Senator  Van  Dyke, — ^Do  I  understand  you,  that  you  assisted  the  defence 
in  empanelling  the  jury  ? 

A.— I  did. 

Q. — ^Were  you  retained  by  the  defence  ? 

A. — I  said  that  I  was  acquainted  with  Mr.  Crittenden ;  that  he  did  not 
know  the  people  of  that  county,  and  I  did  ;  and  that  I  accordingly  vol- 
unteered my  services  to  Mr.  Crittenden  and  Mr.  Hoge.  I  was  not  ac- 
quainted with  Judge  Terry.  I  believe  that  any  conversation  between 
us  was  without  an  mtroduction  to  him. 

^. — Were  you  acquainted  with  the  sentiments  of  the  jurors  on  that 
question  ? 

A. — I  think  I  was  ;  that  I  understood  them.  I  should  certainly  have 
advised  that  they  should  not  be  taken,  if  I  had  not  felt  tolerably  confi- 
dent about  it.  I  will  state  in  relation  to  Miller — I  do  not  know  as  I  have 
stated  it/ully  or  not— that  I  cannot  say  with  positive  certainty  that  he 
was  not  indicted  until  afterwards ;  but  my  best  recollection  is  that  he 
was  not  indicted  until  after  that  session  of  the  District  Court. 

Mr.  Campbell. — ^If  the  Court  please,  I  think  it  no  more  than  fair  to  the 
Defence,  that  they  should  have  the  full  benefit  of  any  fact  that  exists. 
When  this  man  Miller  was  tried  for  murder,  I  acted  as  Counsel  for  the 
prosecution ;  and  my  recollection  is  very  distinct  that  he  was  not  indicted 
until  the  term  succeeding  the  term  at  which  the  Terry  case  was  tried. 
Thftt  is  so. 

Senator  Perkins. — How  was  that  jury  selected — ^that  is,  how  were  they 
called  ?    Were  they  selected  by  the  Sheriff  and  summoned  by  him  ? 

A. — ^I  think  there  was  a  list  made  out  of  the  names  of  the  jurors. 

Q. — Who  made  it  out  ? 

A.— The  Clerk  of  the  Court. 

Q.— Made  it  out  for  the  Sheriff  ? 

A. — I  cannot  say  who  made  it  out  for  the  Sheriff.  I  know  that  the 
Clerk  of  the  Court  had  a  list  of  the  jurors. 

Q- — ^Did  you  see  that  list  before  the  day  of  the  trial  ? 

A. — Oh  yes.  Sir. 

Q. — You  knew  what  the  list  was  ? 

A. — I  knew  what  it  was.    I  got  a  copy  of  it. 

Q. — ^Were  you  consulted  in  the  making  up  of  that  list  of  jurors  ? 

A. — ^Not  all;  not  all,  Sir.     I  counselled  with  Mr.  Crittenden  and  Mr. 
Hoge  as  to  which  of  them  should  be  selected. 
SefnaJboT  PerkiM. — ^My  question  has  reference  to  the  venire. 
Witneu. — Oh,  no.    Of  course  I  did  not  know  who  would  be  summoned 
there  as  jurors. 
^      40 
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Senator  Merritt — In  my  county  we' always  have  the  list  made  up  by  the 
Judge,  Sheriff,  and  Clerk ;  different  from  the  rule  here  in  San  Francisco. 

Mr,  Willfams. — You  say  you  saw  tfie  list  made  up.  I  ask  if  that  was 
the  list  of  the  jurors  summoned  ?    Not  those  going  to  be  summoned. 

A.*— The  list  of  those  summoned  by  the  Sheriff.  I  went  to  the  Sheriff 
and  got  a  copy  of  the  list.  I  believe  the  jurors  were  drawn  in  the  usual 
manner. 

Q. — What  do  you  mean  by  that  ? 

A. — The  way  jurors  are  drawn  in  the  District  Court.  Drawn  in  the 
usual  manner. 


TESTIMONY  OP  J.  T.   FARLEY. 

J.  T.  Farley,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams. — ^Did  you  have  a  conversation  with,  or  did  you  hear  a 
conversation  by,  Mr.  Brock  way,  on  or  about  the  twenty-fifth  of  March 
last,  at  Mokelumne  Hill,  about  this  prosecution  against  Judge  Hardy,  and 
its  origin  ? 

A. — I  had  a  conversation  with*  Mr.  Brockway  on  the  evening  of  the 
twenty-fifth  of  March,  at  Mokelumne  Hill.  I  did  not  hear  the  conversa- 
tion between  him  and  Colonel  Bicknell.  The  conversation  that  I  had 
with  Mr.  Brockway  took  place  at  the  Union  Hotel,  about  ten  or  eleven 
o'clock  at  night.  Colonel  Bicknell  and  myself  had  been  to  San  Afldres, 
in  Calaveras  County,  and  returned  to  Mokelumne  Hill  to  stay  all  night. 
The  question  of  dividing  the  District  was  then  up,  and  was  a  subject  of 
remark  in  both  counties.  That  was  on  the  evening  before  the  resolution 
for  the  appointment  of  an  Investigating  Committee  to  inquire  into 
charges  made  against  Judge  Hardy,  was  mtroduced  into  the  Assembly. 
I  asked  Mr.  Brockway  how  he  stood  on  the  division  of  the  District.  He 
said  that  he  was  opposed  to  it. 

Q. — Opposed  to  what  ? 

A. — Opposed  to  a  division  of  the  District.  And  I  believe  that  I  made 
use  of  the  remark  to  Mr.  Brockway,  at  that  time,  rather  inelegant,  it 
is  true  :  "  Damn  Judge  Hardy !  That  was  not  the  way  to  set  revenge  on 
him;  that  if  he  had  done  anything  wrong,  he  ought  to  be  impeached, 
and  not  to  divide  the  District."  Brockway  said  those  were  his  sentiments, 
and,  at  the  same  time,  he  used  the  same  kind  of  inelegant  language, 
also :  ^^  Impeach  hell !     He  has  done  nothing  to  be  impeached  for.'' 

Q. — What  did  Brockway  say,  if  anything,  about  this  being  a  persecu- 
tion ? 

A. — Immediately  after  that  part  of  the  conversation,  I  asked  Mr. 
Brockway  what  was  the  origin  of  this  feeling  in  Calaveras  against  Judge 
Hardy ;  that  I  knew  not  of  any  such  fechng  in  Amador.  Brockway 
said  that  it  originated  with  the  Dudleys  and  "  Bill  Higby" — ^to  use  his 
own  language — (meaning  Mr.  Higby  here,)  because  they  could  not  use 
or  control  '*  Jim  Hardy" — to  again  use  his  own  language— -on  the  bench; 
that  it  was  a  damned  "malignant"  or  "mean"  persecution.  He  used 
one  of  the  words ;  I  do  not  now  recollect  the  exact  words.  He  said  that 
they  could  not  use  him^  (Brockway.) 

Q. — your  inquiry  was  as  to  the  origin  of  this  movement  against  Judge 
Hardy  ? 

A. — Yes. 

Q. — ^By  the  people  of  Calaveras  ? 
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A. — ^Bv  the  people  of  Calaveras. 

Q. — W  hat  did  you  state  about  the  feeling  in  Amador  ? 

A. — I  said  I  knew  not  of  any  such  feeling  in  Amador.  I  inquired  of 
Brockway  why  that  feeling  existed  in  Calaveras,  and  he  gave  me  the 
language  I  have  just  used  for  the  reason.  I  believe  that  he  said  further, 
in  connection  with  that,  (I  state  this  in  justice  to  Mr.  Brockway,  and  for 
the  purpose  of  giving  the  whole  conversation,)  that  as  long  as  Bill  Dud- 
ley and  Hardy  were  friendly,  it  was  all  right ;  that  Bill  got  drunk  at  the 
last  term  of  the  Court  and  thought  Hardy  had  not  acted  right  towards 
him;  and  that  that  was  what  it  originated  in. 

CBOSS  EXAMINATION. 

Mr.  Edgerton, — ^Did  not  you,  in  that  conversation  with  Mr.  Brockway, 
oppose  the  movement  to  abolish  the  District,  and  use  an  expression  of 
this  kind  :  ^^  Damn  Jim  Hardy  I  He  does  a  thousand  things  he  has  no 
business  to  do,  and  ought  to  be  impeached  "  ? 

A. — No,  Sir ;  I  did  not  use  that  language.  If  you  will  permit  me,  I  will 
explain.  I  stated  in  that  conversation,  when  I  used  the  words,  "Damn 
Jim  Hardy ! "  this :  "  If  he  has  done  anything  wrong,  let  him  be  im- 
peached." I  then,  in  connection  with  that,  said  Jim  Hardy  did  a  gi'eat 
many  foolish  things  off  the  bench.  But  as  for  saying,  "  He  does  a  thou- 
sand things  he  ought  to  be  impeached  for,''  I  did  not  say  that.  Brock- 
way said  Hardy  had  done  nothing  for  which  he  could  be  impeached.  I 
said,  "  Let  him  be  impeached,  if  he  has  done  anything  wrong,  and  is  a 
corrupt  man." 


TESTIMONY  OF  J.  W.  BICKNELL. 

J.  W.  Bicknell,  being  called  and  sworn,  testified  as  follows : 

Mr.  WtUiams, — You  are  County  Clerk  of  Amador  County  ? 

A. — ^Yes. 

Q. — About  the  twenty-fifth  of  March  last,  at  Mokelumne  Hill,  at  the 
time  spoken  of  by  the  last  witness,  did  you  have  or  hear  a  conversation 
with  or  by  Mr.  Brockway? 

A. — About  that  time.  Sir.     I  do  not  recollect  the  day. 

Q. — ^You  heard  the  occasion  mentioned  ? 

A. — ^Yes.  I  liad  several  conversations  during  the  evening,  with  Mr. 
Brockway. 

Q. — On  that  same  evening  ? 

A. — ^Yes.  We  spent  the  evening  together — ^Brockway  and  myself-— at 
the  Union  restaurant,  or  hotel. 

Q. — ^You  spent  the  evening  with  Brockway  ? 

A. — ^Pretty  much  so.  We  were  there  together  all  the  evening ;  got 
there  about  sundown. 

Q. — What  did  Brockway  say  to  ybu  about  this  prosecution,  or  about 
the  effort  to  abolish  the  District,  on  account  of  Judge  Hardy  ? 

A. — The  conversation  was  just  after  a  bill  was  introduced  into  the  As- 
sembly to  abolish  the  District.  I  do  not  recollect  the  form  of  the  con- 
versation. During  the  conversation,  Mr.  Brockway  told  me  that  it  was 
a  malicious  thing,  gotten  up  by  Higby  and  the  Dudleys — as  I  understood 
it. 

Q. — ^Malicious  towards  whom  7 
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A. — Towards  Judge  Hardy.  I  do  not  remember  the  language  that  he 
used,  exactly. 

Q. — State  what  other  expressions  Mr.  Brockway  made,  of  a  kindred 
character.  • 

A. — I  do  not  recollect  of  anything.  It  was  all  pretty  much  to  the 
same  effect — ^all  our  conversation. 

Q. — Did  Mr.  Brockway  use  more  than  one  expression  of  the  same 
kind? 

A. — He  was  talking  about  the  injustice  it  would  be  to  his  county  and 
mine. 

Q. — The  injustice  it  would  be  to  abolish  the  District  ? 

A. — Yes. 


TESTIMONY.  OF  J.  B.  ROBINSON. 

J.  E.  Eobinson,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — ^You  are  one  of  the  plaintiffs  in  the  suit  of  Eobinson  et 
al.  vs.  Leger  et  al.,  upon  the  injunction  bond  ? 

A. — Yes. 

Q. — Was  Mr.  Brockway  your  Attorney  in  that  case  ? 

A. — ^Yes ',  he  was. 

Q. — ^Now,  Sir,  Mr.  Brockway  has  testified  about  the  effort  to  postpone 
that  case,  and  what  was  said  about  it.  State,  if  you  please,  what  Mr. 
Brockway  told  you  about  postponing  it,  or  continuing  it  ? 

A. — ^Just  before  the  case  was  called  for  trial,  Mr.  Brockway  came  to 
me  and  asked  me  what  I  thought  of  continuing  the  case  until  the  next 
term.  I  told  him  that  I  wanted  a  trial  then.  He  said,  that  from  what 
he  had  found  out,  it  would  be  better  for  me  to  continue  the  case  until  the 
next  term  of  the  Court.  He  said  that  there  would  be  another  Judge 
there  the  next  term  of  the  Court ',  and  that  if  we  should  have  another 
trial  there,  before  another  Judge,  the  decision  would  not  be  apt  to  be  re- 
versed, and  that  we  would  avoid  a  new  trial.  He  said  he  thought  that 
by  the  time  the  next  Court  came  around,  there  would  be  a  split  between 
Bill  George  and  Mr.  Leger. 

Mr.  Campbell. — [Interrupting.]  If  this  is  for  the  purpose  of  contradict- 
ing Mr.  Brockway,  I  would  state  that  Mr.  Brockway  has  not  been  ex- 
amined on  this  subject 

Mr.  Wmianis. — I  believe  he  has. 

T?ie  Presiding  Officer. — [To  Counsel  for  the  Prosecution.]  Do  you  ob- 
ject to  it,  gentlemen  ? 

Mr.  EdgerUm. — ^We  object  to  it,  on  the  ground  that  there  is  no  predi- 
cate for  it. 

Mr.  Williams. — I  will  go  along,  without  spending  time  looking  this  tes- 
timony of  Mr.  Brockway  up,  and  inquire  as  to  something  else,  which 
Counsel  will  recollect  I  did  ask  Mr.  Brockway.  What  reason  did  Mr. 
Brockway  assign  for  no  trial  of  the  cause  at  that  term  ?  Did  he  say 
that  he  did  not  want  to  try  the  cause  at  that  term  because  he  could  try 
it  before  another  Judge,  at  the  next  term  ? 

A. — That  was  the  reason  he  assigned. 
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IN  RBGARB  TO  THE   FIFTEENTH  ABTICLE. 

Mr.  Williams. — In  relation  to  another  charge,  I  propose  to  take  the 
Bame  course  which  I  adopted  upon  the  charge  of  drunkenness ;  and  that 
is,  the  charge  of  disloyalty.  We  have  examined  a  good  many  witnesses. 
I  understand  that  some  witnesses  are  to  be  examined  on  the  part  of  the 
Prosecution,  or  are  to  be  offered  by  way  of  rebuttal.  We  have  here,  I 
believe,  twenty  witnesses,  or  something  like  that  number — 

Judgf  Ilardy. — [Inten'upting.]     Thirty. 

Mr.  WiUiains. — Thirty,  Judge  Hardy  says.  All  are  upon  the  question 
of  disloyalty )  evidence  of  the  same  kind  as  we  have  been  giving  here  for 
a  considerable  time.  I  propose  now  to  take  the  responsibility  of  advis- 
ing Judge  Hardy  to  stop  here,  upon  that  branch  of  the  case.  Knowing 
that  the  evidence  is  amply  sufficient  as  it  stands,  I  take  the  responsibility 
of  stopping  here ;  and  then  if  any  evidence  shall  be  given  on  the  part  of 
the  Prosecution  which  seems  to  require  the  examination  of  any  more 
witnesses  on  our  side,  I  shall  trust  to  the  liberality  of  the  Court  to  allow 
me  to  examine  them. 

Mr.  Campf)eU. — This  way  of  throwing  out  feelers  is  somewhat  unusual. 
We  can  only  say,  in  regard  to  this  matter,  that  we  desire  the  Counsel  to 
exhaust  his  case  on  that  point  now.  We  intend  to  introduce  abundant 
rebutting  evidence  on  this  branch.  The  Counsel  can  take  what  risks  he 
pleases,  but  we  prefer  that  he  should  go  on  now. 

Mr.  WiUiavM. — ^I  was  perfectly  aware  that  course  would  be  taken.  I 
was  perfectly  sure  that  Counsel,  in  the  zealous  prosecution  of  their  case, 
when  we  came  to  offer  more  proof,  would  object.  Knowing  that  the  ad- 
mission of  more  proof  on  our  part,  if  rendered  necessary  by  any  evidence 
they  may  introduce,  is  a  matter  entirely  within  the  discretion  of  thia 
Court,  with  broad  powers,  as  of  every  Court  of  ordinary  common  law 
jurisdiction  ;  each  Court  having  control  of  the  evidence ;  knowing  this, 
and  anticipating  what  Mr.  Campbell  has  said  just  now,  I  propose  to  risk 
mv  client's  case,  upon  this  branch,  upon  the  fiair  discretion  of  the  Court 
when  we  come  to  ask  for  its  exercise.  I  do  this,  for  the  purpose  of  short- 
ening the  trial )  for  the  course  we  take  upon  these  two  points  will  save 
at  least  two  days  in  the  examination  of  witnesses. 

Mr.  Campbell. — We  expect  to  introduce  abundant  rebutting  evidence 
upon  the  subject. 

Mr.  Williams. — Introduce  it  1  Introduce  it  I  You  have  threatened  us 
with  that,  all  the  time. 

Mr.  Campbell. — The  question  is,  whether  you  shall  introduce  all  youp 
evidence,  or  not  ? 

The  Presiding  Officer. — They  need  not  introduce  any  more,  unless  they 
choose. 

AGREEMENT. 

a 

Mr.  Williams  handed  the  Counsel  for  the  Prosecution  the  following : 

It  is  agreed  between  the  parties,  that  the  case  of  The  People  ex  rel., 
etc.,  vs.  Squires,  was  tried  oefore  Judge  Hardy,  upon  an  agreed  state 
of  facts,  and  upon  that  same  agreed  state  of  facts  was  appealed  to  the 
Supremo  Court,  and  there  affirmed ;  the  whole  case  being  in  writing. 

Mr.  Campbell. — That  was  stated  in  the  opening. 

Mr.  Williams. — Well,  agree  on  it. 

Mr,  EdgerUm. — [Examining  the  above.]    I  believe  it  is  right. 
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Mr.  OampbeU, — [To  Mr.  "Williams.]  You  can  read  the  decision,  if  you 
want  to. 

Mr,  Williams. — Probably  it  will  not  be  necessary. 

Mr.  Highy. — There  is  no  doubt  but  the  facts  stated  in  this  agreement 
are  true.     [Examining  it.] 

The  Presiding  Officer, — ^Where  is  the  case  reported  ? 

Mr.  EdgerUm. — In  12,  13,  14,  or  16  Cal. ',  I  forget  which. 

Mr.  Williams. — And  we  agree  that,  if  necessary,  either  party  may  refer 
to  the  report. 

With  these  suggestions  and  reservations,  Mr.  President,  and  Senators, 
we  rest  our  case  with  you. 

Mr.  CampbeU. — ^If  the  Court  please,  the  case  for  the  Defence  has  closed 
much  sooner  than,  from  every  reasonable  inquiry,  we  had  cause  to  be- 
lieve it  would.  Our  witnesses  are  not  now  in  attendance,  and  it  would 
probably  take  from  an  hour  to  an  hour  and  a  half  to  get  them  here. 

Mr.  EdgerUm. — They  are  all  under  subpoena,  and  have  been  in  attend- 
ance on  the  Court  all  the  time. 

Mr.  Williams. — Cannot  you  examine  somebody  ?  Do  not  let  us  take 
recesses  any  more,  if  we  can  avoid  it ;  because  it  is  exceedingly  import- 
ant that  we  should  get  along  with  this  case. 

Mr.  OampbeU. — We  shall  be  able,  I  have  no  doubt,  to  close  our  side  of 
the  case  to-day.  If  we  can  take  a  recess  for  an  hour,  or  an  hour  and  a 
half,  we  can  get  all  our  witnesses  here,  and  go  along  regularly. 

Mr.  Williams. — If  you  have  any  witnesses  in  attendance,  and  can,  as 
you  state,  close  your  case  in  an  hour  and  a  half,  we  will  have  time  to 
bring  in  some  rebutting  evidence  before  the  close  of  the  day,  if  you  go 
on  now. 

Mr.  EdgerUm. — The  Managers  ask  this  time  of  the  Court.  That  indul- 
gence was  given  to  the  Defence. 

Mr.  Williams. — ^If  what  I  have  said  be  deemed  an  objection,  I  withdraw 
it.    We  raise  no  objection  to  anything  for  the  convenience  of  the  Counsel. 

A  recess  was  accordingly  taken  until  two  p.  m.  * 

At  the  expiration  of  the  recess,  the  Court  reassembled. 

CASE  OF  THE  DEFENCE  REOPENED. 

Mr.  WUliams. — Mr.  President :  A  very  large  number  of  witnesses  have 
been  subpoenaed  here  upon  our  side,  and  I  suppose  quite  a  number  upon 
the  side  of  the  Prosecution,  upon  the  question  of  the  character  of  Allan 
P.  Dudley.  We  have  announced  that  we  closed  our  proof.  If  we  give 
any  farther  evidence,  it  must  be  by  the  indulgence  of  the  Court,  unless 
Counsel  consent.  It  has  been  suggested  that,  inasmuch  as  it  is  well 
known  that  we  claim  that  Allan  P.  Dudley's  testimony  is  already  im- 
peached, it  would  be  well  to  introduce  some  witnesses  on  that  subject, 
and  show  how  people  of  his  own  neighborhood  regard  him.  We  ask 
the  indulgence  of  the  Court,  to  examine  a  few  witnesses  on  the  question 
of  his  character.  No  witnesses  have  left,  I  believe,  who  have  been  sub- 
poenaed to  testify  upon  that  point.  It  will  occupy  a  little  time,  and 
would  be  more  satisfactory  to  some  others  than  to  ourselves,  perhaps; 
but  in  justice  to  the  subject,  I  think  it  my  duty  to  ask  the  Court  to 
give  us  this  indulgence. 

Mr.  EdgerU)n. — Mr.  President,  shortly  after  the  Court  adjourned,  Mr. 
Dudley  was  apprized  by  Counsel  for  the  Prosecution  that  no  attempt 
would  be  made  to  impeach  him  ;  and  his  witnesses  have  been  apprized. 
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Where  they  are  now,  I  do  not  know.  I  have  no  doubt  they  have  spread 
themselves  abroad  over  the  city,  with  the  understanding  that  they  would 
not  be  called  upon.  Whether  we  can  get  them  here  to  meet  this  pro- 
posed evidence,  or  not,  I  do  not  know,  and,  for  that  reason,  we  oppose 
and  object  to  the  admission  of  it  at  this  time.  If  we  knew  our  witnesses 
were  here,  we  would  have  no  possible  objection  to  entering  upon  that  in- 
vestigation ;  and.  Sir,  the  Counsel  for  the  Defence  certainly  had  ample 
opportunity  and  time  to  reflect  upon  the  subject  of  whether  they  would 
attempt  that  kind  of  examination  or  not.  It  seems  to  us  that  the  appli- 
cation comes  too  late. 

Mr.  Williams, — Certainly,  Sir ;  none  of  the  Prosecution's  witnesses  can 
have  gone  since  we  announced  that  the  case  was  closed,  half  an  hour 
ago.  The  only  question  is,  whether  we  shall  be  precluded  by  that  an- 
nouncement )  and  it  is,  of  course,  in  the  discretion  of  the  Court,  to  open 
our  case  again  to  a  certain  and  limited  extent. 

Mr.  CampbeU. — It  is  true  our  witnesses  have  not  left  the  city,  but  they 
are  scattered  about,  and  it  would  be  almost  impossible  to  find  them,  if 
we  were  to  send  and  hunt  them  up. 

Mr.  WHliams. — I  do  not  understand  the  Counsel  to  sky  they  have  dis- 
charged their  witnesses  upon  any  point. 

Mr.  EdgerUm. — ^No,  we  do  not  say  that.  But  those  witnesses  on  this 
particular  branch  of  the  case  have  been  apprised  that  they  would  not  be 
wanted ;  and  probably  they  have  spread  themselves  all  over  the  city,  and 
would  not  be  at  our  command  when  we  want  them.  That  is  the  only 
opposition  we  make  to  it. 

Mr.  Williams. — ^We  ask  the  exercise  of  the  discretion  of  the  Court  to 
indulge  us  to  this  extent. 

The  Presiding  Officer  stated  the  question  to  the  Senate,  for  their  de- 
termination. 

Mr.  Edgerton. — I  would  inquire  if,  by  the  rules,  it  is  not  required  that 
the  Chair  shall  decide  first  ? 

The  Presiding  Officer. — ^Yes,  Sir.  The  Chair  is  of  the  opinion  that  this 
indulgence  ought  not  to  be  granted. 

Mr.  Williams. — ^Now  we  will  proceed,  if  the  Court  please,  to  take  the 
opinion  of  the  Court. 

Senator  Kutz. — I  would  inquire  if  the  Counsel  for  the  Prosecution  have 
told  their  witnesses  on  this  point  that  in  consequence  of  the  close  of  the 
Defence,  they  would  not  be  wanted  ? 

Mr.  Edgerton. — I  will  state,  in  reply  to  the  Senator,  that  I  informed  Mr. 
Dudley,  and,  I  think,  three  witnesses,  that  that  branch  of  the  examina- 
tion was  waived  by  the  Defence,  and  that  they  would  not  be  wanted  on 
that  point.    Mr.  Dudley  is  the  man  attending  to  that  part,  here. 

Senator  De  Long. — ^It  is  impossible  for  your  witnesses  to  have  gone  up 
country ;  the  boat  does  not  leave  until  four. 

Mr.  Edgerton. — The  only  question  is  whether  we  would  not  have  to 
apply  for  an  attachment,  and  they  get  off  before  it  could  be  served. 

Senator  De  Long. — I  beg  leave  to  say  a  single  word.  The  Defence,  a 
few  minutes  after  closing,  ask  simply  for  leave  to  reopen,  to  introduce 
testimony  on  a  single  point — a  matter  for  the  discretion  of  the  Court. 
I  never  knew  it  denied  in  a  Court  of  justice,  in  my  life. 

Mr.  Campbell. — That  is  perfectly  true,  where  there  is  any  omission  or 
forgetfulness.  But  this  has  been  a  matter  of  deliberation  on  the  part  of 
the  Defence,  as  to  whether  they  would  or  would  not  introduce  any  testi- 
mony on  that  point.    They  determined  not  to  do  it,  and,  in  consequence, 
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we  are  not  in  position  to  meet  it,  as  we  would  have  been  if  such  had  not 
been  the  result  of  their  deliberation. 

The  Presiding  Officer  again  stated  the  question  to  the  Senate. 

SenatovPerktns. — I  would  like  to  know,  first,  whether  the  Defence  have 
done  what  they  ought  to  have  done  to  entitle  them  to  this  courtesy  on 
the  part  of  thp  Court ;  and  whether  the  Prosecution  is  to  be  prejudiced 
in  consequence  of  their  witnesses  having  gone,  and  their  not  having  been 
apprized  that  this  point  would  be  raised,  or  this  favor  asked  in  this  way. 
Before  I  give  a  vote,  I  would  like  to  know  in  regard  to  that.  I  do  not 
wish  to  give  a  vote  for  or  against  either  party  here,  without  understand- 
ing the  whole  thing. 

Senator  Van  Dyke, — ^I  understand  that  if  this  be  allowed  by  the  Senate, 
we  would  have  to  alldw  the  Prosecution  to  obtain  rebutting  testimony,  if 
we  have  to  wait  a  week  for  it.  Witnesses  may  have  left  the  city,  and 
the  service  of  an  attachment  might,  perhaps,  take  a  week.  We  could 
not,  I  understand,  open  the  case  for  either  party,  without  allowing  the 
other  to  meet  it.  Under  the  circumstances,  I  do  not  think  the  Court 
should  do  it. 

Mr.  Edgerton. — I  am  just'  apprized,  through  the  Chairman  of  the  Man- 
agers, that  Mr.  Dudley  has  informed  his  witnesses  that  they  would  not 
be  wanted  here  at  all,  that  they  are  scattered  throughout  the  city,  and 
that  some  of  them  are  going  home  by  to-night's  boat. 

The  President  stated  the  question  once  more,  and  the  Senate  decided 
to  allow  the  Defence  to  reopen  their  case  and  introduce  the  proposed 
evidence,  by  the  following  vote  : 

Ayes — Messrs.  Banks,  Bumell,  Chamberlain,  Crane,  Denver,  De  Long, 
Harvey,  Harriman,  Hathaway,  Heacock,  Hill,  Holden,  Irwin,  Nixon, 
Oulton,  Shurtleff,  Warmcastle,  and  Williamson — 18. 

Noes — ^Messrs.  Gaskill,  Ximball,  Kutz,  Lewis,  Perkins,  Porter,  Pow- 
ers, Quint,  Soule,  Van  Dyke — 10. 


TESTIMONY  TO  IMPEACH  A.  P.  DUDLEY. 


Mr.  WtUiavu. — Inasmuch  as  this  is  a  question  of  impeachment,  and 
the  case  is  opened  to  impeach  this  witness,  I  ask  leave  to  call  him  and 
to  ask  him  a  single  question,  before  going  into  the  examination  as  to  his 
general  character.    [Pausing.]    No ;  we  will  waive  the  application. 

Mr,  Edgerton. — I  ask  that  Mr.  Allan  P.  Dudley  be  permitted  to  come 
within  the  bar  of  the  Court,  and  sit,  during  this  examination.  1  think 
it  is  but  just  to  him  to  allow  it.  It  is  possible  he  may  suggest  something 
to  the  Counsel. 

Mr.  WilliatM. — There  is  not  the  least  objection  to  that,  on  our  part, 
certainlv. 

Mr.  il^dgerton's  request  was  accordingly  granted,  and  Mr.  Dudley  came 
within  the  bar,  and  took  a  seat  near  the  Counsel  for  the  Prosecution. 

Mr.  WilliarM. — I  would  inquire  of  the  Court  whether  there  shall  be 
any  limit  to  the  number  of  witnesses  upon  each  side,  on  this  question  1 
This  is  a  question  wherein  Courts  usually  do  limit  the  witnesses. 
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The  Presiding  Officer. — I  do  not  know  of  any  limit,  except  a  reasonable 
one. 

Mr.  WiUiams. — There  is  no  limit,  unless  the  Court  shall  so  intimate. 

The  Presiding  Offi^cer, — I  think  not. 

Senator  Quint — In  order  to  settle  the  question,  I  move  that  the  num- 
ber be  limited  to  four  on  each  side. 

Senator  Perkins. — I  hope  no  limit  will  be  fixed,  but  that  the  Court  will 
let  in  all  the  testimony  either  side  desires  to  introduce,  if  it  takes  three 
months. 

The  Presiding  Officer  stated  Senator  Quint's  motion. 

Mr,  Edgerton. — I  hope  that  may  not  be  determined  on.  Certainly,  the 
character  of  Mr.  Dudley  is  of  as  much  importance  t«  him,  as  the  charac- 
ter of  this  Eespondent  is  to  the  Eespondent.  I  would  like  to  know  by 
what  kind  of  mathematical  rule  this  is  to  be  determined.  Four  witnesses 
against  four  witnesses !  Suppose,  Sir,  they  bring  in  four  to  swear 
they  would  not  believe  Mr.  Dudley  under  oath ;  and  we  then  bring  in 
four  who  swear  they  would  believe  him — how  does  the  matter  stand 
then? 

Mr.  Williams. — Then,  I  think,  you  would  beat  us,  because  the  affirma- 
tive is  vnth  us. 

Senator  Quint, — ^I  simply  wish  to  have  the  witnesses  limited  to  a  rea- 
sonable number.  I  certainly  have  no  desire  to  curtail  the  rights  of  any 
party  involved  in  this  controversy,  but  it  seems  to  me  necessary  to  limit 
the  witnesses  to  some  number. 

Senator  Crane. — I  think  the  Court  had  better  let  them  prove  all  they 
can,  on  both  sides. 

The  Presiding  Officer. — The  decision  is  against  the  motion,  of  course. 

Senator  Quint, — Then  I  move  to  limit  them  to  ten.  I  think  that  is 
reasonable. 

Voice,-^Jj\mit  them  to  seventy-five. 

Abr.  Williams. — I  do  not  wish  to  be  understood  as  asking  such  an  order. 
I  only  ask  whether  the  Court  is  inclined  to  limit  this  examination.  I 
do  not  ask  that  the  witness  whose  character  is  attacked  shall  be  limited, 
or  that  we  shall  bq,  limited  to  any  number.  But  I  know  that  in  my  prac- 
tice for  several  years  as  District  Attorney,  where  a  question  of  this  sort 
has  been  started,  I  have  always  been  met  by  the  inquiry  as  to  how  many 
witnesses  there  should  be.  A  similar  inquiry  would  be  asked  of  the 
other  side ,  and  sometimes  the  Court  would  limit  the  number  to  six, 
sometimes  to  ten,  or  some  other  number,  on  each  side,  because  those  six, 
eight,  or  ten,  could  give  the  true  reputation  of  a  man  as  well  as  a  hun- 
dred. That  has  been  my  experience  in  criminal  practice.  Still,  I  do  not 
ask  such  limitation  now.  But  we  have  been  a  good  while  trying  this 
case.  The  Court  will  bear  me  witness  that  we  have  done  everything  we 
could  to  shorten  it.  We  cut  it  off  a  good  deal  this  morning ;  and  I  now 
simply  make  the  inquiry  whether  the  Court  is  inclined  to  limit  this  ex- 
amination on  both  sides,  or  not ;  while  I  am  entirely  indifferent  whether 
it  is  limited  or  unlimited. 

The  Presiding  Offi^xr, — ^The  Chair  has  decided  the  matter.  Call  your 
witnesses. 

Mr.  Williams. — If  your  Honor  please,  I  will  make  the  suggestion, 
merely  for  the  purpose  of  obtaining  the  opinion  of  the  Court,  that  the 
examination  be  limited  to — say,  eight  witnesses  on  each  side. 

Mr.  EdgerUm. — ^We  object  to  it. 

Mr.  Williams, — It  is  objected  to,  and  I  will  ask  the  opinion  of  the  Court 
41 
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apon  it.  I  wish  to  accommodate  myself  entirely  to  the  wishes  of  the 
members  of  the  Court. 

The  Presiding  Officer. — I  deny  the  application  for  a  limitation,  leaving 
the  Court  to  decide  upon  it.  Senators  inclined  to  limit  the  number  of 
witnesses  on  each  side  to  eight,  will  say  Aye  when  their  names  are  called. 
Those  opposed  will  say  No.     The  Secretary  will  call  the  roll. 

Mr,  Williams. — I  have  suggested  eight,  as  the  number.  I  will  suggest 
ten,  or  any  other  number,  if  the  opposite  Counsel  desire  it. 

The  roll  was  called,  and  the  Senate  refused  to  limit  the  number  of  wit- 
nesses, by  the  following  vote  : 

Ayes — Messrs.  Gaikill,  Harriman,  Quint,  Soule,  and  "Watt — 5. 

Nobs — Messrs.  Banks,  Burnell,  Chamberlain,  Crane,  Harvey,  Hatha- 
way, Heacock,  Hill,  Holden,  Kimball,  Kutz,  Nixon,  Oulton,  Perkins, 
Porter,  Powers,  Shurtleff,  Warmcastle,  Williamson,  Gallagher,  and  Yan 
Dyke— 21. 

Mr.  WiUiams. — We  will  first  call  a  list  of  witnesses,  and  have  them  all 
sworn  together. 

[Mr.  Williams  called  the  names  of  eleven  witnesses,  and  as.  many  of 
them  as  were  present  came  forward  and  were  sworn.] 


TB6TIM0NT  OF  A.   H.  KOSS. 

A.  H.  Eose,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams. — Where  do  you  live  ? 

A. — I  live  in  Amador  County,  at  Amador  Village. 

Q. — Do  you  know  Allan  P.  iUudley  ? 

A. — ^I  know  him  very  well. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  by  reputation,  about  nine  years ;  personally, 
six  or  seven  years. 

Q. — Bo  you  know  his  reputation  for  truth  and  veradty  ? 

A. — I  do. 

Q. — ^Is  it  good,  or  bad  ? 

A.— Bad: 

Q. — From  his  reputation  for  truth  and  veracity,  would  you  believe  him 
.under  oath  ? 

A, — I  would  not. 

OaOSS  EXAMINATION. 

Mr.  Edgerton. — How  long  have  you  personally  known  Mi*.  Dudley  ? 

A. — Six  or  seven  years. 

Q. — ^Where  does  Mr.  Dudley  live  ? 

.A. — He  lives  at  Mokelumne  Hill. 

Q. — How  long  has  he  lived  there  ? 

A. — Well,  he  has  lived  there  ever  since  I  have  known  him. 

Q. — How  far  is  Mokelumne  Hill  from  Amador  Yillage,  where  yoa  live  f 

A. — It  is  eleven  or  twelve  miles. 

Q. — ^In  what  County  is  Mokelumne  Hill  ? 

A.-»  Calaveras  County. 
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Q. — ^Have  you  ever  been  involved  in  any  litigation  ^ 

A. — I  have. 

Q. — Who  was  the  Attorney  against  yon  ?  Has  Mr.  Allan  P.  Dudley 
ever  been  the  Attorney  against  you? 

A. — I  think  not.     !Jj^ot  that  I  know  of. 

Q. — Were  you  not  a  party  in  a  case  in  Amador  County,  in  which  one 
Bose  was  a  defendant,  where  the  timbering  of  a  shaft  was  the  subject 
of  litigation  ? 

A. — Guthrie  vs.  Eose.    I  was  not.    My  brotlier  was  a  party. 

Q. — Were  you  a  party  in  interest  in  that  case  ?  Had  you  any  interest 
in  it,  outside  of  the  record  ? 

A. — Yes. 

Q. — ^You  had  an  interest  in  that  litigation  ? 

A. — I  think  I  had. 

Q. — Was  Mr.  Allan  P.  Dudley  Counsel  against  your  brother,  and  against 
you,  in  that  case  ? 

A. — ^Yes. 

Q. — Was  it  a  pretty  severe  trial  ? 

A. — No ;  I  did  not  consider  it  a  very  severe  trial.  There  was  but  lit- 
tle involved. 

Q. — Which  party  prevailed  in  that  case  ? 

A. — The  plaintiif. 

Q. — ^Dudley's  client  beat  your  party  ? 

A. — ^Yes. 

Q. — Did  you  vote  for  Dudley  as  Breckinridge  Presidential  Elector, 
two  years  ago  ? 

A.— I  did. 

Q. — How  long  has  Mr.  Dudley  had  this  bad  character  for  truth  and 
veracity  ? 

A. — Ever  since  I  have  known  him. 

Q. — That  is,  nine  years  ? 

A. — ^I  have  known  him  by  reputation,  nine  years;  personally,  six  or 
seven  years. 

A  Senator. — Do  you  say  you  voted  for  him  for  Presidential  Elector? 

A. — I  suppose  I  did,  if  he  was  an  Elector  on  the  Breckinridge  ticket. 
I  voted  the  Breckinridge  Electoral  ticket,  on  which  I  understood  he  was 
a  candidate. 

RE-DIREOT   EXAMINATION. 

Mr.  WilUanui. — ^What  have  been  your  means  for  knowing  Allan  P.  Dud- 
ley's reputation  ? 

Mr.  CampheU. — I  object  to  that. 

Mr.  Williams. — We  nave  not  started  this  question  of  the  witness'  means 
of  knowing,  and  probably  could  not  be  permitted  to  in  the  outset,  until 
they  had  raised  it  themselves.  But  now  it  seems  to  me  that  it  is  proper 
for  us  to  be  allowed  to  show  that  the  witness  has  had  means  of  knowing ; 
that  he  is  a  great  deal  of  his  time,  for  instance,  if  such  is  the  fact,  at 
Mokelumne  Hill  j  that  he  mingles  much  amongst  the  neighbors  of  Dud- 
ley; and  that,  although  he  lives  in  an  adjoining  county,  twelve  miles  off, 
he  knows  Dudley's  reputation,  and  what  people  say  of  him,  as  well  as  if 
he  lived  next  door  to  him. 

Mr.  EdgerUm. — The  witness  says  he  knows  the  reputation  of  Mr.  Dud- 
ley; I  do  not  suppose  it  makes  any  difference  how  he  knows  it. 

Mr.  WiUiarM. — ^Very  well.    If  you  don't  question  his  knowledge,  let  it 

go. 
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Mr.  Edgerton, — We  question  it  by  testimony. 

Witness. — Am  I  considered  discharged  from  further  attendance  ? 

Mr.  Williams. — Yes  ]  so  far  as  we  are  concerned. 


TESTIMONY   OF   B.    KINCAID. 

B.  Kincaid,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams. — Where  do  you  live  ? 

A. — At  Mokelumne  Hill,  Calaveras  County. 

Q. — How  long  have  you  lived  there  ? 
•    A. — About  ten  years. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — Yes. 

Q. — Do  you  know  his  reputation  for  truth  and  veracity  in  the  neigh- 
borhood where  he  lives  ? 

A. — Yes;  I  think  so. 

Q. — How  long  have  you  known  Dudley,  and  his  reputation  ? 

A. — Well,  some  seven  or  eight  years ;  seven  years. 

Q. — From  what  is  generally  said  of  him,  what  is  his  character  for  truth 
and  veracity  ?    Good,  or  bad  ? 

A. — It  is  not  very  good. 

Q. — From  his  reputation  for  truth  and  veracity,  would  you  believe  him 
on  oath  ? 

Witness. — Outside  of  his  reputation  ? 

Mr.  Williams. — No.  From  what  people  say  of  him,  would  you  believe 
him  on  oath  ? 

A. — Well,  outside  of  his  reputation  I  know  nothing  of  him  that  would 
induce  me  to  believe  that  he  would  make  a  false  oath. 

Mr.  Williams. — ^Now  then,  what  do  you  say  from  what  people  say  of 
him  ?  From  what  you  hear  said  of  Mr.  Dudley  generally,  would  you 
believe  him  on  oath  ?  I  mean,  taking  his  reputation  as  a  guide  solely, 
without  reference  to  your  knowledge  of  him. 

A. — ^Well,  it  would  leave  considerable  doubts  with  me,  at  least. 

Q. — Cannot  you  answer  a  little  more  strongly,  whether  you  would  be- 
lieve him,  or  would  not  ? 

A. — I  do  not  know  anything  outside  of  his  general  reputation. 

Mr.  WiUiams. — [Interrupting.]  That  is  the  very  point.  I  have  no 
right  to  ask  you  what  you  know  about  him,  personally ;  but  I  ask  you 
this :  From  what  people  say  of  Mr.  Dudley  in  the  neighborhood  where 
he  lives — taking  that  as  a  sole  guide,  supposing  you  had  never  seen  him 
— would  you  believe  him  on  oath  ? 

A. — I  should  doubt,  some.  I  could  not  say,  positively,  that  I  would  not 
believe  him,  because  I  have  not  sufficient  reasons,  outside  of  his  reputa- 
tion, to  say  so. 

Mr.  WiUiams. — I  ask  you  again  to  exclude  all  you  know  about  him  ex- 
cept his  reputation,  and  say  whether  from  that  reputation,  if  you 
knew  nothing  else  about  him,  you  would  believe  him  on  oath  ? 

A. — I  have  my  doubta  about  it. 
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GROSS  EXAMINATION. 

• 

Mr,  Eclgert(m, — ^When  did  you  first  begin  to  hear  Mr.  Dudley's  charac- 
ter canvassed  in  this  particular  ? 

A. — ^I  do  not  know  when.  Soon  after  I  became  acquainted  with  him  ; 
about  a  year  or  two — at  least,  one  or  two  years. 

Q. — Now,  in  what  particular  have  you  heard  his  character  spoken  of  ? 
In  reference  to  his  telling  stories  on  the  stump,  or  something  of  that 
kind  ?     Is  not  that  about  all  ? 

A. — I  could  not  particularize  any  time  or  place,  or  any  particular  thing; 
but  it  has  generally  been  the  case  throughout  the  neighborhood  there, 
amongst  his  neighbors,  if  anything  was  said,  and  the  community  there 
knew  he  said  it,  that  they  placed  no  confidence  in  it.  From  the  reputa- 
tion that  he  had,  people  did  not  believe  anything,  if  they  heard  that  it 
came  from  him ;  did  not  generally  put  any  confidence  in  it. 

Q. — In  what  connection  was  this  ?  Was  it  not  in  connection  with  Mr. 
Dudley's  stump  speeches,  and  the  stories  he  told  on  the  stump— matters 
of  levity,  and  of  no  importance  whatever? 

A. — General  conversation,  whatever  it  might  be;  this  thing,  or  that, 
or  the  other.  I  did  not  particularize  whether  it  was  in  relation  to  stump 
speaking,  or  any  other  kind  of  conversation.  As  a  general  thing,  that  is 
the  impression  of  the  people  there,  as  I  understand  it. 

Q. — Before  this  Prosecution  commenced,  did  you  ever  hear  Mr.  Dud- 
ley's character  seriously  discussed  ?  Did  you  ever  hear  any  man  say,  for 
inbtance,  that  he  would  not  believe  Al.  Dudley  under  oath  ? 

A. — I  think  I  have. 

Q.— Who  ? 

A. — I  could  not  state  any  particular  man. 

Q. — Think,  now,  a  moment.  Can  you  state  here  the  name  of  a  man 
whom  you  ever  heard  say  that  ? 

A. — Yes.     I  can  tell  you  of  one. 

Q. — Who  is  it,  and  where  was  it  ? 

A. — I  will  think  of  his  name  in  a  minute.  [Eeflecting.]  It  is  Mr. 
Cosgrove — ^Aleck  Cosgrove. 

Q. — Where  does  he  live  ? 

A. — Just  below  Mokelumne  Hill. 

Q. — ^Do  you  not  know  the  fact  that  Mr.  Cosgrove  and  Mr.  Dudley  have 
been  at  enmity  with  each  other ;  that  Cosgrove  has  had  lawsuits,  and 
that  Dudley  has  been  opposed  to  his  interests  ? 

A. — I  heard  him  (Cosgrove)  say  that  he  had  had  a  lawsuit.     Yes. 

Q. — And  Dudley  was  opposing  his  interests  ? 

A. — Yes. 

Q. — Did  you  not  vote  for  Dudley,  on  the  Breckinridge  ticket,  for  Elec- 
tor ? 

A. — I  think  like  enough  I  did. 

Q. — Were  you  not  in  the  habit  of  serenading  him  ? 

A. — ^No,  Sir ;  I  think  not. 

Q. — Did  not  you  get  up  a  serenade  to  him  one  night  ? 

A. — I  think  hot. 

Q. — Were  not  you  a  party  to  the  serenade  ? 

A. — No,  Sir. 

Q. — You  were  not  in  the  crowd  ? 

A. — ^No,  Sir. 

Q. — ^Were  you  present  at  Mokelumne  Hill  when  Judge  Shattuck,  one 
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of  the  Breckinridge  candidates  for  Congress,  made  a  speech  there  last 
summer  ? 

A. — I  do  not  recollect  whether  I  was  or  not. 

Q. — Can  you  recollect  heing  on  the  stand  at  Mokelumne  Hill  at  any 
time  when  Mr.  Dudley  made  a  speech  there  ? 

A. — Perhaps  I  was. 

Q. — ^Do  you  recollect  of  leaving  the  stand  while  Mr.  Dudley  was 
speaking  ? 

A. — I  do  not  recollect  that  I  did. 

Q. — Think  a  minute.  I  want  to  ascertain  whether  you  recollect  Leav- 
ing the  stand  while  Mr.  Dudley  was  speaking,  and  the  cause  ? 

A. — I  have  no  recollection. 

Q. — Did  you  not  assign  as  a  reason,  that  you  went  on  the  stand  with 
Dudley,  but  that  he  was  making  a  Union  speech,  and  you  would  not 
stay  there  and  hear  it  ? 

A. — I  did  not.     Never,  in  my  life  ;  never. 

Q. — Are  you  friendly  to  Mr.  Dudley  ? 

A. — Yes  ;  I  am.    I  have  no  cause  to  be  otherwise. 

Q. — Now,  will  you  state  whether  you  ever  heard  anybody  talking 
about  Mr.  Dudley's  truth  and  veracity,  and  the  credit  that  was  to  be  at- 
tached to  him,  who  seriously  said  that  they  would  not  believe  him  under 
oath  ?  or  that  they  doubted  his  word,  and  would  not  take  his  word  as 
quickly  as  any  other  man's  ?  Has  not  the  character,  in  this  respect, 
which  you  have  ascribed  to  him,  been  entirely  in  reference  to  stories 
narrated  in  moments  of  levity,  or  one  imputed  to  him  by  somebody  who 
has  had  a  difficulty  with  him  ? 

A. — I  cannot  state  any  particular  time  or  thing  that  I  can  call  to 
mind,  but  that  is  the  general  reputation. 

Q. — But  is  not  that  I  have  spoken  of,  the  material  out  of  which  that 
general  reputation  is  made  up  ? 

A. — I  do  not  know. 

Q. — ^Did  you  ever  hear  any  serious  charge  of  misconduct  made  against 
him  anywhere  ? 

A. — I  did  not. 

RE-DIRECT  EXAMINATION. 

Mr,  WUliams. — You  wore  asked  whether  you  ever  heard  a  charge  of 
serious  misconduct  against  Mr.  Dudley.  Did  you  ever  hear  a  charge 
of  his  attempting  to  bribe  an  officer  when  summoning  a  jury  in  one  of 
his  cases  ? 

A. — I  do  not  recollect  whether  I  ever  did  or  not.     I  do  not  recollect. 

Q. — Did  you  ever  hear  of  his  having  offei'ed  Tom  Magee  fifty  dollars 
to  summon  certain  men  on  a  jury? 

A. — I  think  not.     Not  that  I  recollect  of. 


TESTIMONY  OF  B.   D.    SAWYER. 

B.  D.  Sawyer,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUtams. — You  reside  in  San  Francisco,  and  are  a  practising  law- 
yer? 
A. — ^Yes. 
Q. — ^How  long  have  you  practised  in  that  profession,  in  all  ? 


827 

A. — ^Between  ten  and  eleven  years  in  this  State.  I  came  here  in  eight- 
een hnndred  and  fifty-one. 

Q. — Where  have  yon  lived  in  this  State  before  your  present  residence  in 
San  Francisco? 

A. — I  have  resided  at  Mokelnmne  Hill,  and  Murphy's,  Calaveras  Coun- 
ty. I  went  to  Mokelumne  Hill  in  August  or  September,  I  think  the  lat- 
ter part  of  August,  eighteen  hundred  and  fifty-one,  and  resided  there  and 
at  Murphy's  until  about  the  first  of  June,  eighteen  hundred  and  fifty-four, 
when  I  went  to  the  Atlantic  States,  and  returned  and  settled  here.  I 
was  absent  from  Mokelumne  Hill,  on  some  business,  during  the  winter  of 
ei'^hteen  hundred  and  fifty-three  or  eighteen  hundred  and  fifty-four,  but 
my  residence  was  then  still  at  Calaveras  County. 

Q. — ^Bo  you  know  Allan  P.  Dudley  ? 

A. — ^Yes. 

Q. — How  lonff  have  you  known  him  ? 

A. — I  think  I  first  became  acquainted  with  him  in  the  fall  of  eighteen 
hundred  and  fifty-two,  when  he  first  came  to  Mokelumne  Hill,  Calaveras 
County.  It  may  have  been  earlier,  or  it  may  have  been  later,  but  I 
think  it  was  the  fall  of  eighteen  hundred  and  fifty-two. 

Q. — Do  you  know  his  general  reputation  there  for  truth  ? 

A. — ^At  the  time  I  resided  there,  I  did. 

Q.— What  was  it  ? 

A. — ^It  was  not  good.  • 

Q. — State  whether  it  was  good,  or  bad. 

A. — ^It  was  bad. 

Q. — From  his  general  reputation  for  truth,  would  you  believe  him  on 
oath? 

A. — I  would  not. 

OBOSS   EXAMINATION. 

Jfr.  Edgerton. — When  did  you  say  you  left  Mokelumne  Hill  ? 

A. — I  left  Mokelumne  Hill — I  was  a  member  of  the  Senate  in  the  win- 
ter of  eighteen  hundred  and  ^fty-three  and  eighteen  hundred  and  fifty- 
four,  and  returned  to  the  county  in  May,  eighteen  hundred  and  fifty-four, 
aft;er  the  session  of  the  Legislature  was  over ;  and,  in  eighteen  hundred 
and  fifty-four,  I  left  for  the  Atlantic  States,  on  a  visit.  I  did  not  know 
at  that  time  whether  I  should  give  up  my  residence  in  Calaveras  County 
or  not.    On  mj  return,  I  settled  here,  and  have  lived  here  since. 

Q. — Then  you  have  not  been  back  to  Mokelumne  Hill  since  eighteen 
hundred  and  fifty-four  ? 

A. — I  have  not. 

Q. — ^Do  you  know  what  Mr.  Dudley's  reputation  up  there  is  now,  and 
has  been  since  that  time  ? 

A. — I  would  not  undertake  to  say. 

Q. — ^Did  you  ever  have  any  difiiculty  with  Mr.  Dudley  while  you  were 
there  f 

A.— No. 

Q. — ^Have  you  any  prejudice  against  him  ? 

A. — No,  Sir.  I  am  very  sorry  to  be  called  on  to  appear  against  him 
here. 

Q. — ^Who  did  you  ever  hear  speak  against  Mr.  Dudlev  ? 

A. — Well,  to  particularise  is  always  a  little  difficult  wnen  a  man's  repu- 
tation is  called  in  question ;  but  I  have  heard  it  from  a  great  many  mem- 
bers of  the  community  where  he  resided,  and  where  1  resided  at  that 
time. 
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TESTIMONY  OF  W.  H.   NELSON. 

W.  H.  Nelson,  being  called  and  sworn,  testified  as  follows : 

Mr.  WtUtams, — Where  do  you  live  ? 

A. — ^At  Jackson,  Amador  County. 

Q. — That  is  about  twelve  miles  from  Mokelumne  Hill,  is  it  not  ? 

A. — About  five  miles  this  side. 

Q. — ^How  long  have  you  lived  in  Amador  ? 

A. — Since  eighteen  hundred  and  fifty-two. 

Q. — What  has  been  your  acquaintance  with  the  community  at  Mokel- 
umne Hill  ? 

A. — I  lived  there  in  eighteen  hundred  and  forty-nine,  eighteen  hun- 
dred and  fifty,  and  eighteen  hundred  and  fifty-one ;  that  is,  in  Calaveras 
County,  not  particularly  at  Mokelumne  Hill.  I  was  changing  to  differ- 
ent points. 

Q. — What  was  the  extent  of  your  acquaintance  there  at  Mokelumne 
Hill  ?  Are  you  acquainted  with  the  people  at  Mokelumne  Hill,  pretty 
generally  ? 

A. — Pretty  much  all  of  them. 

Q. — State  whether,  since  your  residence  in  Amador  County,  you  have 
been  frequently  at  Mokelumne  Hill  ? 

A. — Yes. 

Q. — Have  you  heard  Allan  P.  Dudley  talked  about,  there  ? 

A. — Well,  I  know  him  very  well,  and  have  heard  people  talk  of  him. 

Q. — ^Have  you  heard  people  speak  of  him  at  Mokelumne  Hill  ? 
'  A. — To  be  sure  I  have. 

Q. — Do  you  know  what  his  general  reputation  for  truth  and  vera- 
city is,  at  Mokelumne  Hill  ? 

A. — Yes. 

Q. — What  is  his  reputation  at  Mokelumne  Hill,  for  truth  and  veracity  ? 
Good,  or  bad  ? 

Witness. — You  are  alluding  only  to  Mokelumne  Hill  ? 

Mr.  Williams. — To  the  county  generally,  and  the  community  around 
where  he  lives ;  those  who  know  him  ? 

Witness. — Well,  so  far  as  Mokelumne  Hill  is  concerned,  I  am  not  as 
well  acquainted  with  Mr.  Dudley's  reputation  there  as  I  am  with  his 
reputation  in  Amador.   • 

Q. — Well,  Amador  is  only  five  miles  off.    Is  he  well  known  there  f 

A. — Very  well  known  there,  indeed. 

Q. — What  is  his  reputation  there  ? 

A. — Not  very  good. 

Q. — How  good  is  it,  if  it  is  not  very  good  ?    Is  it  good  or  bad  ? 

A. — It  is  presumed  to  be  bad. 

Q. — From  his  reputation  among  those  who  know  him,  from  what  people 
say  of  him,  not  what  you  know  of  him  yourself,  would  you  believe  him 
on  oath  ? 

A. — Well,  Sir,  from  his  general  reputation,  and  the  public  opinion  of 
the  people,  I  would  not.  That  is,  in  a  case  of  this  sort;  a  politician 
move. 

Q. — Well,  what  kind  of  a  case  would  you  believe  him  in  ?  You  toy 
you  would  not  in  a  "  political  move."     What  are  your  politics  ? 

A. — I  voted  for  Stephen  A.  Douglas  and  the  whole  ticket ;  and  for 
John  Conness  and  the  whole  ticket,  and  worked  for  it. 

Q. — Outside  of  political  questions,  from  Dudley's  general  reputation, 
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woald  yon  believe  him  upon  oath  ?    Would  you  have  confidence  in  his 
statement  ? 

A. — ^Well,  Sir,  I  could  not  say  that  I  would. 

« 

GROSS  EXAMINATION. 

Mr.  Edgerton, — ^Mr.  Dudley  is  a  practising  lawyer  at  Mokelumne  Hill, 
is  he  not  ? 

A. — ^Yes,  Sir. 

Q. — ^How  long  has  he  been  in  practice  there  ? 

A. — Since  eighteen  hundred  and  fifty-three,  I  think. 

Q. — He  has  had  a  very  large  practice  there,  has  he  not  ? 

A. — Yes  5  he  has  had  a  very  good  practice  there. 

Q. — He  has  yet,  has  he  not  ? 

A. — I  do  not  know  what  his  practice  is. 

Q. — ^Do  you  not  know  that  the  very  largest  and  wealthiest  interests 
of  that  county  have  been  entrusted  to  Mr.  Dudley,  as  a  lawyer  ? 

A. — ^No,  Sir ;  I  do  not  know  of  that. 

Q. — ^But  do  not  you  know  that  Mr.  Dudley  has  been  in  full  practice  ? 

A. — ^Yes. 

Q.*— Ever  since  you  knew  him  first  ? 

A. — ^Yes. 

Q. — ^Has  he  not  been  very  influential  in  Calaveras  County  ? 

A. — ^Yes ;  with  some  people. 

Q. — ^Has  he  not  had  a  large  vote  when  he  ran  there  ? 

A, — ^I  never  knew  him  to  run  but  once,  and  then  he  got  badly  de- 
feated. 

Q. — Did  he  not  run  ahead  of  his  ticket  ? 

A. — ^He  may ;  but  if  he  did,  I  do  not  recollect  it. 

Q. — ^Has  he  practised  in  Amador  County  ? 

A. — ^Yes. 

Q. — ^Has  he  had  a  good  practice  there  ? 

A. — ^Well,  he  has  had  cases  there,  frequently.  I  was  Deputy  Sheriff 
there  for  four  years,  and  Mr.  Dudley  had  cases  there,  occasionally. 

Q. — Heavy  cases  ?  Has  he  not  been  employed  in  many  very  impor- 
tant cases  in  that  county  ? 

A. — ^Well,  he  has  been  employed  there  in  some  murder  cases,  and  cases 
of  that  description )  and  might  have  had  some  important  cases,  but  I  do 
not  recollect. 

RE-DIREOT  EXAMINATION. 

Mr.  Williams. — In  regard  to  Mr.  Dudley's  practice,  has  he  not  had  for 
a  partner  a  gentleman  who  stands  very  high  in  the  estimation  of  the 
people,  as  an  honorable,  able,  and  reliable  man  ? 

Mr.  Campbell. — That  we  object  to,  as  having  nothing  to  do  with  this 
case. 

Mr.  WiUiams. — It  has  to  the  questions  asked,  however.  They  have 
been  attempting  to  prove,  may  it  please  the  Court,  that  Mr.  Dudley  has 
had  a  large  practice,  and  thereby  show  that  the  people  confide  in  him. 
We  propose  to  show  that  the  people  do  not  confide  in  him,  but  that  they 
connde  in  his  partner,  Mr.  Adams,  who  has  been  on  the  stand ;  and  the 
Court  has  seen  both. 

Mr.  Campbell. — Well,  go  on. 

Mr.  Edgerton. — We  do  not  object  to  the  question.  We  withdraw  our 
objection. 

42 
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Mr.  William$, — [To  witness.]  Then  answer  the  question,  whether  Mr. 
Dudley  has  had  a  partner,  (Mr.  Adams,)  a  very  reliable  man,  one  in 
whom  the  community  confide  fully  ? 

Witness. — What  is  that  ? 

Mr.  WiUiams. — I  ask  you  whether  Dudley  has  had,  for  a  portion  of  the 
time,  if  not  all,  a  partner,  in  Mr.  Adams,  in  whom  the  community  have 
entire  confidence  ? 

A. — Yes ;  to  the  utmost. 

Mr.  Edgerton. — How  long  has  Mr.  Dudley  been  in  partnership  with 
Mr.  Adams  ? 

A. — I  tbink  about  four  years,  if  I  recollect  right.  I  am  not  positive, 
but  I  think  four  years. 


TESTIMONY  OF  O.   B.   AVALINS. 

O.  B.  Avaline,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Williams. — Where  do  you  live  ? 

A. — Folsom,  Sacramento  County. 

Q. — Did  you  ever  live  in  Calaveras  County  ? 

Q.— At  Mokelumne  HUl  f 

A. — ^Yes. 

Q. — Did  you  ever  live  in  Amador  County  ? 

A. — Yes. 

Q. — At  Jackson  ? 

A. — Yes. 

Q. — When  did  you  live  in  those  two  places — Jackson  and  Mokelumne 
Hill? 

A. — I  lived  in  Jackson  from  eighteen  hundred  and  fifty-five  up  to  eight- 
een hundred  and  sixty,  I  think;  and  for  a  year  after  that,  I  lived  in 
Mokelumne  Hill. 

Q. — When  did  you  live  at  Mokelumne  Hill  ? 

A. — ^During  the  year  eighteen  hundred  and  sixty. 

Q. — ^Do  you  know  Allan  P.  Dudley  ? 

A. — ^Yes. 

Q. — ^Do  you  know  his  reputation  in  those  two  places,  among  those 
who  know  him,  for  truth  and  veracity  ? 

A. — Yes. 

Q. — What  is  that  reputation  for  truth  and  veracity  ?  Is  it  good,  or 
bad? 

A. — Well,  Dudley  has  the  reputation  of  being  the  biggest  liar  in  that 
part  of  the  county. 

Q. — From  his  reputation,  which  you  have  mentioned,  would  you  be- 
lieve him  on  oath  ? 

A. — That  would  depend  on  circumstances,  Sir,  whether  I  would  believe 
him  on  oath,  or  not. 

Q. — On  a  general  question,  would  you  ? 

A. — If  it  was  Mr.  Dudley's  interest  to  tell  the  truth,  I  would  believe 
him. 

Q. — If  it  was  not  his  interest,  would  you  believe  him  ? 

A. — If  it  was  not  his  interest,  I  would  not  believe  him. 

Q. — ^What  was  your  business  at  Jackson  and  Mokelumne  Hill? 

A. — Publishing  a  newspaper. 
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CROSS  EXAMINATION. 

Mr.  E(7gerion. — Have  you  had  any  difficulty  with  Dudley? 

A. — ^Not  at  all. 

Q. — ^None  whatever  ? 

A. — Not  that  I  know  of. 

Q. — Have  you  been  on  speaking  terms  with  him  the  last  year  or  six 
months  ? 

A. — I  have  always  been  so,  since  I  have  known  him. 

Q. — ^You  have  no  prejudice  or  animosity  towards  him  ? 

A. — ^None  at  all,  only  that  he  will  lie ;  that  is  all. 

Q. — That  is  all  the  prejudice  you  have  ? 

A. — That  is  all.    Otherways,  he  is  a  good  fellow. 

Q. — Did  you  meet  Mr.  Dudley  at  the  Euss  House,  last  night  ? 

A. — ^I  did;  and  have  nearly  every  day  since  1  have  been  here. 

Q. — Did  you  have  any  difficulty  with  him  there  ? 

A. — ^None  at  all,  Sir. 

Q. — ^Did  you  use  any  provoking,  insulting  language,  to  Mr.  Dudley  last 
night,  at  the  Euss  House  ? 

A. — I  think  not;  I  do  not  remember  that  I  did. 

Q. — Did  you  to  any  one  else,  in  his  presence,  use  language,  concerning 
him  f 

A. — ^I  did  to  some  gentleman.  Dudley  was  in  the  house,  I  believe ;  I 
do  not  know  whether  he  heard  me  or  not. 

Q. — What  did  you  say  of  him  ? 

A. — I  do  not  remember  what  it  was.  I  was  speaking  of  him ;  I  do  not 
remember  what  I  did  say. 

Q. — Irritating,  insulting  language,  was  it  not  ? 

A. — ^Well,  it  might  have  been. 

Q. — ^Was  it  said  in  Mr.  Dudley's  hearing  ?  or,  did  you  intend  that  he 
should  hear  it  ? 

A. — ^He  was  in  the  room.    I  do  not  know  whether  he  heard  it  or  not. 

Q. — Did  you  intend  that  he  should  hear  it  ? 

A. — I  had  no  objection  to  his  hearing  it,  at  all. 

Q; — ^Did  you  not  use  the  language  you  did,  for  the  purpose  of  provok- 
ing a  quarrel  with  Mr.  Dudley? 

A. — 1^0 ;  I  cannot  say  that  I  did,  particularly. 

Q. — ^What  did  you  do  it  for  f 

A. — Because  I  happened  to  feel  like  it. 

Q. — ^Will  you  state  whether  or  not  you  were  armed  last  night,  when 
yon  used  this  language  ? 

A. — ^Not  any  more  than  I  always  am. 

Q. — I  do  not  ask  you  how  you  are  always ;  but,  were  you  not  at  that 
time,  when  you  used  this  language,  armed,  ready,  cocked  and  primed, 
for  a  fight  ? 

A. — Well,  I  expect  I  was  a  little  "cocked." 

Q. — And  were  a  little  on  the  fight,  were  you  not  ? 

A. — ^Well,  yes  ;  I  expect  I  was ;  felt  a  little  like  it,  perhaps. 

Q. — ^Do  you  know  anything  about  a  suit  in  Calaveras  County,  in  which 
Colonel  Eust  was  a  party  plaintiff,  and  you  were  defendant  ? 

A. — ^I  know  of  the  Colonel  being  in  it,  up  there. 

Q. — ^Were  you  a  party  to  that  suit  ? 

A. — ^Yes. 

Q.— Plaintiff,  or  defendant  ? 

A. — I  was  defendant. 
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Q. — Allan  P.  Dudley  was  Bust's  Attorney,  was  he  not  ? 

A. — Not  that  I  am  aware  of. 

Q. — Was  not  he  one  of  his  Attorneys  ? 

A. — He  might  have  heen. 

Q. — Did  not  he  appear  as  Counsel  in  the  case  ? 

A. — ^I  think,  to  my  knowledge,  I  never  saw  him. 

Q. — Did  you  not"  know  of  his  being  connected  with  the  case  ?     And 
did  not  you  have  some  feeling  about  it  ? 

A. — ^Mr.  Dudley  said  to  me  that  he  would  not  be  connected  with  either 
side  of  that  case. 

Q. — Or  any  other  case  in  which  you  had  an  interest  f 

A. — ^Not  that  I  am  aware  of. 

Q. — Did  not  you  go  to  Allan  P.  Dudley  and  solicit  his  services  in  that 
case  before  spoken  of? 

A.— No. 

Q. — Or  any  other  case  ? 

A.— No. 

Q. — I  understood  you  to  say  that  you  were  armed  last  night,  when 
you  used  this  language  ? 

A. — I  had  this  cane. 

Q. — Anything  else  ? 

A. — ^Yes. 

Q.— What  ? 

A. — ^A  knife. 

Q. — ^Anything  else  ?    Any  kind  of  ordnance  ? 

A. — ^Nothing  at  all ;  only  a  small  knife  which  I  carry. 

Q.— How  small  ? 

A. — It  is  a  dirk  knife. 

Q. — Arkansas  size  ? 

A. — Oh,  no.     Small. 

Q. — ^Have  you  got  it  with  you  ? 

A. — Yes. 

Q. — Will  you  let  us  see  it  ? 

Mr.  Williams. — You  can  do  as  you  like  about  that. 

Wvtnesn. — I  do  not  choose  to  show  it. 

Mr.  EdgerUm. — About  how  large  is  it  ? 

A. — The  blade  is  four  inches. 

Q. — ^Were  that  knife  and  that  cane  all  the  weapons  you  had  upon 
you? 

A. — ^Yes. 

Q. — ^What  kind  of  a  cane  is  that  ?    A  loaded  cane,  or  a  sword  cane  ? 

A. — ^A  loaded  cane ;  no  sword. 

Mr.  Wmiams. — You  had  not  any  artillery  around  ? 

A. — No,  Sir. 

Mr.  Edgerton. — Flying  artillery,  General  ? 

Mr.  WUliams. — ^Either  that  or  any  other. 


TESTIMONY  OF   TERENCE   MASTERSON. 

Terence  Masterson,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams. — ^Where  do  you  live  ? 
A. — In  Jackson,  Amador  County. 


333 

Q. — How  long  have  yon  lived  there  ? 

A. — ^I  went  there  first  in  eighteen  hundred  and  fifty-three;  and  have 
lived  there  steadily  sinee  eighteen  hundred  and  fifty-six. 

Q. — ^Jackson  has  been  said  to  be  five  miles  from  Mokelumne  Hill.  Are 
the  people  of  Jackson  and  Mokelumne  Hill  in  constant  intercommunica- 
tion, BO  that  the  people  of  each  know  the  people  of  the  other  town  as 
well  as  of  their  own  ? 

A. — ^Yes.  I  have  been  keeping  a  livery  stable  there,  and  have  been  to 
Mokelumne  Hill  oftener,  perhaps,  than  any  other  resident  of  the  town. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — I  do. 

Q. — Do  you  know  his  reputation  for  truth  and  veracity  in  the  commu- 
nity where  he  is  known  ? 

A. — Yes. 

Q. — ^At  Jackson  and  Mokelumne  Hill  ? 

A. — Yes. 

Q. — ^Is  his  reputation  for  truth  and  veracity  good,  or  bad  ? 

A. — It  is  bad. 

Q. — From  his  reputation,  from  what  people  say  of  him  there,  who 
know  him,  would  you  believe  him  on  oath  ? 

A. — From  his  reputation,  I  should  not,  if  I  did  not  know  him.  I 
mean  to  say  that  he  has  never  done  anything  to  me,  or  anything  that  I 
myself  could  say  was  wrong. 

Q. — ^You  do  not  know  any  acts  of  his  that  would  make  you  disbelieve 
himf  ^ 

A.— No. 

Q. — ^You  have  spoken  from  his  general  reputation ;  from  what  people 
say  of  him  ? 

A. — I  have. 

GB088  EXAMINATION. 

Mr,  Edgerton, — ^Are  you  on  pretty  friendly  terms  with  Judge  Hardy  ? 

A. — I  am. 

Q. — ^Have  you  taken  a  very  warm  interest  in  the  Defence  in  this  case  ? 

A. — I  have  taken  no  interest  in  it,  any  more  than  to  appear  here  as  a 
witness. 

Q. — Have  you  spent  no  money  to  procure  other  witnesses  here  f 

A. — Not  a  cent. 

Q. — You  have  spent  no  money  in  and  about  the  Defence,  here  ? 

A. — ^No ;  unless  it  be  what  I  spent  in  paying  my  way  down,  and  my 
expenses  here. 


TESTIMONY  OF  WM.   F.    MOSES. 

William  F.  Moses,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams, — Where  do  you  live  ? 

A. — At  Mokelumne  Hill. 

Q. — ^How  long  have  you  lived  there  ? 

A. — I  have  lived  there  eight  years. 

Q. — Do  you  know  Allan  J.  Dudley  ? 

A. — Yes. 

Q. — ^How  long  have  you  known  him  ? 

A.— Well,  I  have  known  him  most  of  the  time  since  I  have  been  there. 
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It  might  have  been  a  few  monthB,  after  I  went  there,  before  I  got  ac- 
quainted with  him. 

Q. — Do  you  know  his  reputation  there — that  is,  what  people  generaUy 
say  of  him — on  the  subject  of  truth  and  veracity  ? 

A. — Yes. 

Q. — Prom  what  people  say  of  him  there,  is  his  character  for  truth  and 
veracity  good,  or  bad  ? 

A. —  very  bad,  Sir. 

Q. — From  that  reputation  which  you  hear  from  those  who  know  hiin, 
would  you  believe  him  on  his  oath  ? 

A. — ^1  would  not. 

CROSS  EXAMINATION. 

Mr.  Edgerton, — Have  you  taken  a  very  active  interest  in  the  defence  of 
Judge  Hardy  ? 

A. — No.  I  came  down  here  as  a  witness.  I  came  down  on  the 
twenty-sixth  day  of  last  month. 

Q. — Have  you  expended  any  money  for  him  in  this  case  ? 

A. — ^No ;  I  had  none  to  spend. 

Q. — Have  not  you  taken  a  very  active  part  in  the  jwocuring  of  evi- 
dence and  testimony  here  ? 

A. — No ;  I  have  not. 

Q. — Have  you  not  been  actuated  by  feelings  very  hostile  to  this  Prose- 
cution f 

A. — No.  « 

Q. — Have  you  not  so  expressed  yourself? 

Mr.  WilHams. — ^If  you  want  the  witness  to  state  what  he  has  said,  or 
has  not  said,  state  when  and  where. 

Mr.  Edgerton. — Well,  I  will  say  on  the  sixth  of  May,  eighteen  hundred 
and  sixty-two,  which  would  be  last  night,  at  the  Euss  House.  Did  yon 
not  then  and  there  give  expression  to  some  feeling  in  reference  to  thifl 
Prosecution  ? 

A. — No,  Sir ;  I  did  not. 

Q. — I  will  ask  you,  directly,  if  you  did  not  use  this  language  there; 
That  all  the  witnesses  from  Mokelumne  Hill,  in  this  case,  for  the  Prose- 
cution, were  thieving  sons  of  bitches? 

A. — No,  Sir ;  I  did  not. 

Q. — You  did  not  use  that  language  in  the  presence  of  John  Hansom, 
Dr.  Holbrook,  and  others  ? 

A. — ^No.  I  stated  this :  I  said  that  Dudley  came  down  here  to  try  to 
have  me  removed  from  my  situation,  and  I  thought  that  he  was  what 
you  say. 

Mr.  WtUiams. — That  Dudley  was  that  ? 

A. — Yes. 

Mr.  Edgerton. — ^Did  you  tell  him  so  at  the  Euss  House  ? 

A. — I  may  or  may  not.    He  was  present,  I  believe. 

Q. — Do  you  stop  at  the  Euss  House  ? 

A. — Yes. 

Q. — How  came  you  to  tell  Dudley  that  ? 

A. — I  did  not  tell  him,  directly.  He  was  standing  there,  and  I  said 
that,  because  I  felt  aggrieved.     I  was  always  a  warm  friend  of  his. 

Q. — ^You  said  it  for  the  purpose  of  his  hearing  it? 

A. — ^Yes ;  I  suppose  I  did. 

Q. — You  wanted  him  to  hear  it  ? 

A. — ^Well,  I  suppose  I  did. 
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Q. — ^You  were  armed,  were  yon  not  ? 
A. — "No.    Only  a  whalebone  stick. 
Q. — ^Who  was  with  you  ? 
A. — I  was  alone ;  went  in  to  wait  for  dinner. 

Q. — ^Do  you  know  Avaline,  who  was  on  the  stand  a  little  while  ago  T 
A. — Yes. 

Q. — ^Was  he  with  you  ? 

A. — ^He  came  with  two  other  friends  of  mine,  and  I  followed  them 
oat. 

Q. — Was  he  present  when  you  made  use  of  thia  laQgnage  ? 
A. — No.    I  did  not  see  him. 

Q. — What  position  do  you  speak  of,  that  Dudley  tried  to  have  you 
removed  from  ? 

A. — ^I  am  Telegraph   Operator  at  Mokelumne  Hill.    Dudley  came 
down  and  tried  to  influence  people  to  have  me  removed  from  my  office. 
Q.— When  ? 

A. — The  last  time  he  was  here. 

Q. — When  he  was  here  a  witness  before  the  House  Committee  ? 
A. — Yes. 

Q. — You  say  that  Dudley  went  to  the  telegraph  company,  or  some- 
body, to  get  you  removed  ? 

A. — I  do  not  know  who  he  went  to. 
Q. — How  do  you  know  he  went  to  anybody  ? 

A. — ^His  brother,  W.  L.  Dudley,  told  me  so ;  told  me  that  he  had  to 
use  his  influence  to  stop  him  from  doing  it. 

Q. — Where  was  it  that  W.  L*.  Dudley  t<fld  you  this? 
A. — Over  Blossom's  saloon. 
Q.— When  ? 

A. — ^About  four  or  five  days  ago,  I  believe. 
Q. — Who  was  present  ? 

A. — I  do  not  know  as  any  one  was,  without  it  was  Spiers.    I  do  not 
know  whether  he  was  present,  or  not. 

Q. — ^Think,  and  state  whether  you  can  state  that  Spiers  was  there 
when  W.  L.  Dudley  toldyou  this. 

A. — 1  do  not  know.    He  was  in  the  room,  but  whether  when  Dudley 
was  present,  I  cannot  tell. 
Q.— Who  did  W.  L.  Dudley  tell  you  A.  P  Dudley  had  been  to  ? 
A. — He  did  not  tell  me. 
Q. — To  what  company  ? 
A. — The  State  Telegraph  Company. 

Q. — For  the  purpose  of  getting  you  removed  from  your  position  at 
Mokelumne  Hill  ? 

A. — ^Yes.  He  said  A.  P.  Dudley,  and  another  gentleman — ^he  would 
not  tell  me  who— had  done  this. 

Q. — You  say  you  had  been  a  warm  friend  of  Allan  P.  Dudley  ? 
A. — Yes.    Always  felt  so  towards  him. 
Q. — ^When  did  that  begin  to  cool  off? 

A. — ^Not  until  I  heard  this.  I  heard  it,  first,  at  Mokelumne  Hill,  that 
he  was  down  here,  trying  to  do  it  while  he  was  here.  Durham  told  me, 
while  he  was  there.  When  I  came  down,  I  went  to  W.  L.  Dudley,  and 
he  told  me  of  it. 

Q. — How  long  ago  did  you  hear  this  at  Mokelumne  Hill  ? 
A. — I  do  not  know  the  day.    It  was  the  day  Durham  was  there  to 
Bubpcena  witnesses  for  the  Defence. 
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Q. — ^You  mean  the  defence  at  the  bar  of  this  Court  ? 

A. — Yes. 

Q. — Then  you  were  A.  P.  Dudley's  warm  friend  until  you  came  down 
here  as  a  witness,  were  you  not  ? 

A. — I  felt  very  friendly  towards  Mr.  Dudley,  and  always  have. 

Q. — Are  you  of  the  same  party  as  he  ? 

A. — Yes. 

Q. — Have  you  run  with  him  a  great  deal  ? 

A. — No,  not  a  great  deal. 

Q. — You  are  not  on  the  run  ? 

A. — Well,  I  go  around  considerable,  and  drink  my  whiskey  with  the 
rest. 

Q. — ^Have  you  been  on  terms  of  intimacy  with  Mr.  Dudley  ? 

A. — Our  terms  have  been  intimate  enough.  I  call  him  ''  Al,"  and  he 
calls  me  "  Bill." 

Q. — I  suppose  you  will  call  him  Mr.  Dudley,  after  this  ? 

A. — If  1  call  him  anything,  I  probably  will. 


TESTIMONY   OF  JOHN   BURKE. 

John  Burke  being  called,  and  sworn,  testified  as  follows : 

Mr.  WiUiams. — Where  do  you  live  ? 

A. — At  Jackson,  Amador  Cotinty. 

Q. — Have  you  been  Constable  there  several  j^ears  ? 

A. — No,  Sir.    I  have  been  Constable  there  for  nearly  a  year. 

Q. — How  long  have  you  lived  at  Jackson  ? 

A. — I  have  lived  in  Jackson  about  eight  years. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — I  do. 

Q. — Do  you  know  his  reputation  in  that  community,  for  truth  and 
veracity  ? 

A. — I  do. 

Q. — Is  his  reputation  there,  for  truth  and  veracity,  good,  or  bad  ? 

A. — His  reputation  there  for  truth  and  veracity  is  very  bad. 

Q. — From  that  reputation,  and  what  people  say  of  him,  would  you 
believe  him  on  his  oath  ? 

A. — ^No,  Sir ;  I  would  not. 

GROSS  EXAMINATION. 

Mr.  Edgerton. — Are  you  and  have  you  been  a  warm  and  intimate  friend 
of  Judge  Hardy  ? 

A. — No ;  I  was  opposed  to  Judge  Hardy's  election. 

Mr.  WiUiams. — Were  you  opposed  to  Judge  Hardy  at  the  time  of  the 
primary  election,  before  his  election  as  Judge  ? 

A. — xes. 

Q. — Do  you  belong  to  the  same  political  party  as  Judge  Hardy? 

A. — No,  Sir. 

A  Senator. — What  political  party  do  you  belong  to  f 

A. — To  the  Democratic  party. 

Q. — The  real  Democratic  party  ? 

A. — ^Yes. 
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Q. — ^Who  did  yon  vote  for  for  Governor  ? 

A. — I  voted  for  John  Conness. 

Mr.  Williams. — Did  yon  vote  for  Mr.  Bdgerton  ? 

A. — I  did,  Sir. 

Mr.  Edgerton. — Yon  are  a  good  Democrat,  then. 

Mr.  Williams. — And  a  sensible  man. 


TESTIMONY  OF  ROBERT  EPROSON. 

Robert  Eproson,  being  called  and  sworn,  testified  as  follows : 

Mr.  WHUams. — Where  do  yon  live  ? 

A. — ^At  Campo  Seco,  Calaveras  Connty. 

Q. — Are  yon  well  acqnainted  at  Mokelnmne  Hill  ? 

A. — ^Yes. 

Q. — Have  yon  bnsiness  there,  freqnently  ? 

A. — ^Yes. 

Q. — ^Do  yon  know  Allan  P.  Dudley  ? 

A. — Yes. 

Q. — Do  von  know  him  well  ? 

A. — Well,  yes. 

Q. — How  long  have  yon  known  him  ? 

A. — Some  five  or  six  years,  I  believe.  I  do  not  exactly  recollect  the 
time. 

Q. — ^Have  yon  been  veiy  well  acquainted  with  him  f 

A. — ^Yes,  a  portion  of  the  time.     For  the  last  two  or  three  years. 

Q. — ^Has  he  been  yonr  Counsel  in  litigation  ? 

A. — Yes. 

Q. — ^Do  yon  know  his  reputation  in  that  connty,  where  he  lives,  for 
tmth  and  veracity  ? 

A. — ^Yes. 

Q. — Is  his  reputation  for  tmth  and  veracity  good,  or  bad  ? 

A. — It  is  bad. 

Q. — From  his  reputation  for  tmth  and  veracity,  would  you  believe  him 
on  oath  ? 

A, — ^I  could  not,  Sir. 

GROSS  EXAMINATION. 

Mr.  Edgerton. — Have  yon  had  any  difficulty  with  Mr.  Dudley  f 

A. — ^No,  Sir. 

Q. — Have  yon  never  had  any  ? 

A.— No. 

Q. — ^Have  yon  any  ill  feeling  towards  him  ? 

A.      T  have 

Mr.  ira/tam».— Why  r 

Mr.  CampbeU, — ^We  object  to  that.  You  cannot  go  into  general  char- 
acter at  all. 

Mr.  Williams. — I  do  not  want  to  show  general  character,  but  hard  feel- 
ing. We  propose  to  prove,  by  this  witness,  that  his  ill  feeling  towards 
Dudley  is  on  account  of  the  professional  treachery  of  the  latter  to  him. 

The  Presiding  Oj^icer.— The  question  is  ruled  out. 
43 
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TESTIMONY  OV  T.  0.   BOUOHKB. 

1?.  C.  Boucher,  being  called  and  sworn,  testified  as  follows  : 

Mr.  WiUiams, — ^Where  do  you  live  ? 

A. — At  Jackson.  I  have  been  in  this  citj  some  two  or  three  months, 
but  I  live  at  Jackson,  Amador  County. 

Q. — How  long  have  you  lived  at  Jackson  ? 

A. — Since  some  time,  I  think,  in  June,  eighteen  hundred  and  fifty- 
eight. 

Q. — Have  you  known  Allan  P.  Dudley  all  that  time  ? 

A. — ^I  have  known  him  more  or  less  since  eighteen  hundred  and  fiftj- 
four.  I  resided  in  Volcano,  in  the  same  county,  from  eighteen  hundred 
and  fifty-one. 

Q. — Do  you  know  his  general  reputation  for  truth,  among  those  who 
know  him  ? 

A. — Yes ;  I  believe  I  do. 

Q. — Is  his  reputation  for  truth  and  veracity  good,  or  bad  ? 

A. — I  would  say,  emphatically,  that  it  was  bad. 

Q. — From  your  knowledge  of  his  reputation,  would  you  believe  him 
on  oath  ? 

A. — I  would  answer  that  by  saying,  that  I  would  like,  if  the  Senate 
would  allow  me,  to  explain ;  because  it  is  a  hard  saying  to  say  of  any 
gentleman.  I  say  I  would  not ;  and  would  like  to  explain  it ;  because  it 
IS  very  hard  for  a  man  to  say  that  of  any  man,  and  it  is  putting  one  in 
a  very  bad  position  to  say  that  of  another  person,  without  some  explana- 
tion. I  will  state  that  whilst  on  a  visit  to  my  brother  a(  Mokefunine 
Hill— 

Mr,  Edgerton. — [Interrupting.]     That  we  object  to. 

Witness, — I  think  it  would  be  but  justice  from  me  to  Mr.  Dudley,  to 
explain. 

Mr,  Edgerton. — Well,  let  it  come  out. 

Witness. — I  will  state,  that  once  when  I  was  at  Mokelumne  Hill,  (I  had 
been  there  on  a  visit  to  my  brother,)  having  nothing  to  do  that  day,  and 
chancing  to  pass  the  Court  House  —  the  County  Court  or  Court  of  Ses- 
sions was  then  in  session — I  walked  in  and  took  a  seat.  Allan  P.  Dudley 
was  addressinff  the  jury.  He  came  to  the  testimony  of  his  own  brother, 
Charles  P.  Dudley,  and,  in  speaking  of  that  testimony,  accused  Charles 
P.  Dudley  of  being  a  perjured  witness.  If  ho  had  done  this  with  the 
embarrassment  and  hesitation  that  one  would  naturally  expect  one  brother 
to  feel  in  so  speaking  of  another,  I  would  not  have  thought  so  hard  of  it. 
But  he  seemed  to  take  a  malicious  delight  in  making  the  charge.  I 
walked  out,  and  said  then,  in  the  presence  of  certain  persons  outside,  that 
I  could  not  believe  that  man  under  oath,  after  hearing  him  make  that 
charge,  in  connection  with  the  general  reputation  the  gentleman  had.  I 
spoke  of  the  matter  again,  on  my  return  to  Jackson.  I  suppose  that  is 
the  reason  why  I  have  been  subpoenaed  as  a  witness  in  this  case. 

Mr.  WiUiams. — Kow,  I  ask  you  whether  you  have  heard  people  talk 
pretty  generally  •there,  abput  his  reputation  for  truth  ? 

A. — I  have;  in  Jackson  and  Mokelumne  Hill,  both. 

Q. — A  very  little,  or  a  good  deal  ? 

A. — Well,  Mr.  Allan  P.  l)udley  is  a  man  who  has  held  rather  a  prom- 
inent position  in  that  section  of  the  State,  and  his  name  is  a  name  that 
is  frequently  mentioned,  especiallv  in  connection  with  politics.  Conse- 
quently, in  political  times,  he  would  be  discussed  a  good  deal. 
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Q. — And  upon  that — what  you  have  heard  of  his  character  for  truth — 
do  you  base  what  you  have  said  as  to  his  character  for  veracity  ? 

A. — That,  and  the  other  circumstance,  taken  together.  I  do  not  think 
I  could  hardly  say  it,  based  on  the  man's  general  reputation,  without 
something  known  to  myself. 

Q. — Strike  that  out  of  your  mind,  if  you  please,  and  reflect  whether 
you  have  heard  enough  said  of  'him  to  have  formed  an  opinion.  That  is, 
from  his  general  reputation  there,  and  the  estimation  in  which  he  is  held 
by  his  neighbors,  and  those  who  know  him  in  the  surrounding  country, 
simply  what  you  have  heard,  can  you  form  an  opinion  ? 

A. — What  1  have  simply  heard  has  been  such  as  would  make  his  repu- 
tation very  bad  indeed ;  bad  with  myself.  I  would  consider  it  bad.  In 
my  own  opinion,  any  man  whose  reputation  was  talked  of  as  his  is,  I 
would  consider  bad. 

Q. — Suppose  you  had  seen  nothing,  knew  nothing,  and  heard  nothing, 
of  the  scene  in  the  Court  House,  when  he  called  his  brother  a  perjured 
witness,  and  based  your  impressions  simply  upon  what  you  have  heard, 
would  you  believe  him  on  oath  ? 

A. — That  is  a  question  very  hard  for  me  to  answer  positively. 

Q. — You  can  tell,  from  what  you  have  heard  people  say  of  him, 
whether  you  would  or  would  not  believe  him  on  oath,  can  you  not  ? 

A. — ^It  is  hard  to  say  what  you  would  or  would  not  believe  of  a  man. 
And  I  know  of  no  man  in  that  section  of  the  country,  who  is  any  ways 
well  known,  that  I  could  say  that  of;  although  we  have  men  of  bad 
reputation  there. 

Q. — You  have  men  of  bad  reputation  there,  but  you  would  not  say 
that  of  them  ? 

A. — I  would  not  say  that  of  them. 

Q. — What  are  your  politics? 

Mr.  Edgerton. — What  is  the  object  of  that  question  ? 

Mf,  WiUiams. — Oxir  witnesses,  may  it  please  the  Court,  have  been  ex- 
amined on  the  other  side,  to  show  that  they  are  Breckinridge  Demo- 
crats.   I  propose  to  show  that  this  witness  is  a  Eepublican  and  a  Mudsill. 

The  Presiding  Officer. — I  do  not  think  you  have  a  right  to  ask  the 
question. 

CROSS  EXAMINATION. 

Mr.  Edgerton. — ^How  far  do  you  live  from  Mokelumne  Hill  ? 

A. — I  think  Jackson  is  said  to  be  four  or  five  miles. 

Q. — Are  you  often  at  Mokelumne  Hill  ? 

A. — In  the  last  four  or  five  years,  I  have  been  there  as  often  as  from 
twice  to  four  or  five  times  a  year. 

Q. — How  large  is  the  population  of  Mokelumne  Hill  f  That  is  where 
I  understood  you  to  say  Mr.  Dudley  lives  ? 

A. — That  is  the  only  place  in  Calaveras  County  where  I  have  met 
him. 

Q. — ^How  large  is  the  population  of  Mokelumne  Hill  and  vicinity  ? 

A. — Well,  the  ^tire  population  of  the  town  I  could  not  well  guess  at. 
The  voting  population  I  know  is  reckoned  at  somewhere  between  two 
hundred  and  fifty  and  five  hundred  and  fiity,  I  think. 

Q. — Do  you  state  that  you  have  had  an  opportunity,  from  the  commu- 
nication that  you  have  had  with  the  population  of  Mokelumne  Hill  and 
vicinity,  to  say  what  Allan  P.  Dudley's  general  reputation  for  truth  and 
veracity  is  among  that  population — ^the  community  in  which  he  lives  ? 

A — ^I  can  only  speak  of  the  community  such  as  I  would  meet  in 
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hotels,  saloonS;  and  like  places  about  the  Hill,  when  I  would  be  oyer 
there  on  a  visit. 

Q. — Do  you  know  whether  that  is  the  general  expression  of  the  peo- 
ple of  Mokelumne  Hill  ? 

A. — 1  do  not  know  as  I  can  say.  I  am  only  there  on  a  visit  to  my 
brother  occasionally,  and  mingle  in  the  society  he  mixes  in,  when  I  go 
there. 

Mr.  WtliiaTju. — Is  not  Mr.  Dudley's  reputation  as  well  known  at  Jack- 
son as  at  Mokelumne  Hill  ?    Is  he  as  well  known  ? 

A. — He,  himself,  is  pretty  well  known  by  everybody. 

Mr.  Edgerton. — I  understood  you  to  say,  in  reply  to  Gen.  Williams, 
that,  laying  aside  the  occurrence  at  the  Court  House,  which  you  have 
related,  you  would  not  swear  you  could  not  believe  Mr.  Dudley  under 
oath? 

A. — I  would  not  like  to  swear  I  could  not  believe  any  gentleman  under 
oath. 

Mr.  Edgerton. — I  speak  of  that  occurrence.  If  it  had  not  been  for  that 
occurrence,  you  would  not  have  said  so  ? 

A. — I  would  not  have  said  so. 


TESTIMONY  OF  JAMES  ALLEN. 

James  Allen,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — ^Where  do  you  live  ? 

A. — I  am  stopping,  at  present,  here  in  San  Francisco. 

Q. — Have  you  ever  lived  at  Mokelumne  Hill  ? 

A. — I  lived  at  Mokelumne  Hill  in  the  fall  of  eighteen  hundred  and 
fifty-four,  and  spring  of  eighteen  hundred  and  fifty-five.  I  have  lived, 
since  thai  time,  in  San  Joaquin  County. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — Yes.  , 

Q. — ^Do  you  know  his  reputation,  in  Mokelumne  Hill,  and  parts  adja- 
cent, for  truth  and  veracity : 

A. — I  have  heard  persons  express  themselves  as  to  Mr.  Dudley's  truth 
and  Veracity. 

Q. — From  what  you  have  heard,  is  his  reputation  for  truth  and  vera- 
city good,  or  bad  ? 

A. — Very  bad. 

Q. — From  that  bad  reputation,  which  you  hear  of  him,  would  you 
believe  him  on  oath  ? 

A. — I  would  not. 

CROSS   EXAMINATION. 

Mr.  Edgerton. — Have  you  ever  had  any  trouble  with  Mr.  Dudley  ? 
A.— No.  f 

Q.— No  difficulty  with  him  ? 
A. — Never. 

Q. — Did  he  ever  appear  against  you,  as  Attorney  ? 
A. — ^No.     He  appeared  as  my  Attorney,  once. 
Q. — ^What  was  the  nature  of  the  case  ? 

A. — Well,  Sir,  it  was  a  case  where  I  had  employed  a  man  to  haul 
some  wood. 
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Q. — ^You  have  not  been  there  since  eighteen  hundred  and  fifty-five  ? 

A. — I  have  not. 

Q. — And  you  do  not  know  what  his  reputation  has  been  there  since  ? 

A. — Well,  Sir,  I  never  heard  any  persons  speak  about  it  until  this 
trial  came  on,  but  once,  in  San  Joaquin  County. 

Mr,  WtUiams. — I  want  to  inquire  about  that. 

Mr.  EdgerUm, — ^We  object  to  anything  said  about  Mr.  Dudley  in  San 
Joaquin  County. 

Mr,  Williams, — ^Do  you  want  to  keep  that  out  ? 

Mr,  Edgerton, — ^Draw  it  out,  then. 

Mr,  WiUiams. — [To  witness.]  While  living  in  San  Joaquin,  what  did 
you  ever  hear  ? 

A. — I  heard  remarks  made  about  Mr.  Dudley,  such  as,  he  would  throw 
his  client  off. 

Mr,  Campbell, — That  is  improper. 

The  Presiding  Officer. — That  is  so. 

Mr,  Williams. — ^Did  you  hear  anything  about  his  being  a  man  of  truth, 
or  otherwise  ? 

Mr.  Campbell, — We  object. 

Mr,  Williams, — ^It  has  slipped  out  that  the  witness  heard  of  this  matter 
once,  in  San  Joaquin.  We  want  to  know  whether  he  heard  it  in  San 
Joaquin  or  Mokelumne  Hill  ? 

Witness. — I  heard  it  often  at  Mokelumne  Hill  and  in  San  Joaquin. 

Afr,  Campbell, — [Interrupting.]  Stop.  Our  question  was  confined  to 
what  had  occurred  since  he  lived  there. 

Senator  Crane. — ^How  did  that  suit  terminate,  in  which  Mr.  Dudley 
was  your  Attorney  ? 

Witness. — I  was  defeated. 

Q. — Do  you  entertain  any  feeling  against  Mr.  Dudley,  connected  with 
that  suit  ? 

A. — I  do  not,  in  the  least. 

Mr.  Williams. — That  was  the  suit  in  which  he  was  your  Attorney  ? 

A. — ^Yes.    I  would  like  to  explain. 

Mr.  Edgerton. — [Interrupting.]     I  object. 

Mr,  Williams. — ^i ou  can't  object  to  the  witness  explaining. 

Mr.  Edgerton. — But  I  have.     [Merriment.] 

Mr.  Williams, — Then — ^you  can. 


TESTIMONY   OF  J.    R.   DOAK. 

J.  R.  Doak,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Williams. — Where  do  you  live  ? 

A. — I  live  near  Mokelumne  Hill,  Calaveras  County. 

Q. — ^How  long  have  you  lived  there  ? 

A. — Nearly  eight  years.     I  have  lived  in  Calaveras  nearly  ten  years. 

Q. — How  long  have  you  known  Allan  P.  Dudley  ? 

A. — Well,  nearly  all  the  time. 

Q. — Do  you  know  his  reputation — what  people  say  of  him — ^as  to 
truth  and  veracity  ? 

A. — I  think  I  do. 

Q. — From  what  people  say  of  him,  is  his  reputation  for  truth  and 
veracity  good,  or  bad  ? 

A. — 1  should  say,  bad. 
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GROSS  BXAMIKATIOVr. 

Mr.  Edgerton.^^From.  that  reputation,  would  you,  or  would  you  not, 
believe  Mr.  Dudley  under  oath  f 

A. — Well,  I  should  hesitate. 

Q. — ^Just  tell  us  whether  you  would,  or  would  not.  You  can't  do  ub 
much  more  harm  than  you  have  done. 

A. — It  would  depend  upon  circumstances. 

Q. — ^Just  tell  us  whether  you  would,  or  would  not. 

A. — I  do  not  know  that  Dudley  would  swear  falsely. 

Mr.  EdgerUm, — ^I  do  not  ask  you  what  you  know. 

Witness. — It  would  depend  on  circumstances,  whether  I  would  believe 
him  or  not. 

Q. — Have  you  ever  had  any  trouble  with  Mr.  Dudley  ? 

A. — ^No,  Sir. 


TESTIMONY  OF  D.   LATIMER. 

D.  Latimer,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams. — ^Where  do  you  live  ? 

A. — ^I  reside  in  Calaveras  County,  Township  Number  Five. 

Q. — How  long  have  you  lived  in  that  county  ? 

A. — ^About  thirteen  years ;  between  twelve  and  thirteen  years. 

Q. — How  long  have  you  known  Allan  P.  Dudley  ? 

A. — Probably  nine  or  ten  years,  or  so. 

Q. — Do  you  know  his  reputation  for  truth  and  veracity,  in  the  oounty 
where  he  resides  f 

A. — Well,  I  suppose  I  do  know  something  about  it. 

Q. — Is  his  general  reputation  for  truth  and  veracity  good,  or  bad  ? 

A. — Well,  nis  general  reputation    I  have  heard  disputed  in  some 
instances. 

Mr.  WiUiams. — I  do  not  ask  you  what  you  have  heard ;  I  aak  you  the 
result.    What  is  his  general  reputation  ?  •» 

A. — ^I  have  heard  it  doubted. 

Mr.   WiUiams. — Now,  can  you  answer  my  question  ?    Have  not  you 
knowledge  enough  to  answer  it  ? 

Witness. — Personal  knowledge  ? 

Mr.  WiUiams. — I  do  not  mean  knowledge  of  the  man,  but  knowledge  of 
what  people  say  of  him. 

Witness. — Then,  I  would  consider  it  bad. 


TESTIMONY  OF  DANIEL  L.   TRIPLET. 

Daniel  L.  Triplet,  being  called  and  sworn,  testified  as  follows  : 

Mr.  WiUiams. — Where  do  you  live  ? 

A. — ^I  live  in  Ohio. 

Q. — ^Have  you  not  lived  in  Mokelumne  Hill,  or  Calaveras  County  ? 

A. — I  have  lived  in  Amador  County. 

Q. — Town  of  Jackson  ? 

A. — ^Yes. 
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Q. — ^How  loDff,  and  when  did  you  live  there  ? 

A. — I  have  lived  there  ever  since  eighteen  hundred  and  fifty-two  to 
eighteen  hundred  and  sixty-one. 

Q. — ^How  long  have  you  known  Allan  P.  Dudley  ? 

A. — Well,  I  have  known  him  from  ahout  eighteen  hundred  and  fifby- 
two  or  eighteen  hundred  and  fifty-three  up  to  the  present  time. 

Q. — Do  you  know  his  reputation  there  jfor  truth  and  veracity  ? 

A. — Yes. 

Q. — ^Is  his  reputation  for  truth  and  veracity  good,  or  had  f 

A.— Bad. 

Q. — From  his  reputation  for  truth  and  veracity,  judging  from  that 
reputation,  would  you  believe  him  on  oath  ? 

A. — ^I  would  not. 

CROSS  EXAMINATION. 

Mr,  Edgerton, — ^Have  you  ever  lived  in  Mokelumne  Hill  f 

A.— No. 

Q. — ^Have  you  been  there  ? 

A. — ^Yes. 

Q. — ^Has  Dudley  ever  lived  in  Jackson  ? 

A.— No. 

Q. — ^Has  he  ever  lived  anywhere  in  Amador  County,  to  your 
knowledge  ? 

A.— No. 

Q. — Has  he  been  there  a  great  deal  ? 

A. — ^Yes;  frequently.. 

Q. — ^Bver,  except  at  Court  ? 

A. — ^Yes. 

Q. — ^How  often  during  the  year  f 

A. — I  could  not  tell. 

Q. — Did  he  ever  spend  one  eighth  part  of  his  time  there  during  the 
year? 

A. — I  do  not  think  he  did. 

Q. — ^Was  he  there  at  Court  ? 

A. — Yes ;  and  at  other  times. 

Q. — To  remain  long  at  a  time,  or  only  to  remain  casually  ? 

A. — ^A  few  hours  at  a  time. 

Mr.  Williams. — ^Do  the  people  of  each  of  those  two  towns  know  the 
people  of  the  other  as  well  as  of  their  own  ? 

A. — I  do  not  know  as  to  others ;  I  knew  many  people  at  the  Hill, 
myself. 


TESTIMONY  OV  B.   T.  BRADLET. 

B.  T.  Bradley,  being  recalled,  testified  as  follows : 

Mr,  Williams, — ^Have  you  ever  lived  at  Mokelumne  Hill  ? 

A. — ^Yes. 

Q.— When  ? 

A. — ^Almost  constantlv  since  eighteen  hundred  and  fifty-two,  excepting 
some  six  or  eight  months,  when  I  was  in  this  city,  during  the  last  year. 

Q. — ^Did  you  represent  that  district  in  the  Senate  in  eighteen  hundred 
and  fifty-nine  and  eighteen  hundred  and  sixty  f 

A. — les. 


844 

Q. — ^How  long  have  you  known  Allan  P.  Dudley  ? 

A. — I  got  acquainted  with  Dudley,  I  think,  in  the  fall  of  eighteen  hun- 
dred and  fiflby-four ;  I  may  have  seen  him  before. 

Q. — Are  you  acquainted  with  his  character  for  truth,  in  his  own 
county  ? 

A. — I  suppose  so. 

Q. — Do  you  know  what  his  general  reputation  there,  for  truth  a&d 
veracity,  is  ? 

A. — Yes. 

Q. — From  what  people  say  of  him,  what  is  his  reputation  for  truth,  in 
that  county? 

A. — It  is  not  very  good. 

Q. — Selecting  between  the  terms,  do  you  say  good,  or  bad  ? 

A. — Well,  Sir,  his  general  reputation  for  truth  is  bad. 

GKOSS   EXAMINATION. 

Mr,  EdgerUm, — In  what  respect  or  particular  have  you  heard  his  char- 
acter for  truth  and  veracity  talked  about  ?    How  has  it  been  mentioned? 

A. — Why,  I  heard,  on  one  occasion,  Dudley's  veracity  attacked  in 
open  Court. 

Q. — Will  you  state  whether  that  was  done  by  process  of  impeachment, 
by  impeaching  witnesses  who  were  called  to  impeach  him,  or  not  ? 

A.— No. 

Q. — ^You  merely  heard  his  reputation  for  truth  and  veracity  assailed  ? 

A. — Well,  it  was  in  this  way.  My  recollection  is  this :  That  Dudley 
proposed  filing  an  affidavit.  The  opposite  Counsel  stated  to  him  that  he 
was  ready,  or  that  he  was  willing,  to  file  a  counter  affidavit,  swearing 
that  he  would  not  believe  him  (Dudley)  on  oath. 

Q. — That  is  all  you  have  heard  ? 

A. — ^All,  at  that  time.  In  regard  to  other  matters,  I  have  heard  other 
people  speak  of  his  truth  and  veracity.  1  would  like  to  remark,  that  in 
my  intercourse  with  Mr.  Dudley,  which  has  been  considerable,  I  have,  bo 
far  as  I  have  been  able  to  judge,  always  found  him  riffht  side  up.  He 
has  been  my  Counsel  in  quite  an  important  case,  and  he  attended  to  it 
with  honesty,  fidelity,  and  ability. 

Q. — ^You  have  always  found  him  right  side  up  ? 

A. — In  regard  to  my  intercourse  with  him,  I  have.  ^ 

Q. — Has  not  your  intercourse  with  him  been  very  extended  ?  Have 
not  you  known  him  a  long  time,  and  quite  intimately  ? 

A. — I  have  known  him  a  long  time.  '  I  first  got  acquainted  with  him 
in  eiffhteen  hundred  and  fifty-four.  I  was  Justice  of  the  Peace  there, 
and  Dudley  had  the  management  of  a  great  many  cases  in  my  Court. 

Q. — Would  you  believe  him  on  oath,  from  your  acquaintance  with 
him  ? 

A. — It  would  require  corroborative  testimony  to  make  me  take  Dud- 
ley's oath  with  that  degree  of  confidence  that  I  would  another  person's. 


TESTIMONY  OF  WILLIAM   IRVINE. 

William  Irvine,  being  called  and  sworn,  testified  as  follows : 

Mr.  WiUiams, — Where  do  you  live  ? 
A. — ^At  San  Andres,  Calaveras  County. 
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Q. — ^How  long  have  you  lived  in  that  county  f 

A. — ^I  have  lived  there  now  about  eleven  years. 

,Q. — ^How  long  have  you  known  Allan  P.  Dudley  ? 

A. — I  have  known  him  eight  or  nine  years,  I  believe.  I  have  known 
him  at  least  eight  years,  I  think. 

Q. — ^Do  you  know  his  reputation,  where  he  is  known  in  the  county,  for 
truth  and  veracity  f 

A. — ^Yes. 

Q. — Is  that  reputation  for  truth  and  veracity  good,  or  bad  ? 

A. — It  is  bad. 


TESTIMONY  OF  B.   P.   MABSHALL. 

B.  F.  Marshall,  being  called  and  sworn,  testified  as  follows  : 

Mr.  WxUtamt. — ^How  long  have  you  lived  in  Calaveras  County  ? 

A. — ^About  thirteen  years. 

Q. — What  offices  have  you  held  there  ? 

A.— Well,  I  hold  the  office  of  Sheriff. 

Q. — ^When,  and  how  long  ? 

A. — ^From  eighteen  hundred  and  fifty-one  to  the  latter  part  of  eight- 
een hundred  and  fifty-three.  First,  to  fill  a  vacancy;  next,  for  the 
whole  term — two  years— ending  in  eighteen  hundred  and  fifty-three, 

Q. — ^Have  you  known  Allan  P.  Dudley  all  that  time  ? 

A. — ^I  have  known  him  since  eighteen  hundred  and  fifty-two,  I  think. 
He  came  to  the  county,  I  think,  in  eighteen  hundred  and  fifty-two ;  it 
may  possibly  have  been  eighteen  hundred  and  fifty-three. 

Q. — Do  you  know  his  reputation  in  that  county,  where  he  lived,  for 
truth  and  veracity  f 

A. — I  do. 

Q. — Is  that  reputation  for  truth  and  veracity  good,  or  bad  ? 

A. — That  is  rather  a  delicate  question  for  me  to  answer.  [Pausing.] 
Well,  it  is  not  very  good. 

Q. — Now,  having  the  question  put  to  you  in  the  alternative,  do  you 
say  hi|reputation  is  good,  or  bad  ? 

A.— -Well,  I  believe  it  is  bad. 


TESTIMONY  OW  WILLIAM  WALOH. 

William  Walch,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — ^Where  do  you  live  ? 

A. — ^At  Volcano,  Amador  County. 

Q. — Do  you  know  Allan  P.  Dudley,  and  his  reputation  in  the  county 
where  he  lives,  and  the  adjoining  county,  well  ? 

A. — In  the  County  of  Amador,  I  do.    Not  where  he  lives. 

Q. — ^You  do  know  it  in  Amador  County  ? 

A. — ^Yes. 

Q. — ^Is  his  reputation  for  truth  and  veracity,  among  those  who  know 
kirn,  good,  or  bad  ? 

A. — Well,  as  far  as  I  have  heard,  it  is  bad.    Of  my  own  knowledge,  I 
do  not  know  anything  bad  of  him. 

44 
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Q. — The  question  is,  What  do  people  say  of  him  f    From  what  people 
say  of  him,  is  his  reputatioii  good,  or  bad  ? 
A- — ^Tt  in  hfLci.  Sir. 


TESTIMONY  OV  B.   K.   THOBNC 

B.  K.  Thome,  being  called  and  sworn,  testified  as  follows  : 

Mr.  WtUiami. — ^Tou  are  Under  Sheriff  of  Calaveras  County  1 

A. — ^Tes. 

Q. — ^How  long  have  you  known  Allan  P.  Dudley  ? 

A. — Some  length  of  time.    Quite  a  number  of  years. 

Q. — Do  you  know  his  reputation,  in  that  community,  for  truth  and 
veracity  ? 

A. — I  believe  that  t  do. 

Q. — Is  his  reputation  there,  for  truth  and  veracity,  good,  or  bad  ? 

A. — Well,  I  cannot  say  that  it  is  very  good. 

Q. — ^Do  you  say  it  is  good,  or  bad  ? 

A. — Mj  reply  would  be,  that  it  is  not  very  good. 

Q. — Can  you  answer  the  question  put,  as  1  put  it :  Whether  it  is  good, 
or  bad  ? 

A. — ^Well,  I  should  say,  bad. 

The  t'residing  Officer  announced  that  all  witnessed  were  discharged 
from  the  case  as  soon  as  examined. 

Jlir,  WtUiams, — We  have  sent  for  a  witness,  who  is  sick,  or  he  would 
have  been  here  before.  If  we  can  be  permitted  to  introduce  Mr.  He- 
Hale  to-morrow  morning,  we  will  say  that  we  will  rest  this  branch  of 
the  case. 

Mr.  Campbell. — Is  that  your  only  witness  ? 

Mr.  WiUiaTns. — ^I  do  not  propose  to  go  any  farther,  and  am  willing  to 
rest  there. 
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REBUTTAL  TESTIMONY  FOR  THE  PROSECUTION. 


TESTIMONY  OF  DELOS  LAKE. 

DeloB  Lake,  being  called  and  sworn,  teetified  as  follows : 

Mt.  Oan^beS, — What  is  your  buBinesB  ? 

Aw — I  am  a  lawyer. 

Q. — ^How  long  have  yon  been  engaged  in  the  practice  of  law  ? 

A. — About  eighteen  years. 

Q. — ^Have  you  ever  occupied  a  seat  on  the  bench,  as  District  Judge  of 
the  Fourth  Judicial  District  ? 

A. — ^I  was  District  Judge  in  this  city,  from  four  to  five  years. 

Mr,  Williams. — The  Counsel  have  very  frankly  informed  me  what  thejr 
propose  to  prove  by  Judge  Lake.  It  is  on  this  question  as  the  proper 
practice  of  a  Judge  in  empanelling  a  jury  in  a  criminal  trial.  Thej 
went  into  that  evidence,  using  your  Honor  as  a  witness  upon  that  sub* 
ject,  before  they  closed  their  case ;  and  I  object  to  their  reopening  their 
case  upon  that  branch.  They  made  it  a  part  of  theit  case,  by  examin* 
ing  a  witness,  or  witnesses,  upon  it.  The  President  will  remember  that 
the  question  came  from  that  side^  as  to  what  is  the  duty  of  a  Judge  un* 
der  such  circumstances,  and  the  President  answered  it ;  and  they  have 
rested  their  case,  and  cannot  open  it  by  any  rule  of  practice. 

Mr,  Campbell.'-^o  far  as  that  is  concerned,  Mr.  President,  I  had  not,  at 
the  time  of  that  examination,  in  my  own  mind,  or  from  my  own  obser'^ 
vation,  the  slightest  reason  to  believe  that  any  lawyer  in  this  Statd 
would  state,  under  oath — 

Mr,  WiUiatM, — [Sotto  voce.]    What  the  President  stated. 

Mr.  Campbell,— So,  Sir ;  not  what  the  President  stated — what  one  or 
two  witnesses  for  the  Defence  have  stated  here.  I  had  supposed  thai 
there  was  not  a  lawyer  in  this  State  who  would  hesitate  for  one  moment 
to  say,  that  in  criminal  trials,  where  there  is  a  great  public  excitement, 
it  is  customary  for  Counsel  on  both  sides  to  institute  a  rigid  and  lengthy 
examination  and  cross  examination  of  jurors  who  are  called  to  be  empan- 
elled in  the  case.  I  did  not  suppose  that  it  was  a  matter  which  would  at 
could  be  questioned  by  anybody  in  the  world.  For  that  reason,  we  did 
not  consider  it  necessary  to  cumber  up  the  case  by  calling  a  number  of 
the  members  of  the  bar  who  had  experience  upon  that  subject,  who  were 
familiar  with  the  criminal  practice  of  this  State,  and  who  could  decide 
accordingly.  And  with  reference,  also,  to  the  duty  of  a  Judge  in  a  case 
where  the  plain  duty  of  Counsel  was  omitted,  I  had  supposed  there  would 
be  little  dinerence,  if  any,  upon  that  subject. 

Now,  what  we  propose  to  show,  by  this  witness  and  others,  all  of  theni 
men  of  great  practical  experience,  is,  that  such  examinations  are  uni* 
formly  and  invariably  made ;  that  the  time  occupied  in  the  empanelment 
of  a  jury  in  a  case  of  any  public  interest,  is  never  less  than  one  day,  at 
least,  and  generally  some  two  or  three,  or  four  days — running  up  trom 
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that.  That  is  the  object  of  this  testimony.  There  has  been  a  witness 
here — Mr.  Hoge — ^who  stated  that  he  could  not  see  anything  nnusnal  j 
Mr.  Hanson  also  stated  that  he  could  not  see  anything  unusual  ; 
that  the  proceedings,  as  he  thought,  were  conducted  with  unusual  dignitj 
and  decorum.  Mr.  Hoge,  it  will  be  remembered,  stated  that  he  had  never 
been  present,  as  he  thought,  at  more  than  three  criminal  trials  here,  and 
we  propose  to  put  this  matter  beyond  all  doubt,  by  persons  of  experience 
and  capacity ;  those  who  have  been  on  the  bench  and  at  the  bar ;  those 
who  have  prosecuted,  and  those  who  have  defended  persons  on  trial.  I 
think  this  fair  rebuttal.  But,  apart  from  that,  if  it  is  to  be  regarded  as 
a  mere  matter  of  testimony,  the  discretion  of  the  Court  has  been  inyoked 
on  the  other  side,  to-day,  for  the  purpose  of  reopening  their  ease  upon 
one  branch,  and  was  exercised  in  their  favor,  and  I  see  no  reason  why 
we  should  not  have  the  same  indulgence.  I  can  only  say,  for  myself  and 
colleagues,  that  we  were  all  surprised  at  the  testimony  given  on  the  part 
of  the  Defence  on  this  subject.  We  had  no  idea  that  there  was  a  solitary 
lawyer  in  the  State  of  California  who  would  give  that  class  of  testimony. 

Mr.  Williams. — Mr.  President,  the  oflfer  seems  to  be  to  produce  evidence 
of  the  practice  in  the  City  and  County  of  San  Francisco^— 

Mr.  CampbeU. — [Interrupting.]     And  elsewhere,  too. 

Mr.  Williams. — [Continuing.]  Judge  Campbell  states  that  it  has  been 
the  uniform  practice  to  occupy  a  day  in  the  examination  of  jurors,  in 
any  case  involving  great  public  interests.  Now,  I  beg  leave  to  ask, 
whether  a  case  involving  public  excitement,  public  prejudice,  if  the  Court 
please,  or  public  indignation,  against  some  man  who  has  the  misfortune 
to  be  unpopular,  is  entitled  to  any  more  consideration,  or  whether  any 
more  time  should  be  spent  in  it,  or  whether  a  Judge  should  any  more  in- 
terfere in  it,  than  in  a  case  where  a  poor  devil,  without  a  friend  in  the 
world,  is  hauled  up,  and  his  life  is  at  stake  1  This  is  not  the  first  time 
that  this  distinction  has  been  made  here.  Judge  Campbell  has  laid  stress 
upon  this  fact  several  times  when  discussing  this  question,  asking  wit- 
nesses if  it  was  not  a  case  involving  great  public  excitement,  thereby  im- 
plying that  its  being  so  was  a  reason  why  Judge  Hardy  ought  to  have 
taken  the  duties  of  tne  District  Attorney  out  of  his  hands.  It  is  a  new 
kind  of  equal  and  exact  justice,  this :  that  because  the  public  indigna- 
tion has  become  excited ;  that  because  the  man  against  whom  the  offence 
is  committed  is  beloved  by  the  community ;  that  because  there  has  been, 
without  any  cause,  an  outcry,  against  the  accused — ^that,  forsooth,  shall 
require  the  Judge  to  play  District  Attorney  and  all  hands  in  his  Court ! 
It  is  the  first  time  I  ever  heard  of  that  kind  of  equal  justice  being  meted 
out  to  all  classes  of  citieens,  on  criminal  trials  I 

But  Judge  Campbell  has  told  you  his  experience.  He  has  told  yon 
that  it  is  the  uniform  practice  to  spend  a  day  in  empanelling  the  jury.  I 
venture  to  say,  that,  m  nine  cases  out  of  ten,  when  that  time  is  spent, 
three  fourths  of  it  is  wasted,  at  the  very  least.  Now,  I  am  informed  by 
gentlemen  here  that  this  practice — ^which  Judge  Campbell  thinks  is  uni- 
versal, because  it  exists  in  San  Francisco— 4s  not  the  practice  in  the  coun- 
try counties ;  that  in  Courts  in  country  counties,  tliey  frequently  em- 
panel their  juries  quickly  and  with  little  difficulty,  because  they  know 
the  jurors.  Counsel  on  both  sides  know  the  jurors.  And  I  will  ask 
here,  wheth^  Judge  Campbell  will  urge  that  the  District  Attorney,  if  he 
knows  the  jurors,  and  knows  there  is  no  objection  to  a  man  when  he  is 
called,  is  bound  to  go  through  all  this  rigmarole,  make  a  great  splurge, 
and  occupy  a  day  in  the  examination  of  the  panel.    I  would  ask  if  this 


349 

is  to  be  done  when  the  Connsel  on  both  sides  know  every  man  who  is 
called,  and  know  whether  he  is  objectionable  or  not. 

Now,  I  beg  leave  to  place  my  humble  experience  against  that  of  Judge 
Campbell.  Judge  Campbell  has  stated  what  his  experience  has  been  in 
this  connection.  I  had  the  honor  to  be  District  Attorney  of  a  county 
where  there  was  almost  as  much  criminal  business  as  in  this  county. 
At  any  rate,  they  had  thirteen  terms  in  a  year,  and  used  to  sit  from 
eight  or  nine  o'clock  in  the  morning  to  ten  at  night ;  and  I  venture  to 
say  that  in  four  fifths  of  the  cases  there  were  not  one  third,  or  one 
fourth,  and  in  many  cases  not  one  sixth,  of  the  jurors  challenged  or 
quoBtioned  on  the  part  of  The  People.  If  I  knew  a  gentleman  to  be  a 
man  of  character  and  integrity,  one  who  was  above  the  reach  of  any 
undue  influence,  and  he  was  called  as  a  juror,  I  never  thought  of  going 
through  the  examination  with  him,  as  District  Attorney ;  and  I  never 
did  dream  that  the  Judge  would  take  the  case  out  of  my  hands,  because 
I  did  not  do  it  under  such  circumstances. 

Now,  this  proposition  is  to  prove  the  general  custom  on  this  subject 
of  empanelling  juries.  That  general  custom  was  proved  in  the  outset. 
They  propose  further  to  prove,  by  Judge  Lake,  as  an  expert,  that  same 
thing,  on  the  question  of  what  is  the  duty  of  a  Judge,  when  the  District 
Attorney  does  not  challenge  a  juror,  or  does  not  examine  him,  when  it 
is  a  case  of  ^reat  public  excitement,  and  a  man  of  character  and  of  posi- 
tion has  had  an  onence  committed  against  him,  or  the  like.  They  nave 
examined  your  Honor  upon  that  question,  and  your  Honor  has  testified 
upon  what  you  deemed  to  be  the  duty  of  Court  and  Counsel,  to  wit : 
Tnat  it  is  the  duty  of  a  Judge  to  trv  the  case  as  the  Counsel  gives  it  to 
him.  If  they  wanted  to  go  farther  in  making  out  their  case,  they  were 
then  at  liberty  tp  do  so.  They  claimed  they  had  a  right  to  ask  that 
question  of  the  President,  as  an  expert ;  he  being  a  lawyer  of  extensive 
practice  and  experience.  They  were  allowed  to  do  so.  We  did  not 
object  to  it  seriously,  if  we  did  formally  at  all.  They  made  that  a  part 
of  their  case ;  they  made  the  duty  of  a  Judge  a  part  of  their  case  before 
they  submitted  it.  They  made  the  other  question,  which  they  propose 
to  prove  hero — as  to  what  is  the  general  custom  in  cases  where  there  is 
a  general  excitement  against  a  man — a  part  of  their  case,  also ;  asked 
witnesses  about  it,  and  proved  the  custom,  whatever  it  was,  or  made 
such  proof  as  they  were  prepared  to  bring.  They  put  out  their  case ; 
they  exhausted  their  evidence  upon  that  subject.  And  now,  forsooth, 
they  come  in  and  ask  to  go  back  and  make  out  their  case  again  upon 
these  two  points. 

I  do  protest  aeainst  opening  this  question  again.  I  do  insist  that  this 
should  not  be  allowed,  inasmuch  as  they  have  held  us  right  down,  with 
an  iron  hand,  upon  questions  that  we  have  exhausted;  and  inasmuch  as 
they  did,  even  upon  this  question  of  the  impeachment  of  Dudley,  insist 
that  we  had  passed  the  time  when  we  had  a  right  to  do  it.  Although 
we  bad  not  called  a  witness  upon  it  at  all,  because  we  had  announced 
here,  hastilj^  and  for  the  purpose  of  hurrying  on  the  trial,  that  we  would 
not  go  farther  in  our  defence,  they  insisted,  and  insisted  strenuously, 
that  we  should  not  be  permitted ;  that  the  Court  should  not  allow  us 
to  open  the  case  again,  and  give  this  evidence.  Upon  our  own  motion, 
we  should  not  have  done  it.  Some  Senators,  understanding  that  we 
were  going  to  attack  Allan  P.  Dudley  upon  his  own  testimony,  insisting 
that  he  had  impeached  himself  as  fully  as  it  would  be  possible  for  a  wit- 
ness to  do,  wanted  the  question  investigated  as  to  whether  his  character 
was  really  good  or  bad.    They  wanted  the  testimony  before  them ;  did 
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not  want  it  left  for  them  to  sarmise.  And  it  was  upon  the  express  re- 
quest of  some  of  the  Senators,  that  we  did  introduce  this ;  that  they 
might  have  the  evidence,  instead  of  relying  upon  the  argument  upon 
this  proposition.  So  that  precedent  cannot  oe  made  a  precedent  against 
UB.  If  there  is  any  precedent  about  it,  it  is  this :  That  they  most  stren- 
uously resisted  the  indulgence  being  given  us  by  the  Court,  upon  that 
subject. 

!Now,  we  do  most  respectfully  protest  against  opening  this  ease  again 
upon  this  branch.  If  it  is  opened  again,  see  where  it  will  end.  See 
what  is  the  intention  of  the  rule,  why,  the  plaintiff  gives  testimony 
upon  a  material  point — a  single  witness — and  rests.  Well,  that  is  all 
he  would  do,  if  he  is  safe  in  doing  it.  The  defendant  comes  in  with 
three  or  four  witnesses  and  disproves  his  case.  Then  the  plaintiff  says, 
"  I  will  go  back  again  and  introduce  some  more  witnesses,  and  throw 
the  balance  on  my  side  again.'*  Very  well.  Let  the  Court  allow  this, 
and  the  prosecution  do  it,  and  what  must  necessarily  follow  in  the  track 
of  justice  ?  This :  That  the  defendant  shall  be  permitted  to  introduce 
still  further  evidence  upon  both  of  these  questions — the  duty  of  the 
Judge,  and  the  custom  of  the  Counsel  not  only  in  this  city,  not  only  in 
the  immediately  neighboring  counties,  but  in  this  State,  and  in  other 
States.  When  they  have  given  their  evidence — all  they  had — and  rested 
their  case,  and  we  have  gone  into  the  testimony  and  satisfied  ourselves 
that  we  have  entirely  annihilated  their  evidence  by  a  large  balance  of 
proof,  are  you  going  to  let  them  come  in  and  heave  some  more  evidence 
mto  their  scale,  without  allowing  us  to  go  back  again  and  add  what  we 
should  have  added  if  they  had  given  their  entire  case  to  the  Court  at 
first  ?  I  do  not  think  this  Senate  will  do  that.  If  it  does,  I  am  mis- 
taken in  the  material  of  which  it  is  made. 

Now,  shall  they  do  this  ?  They  have  given  proof — ^all  that  they  had. 
We  have  given  proof  enough  to  satisfy  the  Court  that  there  is  a  clear  and 
strong  balance  in  our  favor  -,  and  we  stopped  there,  because  we  needed 
not  to  examine  any  more.  Now,  if  they  come  in  with  their  proof,  I 
think  the  Senate  will  allow  us  to  examine  fifteen  or  twenty  lawyers  on 
this  subject.  I  opine  we  can  call  members  of  the  bar,  and  plenty  of 
them,  here.  And  1  think,  if  this  Court  allows  this  testimony  now  to  be 
offered,  it  will  allow  us  to  call  lawyers  and  judges,  men  of  experience  at 
the  bar  and  on  the  bench,  to  prove  our  side  of  this  issue ;  and  that  we 
shall  have  the  last  word  on  the  affirmative  of  each  question. 

Mr.  Camphdl — The  Counsel  for  the  Defence  has,  unintentionally,  en- 
tirely misrepresented  the  statements  and  views  that  I  have  heretofore 
presented.  He  lays  it  down  that  I  have  started  the  proposition  that  a 
different  measure  of  justice  should  be  meted  out  where  a  distinguished 
man,  in  regard  to  whom  there  was  a  public  excitement,  is  made  a  party 
4iO  a  criminal  proceeding.  I  have  started  no  such  doctrine.  The  doc- 
trine that  I  have  started  is,  that  when  from  any  circumstances  there  has 
been  a  great  public  excitement  in  regard  to  any  case ;  where,  if  a  crim- 
inal case,  either  from  the  position  of  the  parties,  or  from  the  peculiar 
circumstances  attending  the  alleged  crime,  or  any  other  reason,  there  is 
much  public  interest  awakened ;  where,  if  a  civil  action,  there  is  a  great 
public  feeling  in  reference  to  the  subject  matter  of  the  particular  suit — 
that  it  is  then  the  invariable  custom  of  the  Attorneys  to  resort  to  those 
measures  which  are  absolutely  essential  in  order  to  secure  an  impartial 
jury.  I  have  not  taken  the  ground  that  in  ordinary  cases  it  is  necessary 
to  examine  each  juror  any  farther  than  as  to  whether  he  has  formed  or 
expressed  an  opinion.    I  do  conceive,  that  in  ordinary  cases,  where 
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there  is  no  great  public  excitment,  where  the  mass  of  the  community 
are  in  entire  ignorance  of  the  subject,  it  is  usual  and  customary  to  do  no 
more  than  ask  the  jurors,  as  a  general  thing,  whether  they  have  ever 
heard  anything  about  the  case.  But  I  do  say  this :  that  where  a  horri* 
ble  murder  has  been  committed,  or  where  a  man«high  in  position  has 
been  attacked  or  killed,  or  where  any  other  circumstances  have  taken 
place  which  clothe  the  case  with  peculiar  public  interest,  then  these  pre* 
cautions  are  important.  We  have  shown  this  case  of  The  People  vs,  Terry 
to  be  one  of  that  character.  We  have  shown  the  universal  custom  here 
and  elsewhere  to  be  to  make  these  examinations.  It  is  true  that  the 
oommon  sense  and  judgment  of  every  man,  outside  of  testimony,  will 
tell  him  that,  and  that  any  lawyer  who  neglects  to  make  such  examina- 
tions, would  be  regarded  as  recreant  to  his  trust ;  but  we  desire  to  put 
this  thing  in  evidence,  because  one  gentleman,  [Hoge,]  who  has  had, 
according  to  his  own  statement  here,  but  little  experience  in  this  class 
of  cases,  has  undertaken  to  say  that  there  was  nothing  unusual  in  this 
case.  We  propose  to  show  that  what  was  done  was  exceedingly  unusual, 
so  unusual  that  it  would  naturally  strike  any  person  at  first  blush.  That 
ia  the  object  of  this  proof.  And  so  far  as  that  is  concerned,  if  they 
desire  to  introduce  anything  after  that,  to  rebut  it,  we  shall  have  no 
objection.    I  ask  that  this  testimony  be  admitted. 

The  Presiding  Officer. — I  declined  to  pass  any  opinion  on  the  conduct 
of  the  Judge,  at  all. 

Mr,  Williams. — If  the  President  will  allow  me,  I  will  refresh  his  mem- 
oir as  to  what  he  did  state.  My  recollection  is,  that  when  Mr.  Campbell 
asKcd  your  Honor,  "  What  is,  in  your  opinion  as  a  lawyer,  the  duty  of  a 
Judge,  under  such  circumstances  ?"  your  Honor  answered :  "  The  bar 
are  divided  in  opinion  upon  that  subject  -/'  hesitated  a  little,  reflected  a 
little,  and  said :  '^  My  opinion  is,  that  it  is  the  duty  of  a  Judge  to  try  the 
case  as  Counsel  gives  it  to  him." 

The  Presiding  Officer, — That  was  not  in  reference  to  the  method  of  em- 
panelling a  jury.  The  context  of  the  question,  I  think,  was  in  regard  to 
the  conduct  of  the  trial,  and  in  regard  to  witnesses.  But,  at  the  same 
time,  I  said,  in  addition :  '^  Unless  the  Judge  discovered  evidence  of 
collusion,  or  something  of  that  kind.'^  I  did  not  give  any  opinion  at  all 
upon  the  conduct  of  the  Judge  upon  that  occasion,  or  the  principles  they 
supposed  to  be  involved. 

Mr,  Williams. — That  was  the  only  point  upon  which  the  Judge  did 
anything. 

The  Presiding  Officer, — I  submit  the  matter  to  the  Senate.  Senators, 
the  question  is — 

Senator  Parks. — [Interrupting.]  I  would  like  to  make  an  inquiry,  be- 
fore the  vote  on  this  question.  If  we  allow  the  Prosecution  to  prove 
what  is  the  custom  in  empanelling  a  jury,  arc  they  then  to  go  on  and 
prove,  further,  that  it  was  the  duty  of  the  Judge  to  interfere,  or  not,  or 
are  they  to  be  limited  to  just  one  branch.  It  appears  that  it  will  be  no 
advantage  to  prove  one  point,  unless  you  do  the  other. 

Mr.  Edgerton, — That  is  the  object  of  the  witness  on  the  stand.  We 
desire  bis  opinion  of  the  fact,  as  developed  by  other  witnesses. 

Senator  Parks, — I  understood  you  that  it  was  rebuttal,  that  it  would 
not  be  opening  the  case  anew. 

The  Presiding  Offi/cer, — The  Chair  understands  it  is  entirely  rebuttal, 
and  nothing  else,  on  the  part  of  the  Prosecution. 

Senator  Watt. — If  this  testimony  is  admitted,  does  that  give  the  Be- 
spondent  an  opportunity  to  rebut  it  ? 
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The  Presiding  Officer, — The  Prosecution  propose  to  go  into  this  proof^ 
and  to  allow  the  Defence  to  rebut,  if  they  choose. 

The  question  is :  Shall  the  Prosecution  be  permitted  to  give  in  evidence 
of  what  the  practice  of  the  profession  and  the  Courts  is,  as  regards  the 
right  of  the  Court  to  interfere  on  a  criminal  trial  ? 

Mr,  Williams, — Then  we  add  another  objection.  It  is :  That  it  is  inad- 
missible in  any  form,  and  at  any  such  trial. 

The  Senate  decided  to  admit  the  proposed  evidence,  by  the  following 
vote : 

Ayes — ^Messrs.  Banks,  Chamberlain,  Crane,  De  Long,  Gallagher,  Gas- 
kill,  Harvey,  Hathaway,  Heacock,  Hill,  Irwin,  Kimball,  Nixon,  Porter, 
Powers,  Soule,  Shurtleff,  and  Van  Dyke — 18. 

Noes — ^Messrs.  Baker,  Denver,  Harriman,  Kntz,  Lewis,  Holden,  Parks, 
Quint,  Warmcastle,  and  Watt — 10. 

Senator  De  Lon^,  when  his  name  was  called,  said :  In  voting  for  this, 
I  shall  vote  Aye,  with  the  distinct  understanding  that  if  this  be  new  mat- 
ter allowed  the  Prosecution,  in  that  case  it  shall  be  subject  to  rebattalon 
the  part  of  the  Defence. 

,  The  Court  then  adjourned  to  eleven  o'clock  on  Thursday  morning, 
May  eighth. 
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Mr.  Edgerton.'^Y ou  say  thait  yon  are  a  practising  lawyer  in  this  city  ? 

A. — Yes,  Sir. 

Q. — ^And  yoa  once  held  the  office  of  District  Judge  in  this  city  ? 

A. — Yes,  Sir. 

Q. — And,  as  Attorney  and  District  Judge,  you  are  pretty  familiar  with 
the  criminal  practice  of  this  State  ? 

A. — ^I  suppose  I  may  say  that  I  am.  While  I  was  Judge,  there  were  a 
large  numher  of  criminal  cases  tried  hefore  me.  With  the  exception  of 
one  year,  I  helieve,  my  attention  as  Judge  was  ezclasively  confined  to 
capital  cases. 

Q. — What  is  the  duty  of  the  District  Attorney  in  regard  to  the  cross 
examination  of  jurors,  touching  their  competency  to  sit  in  criminal 
cases? 

A. — Their  duty  is  pointed  out  by  statute,  I  suppose. 

Q. — K  the  District  Attorney  was  to  omit  that  duty,  would  it,  or  Would 
it  not,  be  the  duty  of  a  Judge  to  interpose  and  see  that  that  duty  was 
performed  ? 

A. — I  can  only  state  what  I  understand  the  statute  to  require,  and 
what  I  understand  to  be  the  practice.  I  should  have  to  state  my  under- 
standing that  I  have  of  the  statute  before  I  should  think  it  proper  to 
state  my  opinion  in  l^e  premises. 
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Q. — Give  us  yonr  views,  Judge. 

A. — M.J  view  of  the  statute  was,  at  one  time,  that  it  was  irregular  to 
question  the  jurors  at  all,  unless  one  party  or  the  other  made  a  formal 
challenge.  But  the  universal  or  the  uniform  practice  was  the  other 
way.  I  recollect  the  question  coming  up  once,  in  which  I  was  required 
hy  the  District  Attorney,  or  the  Counsellor  of  the  prisoner,  to  decide  in 
regard  to  this  matter.  On  examining  the  statute,  1  held  that  the  Court 
might  interpose  for  the  purpose  of  preventing  the  examination  of  jurors 
in  an  irregular,  or  rather,  informal  way,  unless  one  of  the  parties  proposed 
a  challenge,  on  which  issue  could  be  taken.  That  question  afterwards 
came  up  before  the  Supreme  Court ;  and  in  rather  a  tart  opinion,  as  I 
thought,  they  reversed  that  decision ;  and  the  practice  was,  uniformly, 
before  and  after  that  time,  for  the  District  Attorney  to  exercise  great 
vigilance  in  the  examination  of  jurors,  in  what  I  would  call  an  informal 
way;  that  is,  by  questioning  each  juror,  without  going  through  the  form 
of  a  challenge.  He  was  to  exercise  great  vigilance  that  no  one  was 
accepted  in  this  class  of  cases  without  his  state  of  mind  was  first  well 
ascertained  by  this  informal  examination,  without  going  through  with 
the  form  of  a  challenge.  That  was  the  practice  uniformly  before  and 
after  that  date. 

Q. — Now,  what  would  be  the  duty  of  the  Judge  if  that  practice  was 
omitted  ? 

A. — If  the  practice  was  omitted  in  a  given  case,  that  might  be  a  veiy 
difficult  question  to  answer. 

Q.-^Take  an  important  criminal  case,  in  regard  to  which  the  public 
mind  and  feeling  were  very  much  exercised  ? 

Mr.  Williams. — Well,  we  object  to  that.  We  object  to  the  putting  of 
any  such  question.  Whether  the  public  mind  was  exercised  or  not 
against  a  man  accused  of  crime,  is  not  cause  for  any  action  of  a  peculiar 
nature  on  the  part  of  a  judicial  officer.  A  judicial  officer  is  supposed  to 
be  beyond  the  reach  of  that  kind  of  influence  while  on  the  bench. 

Mr,  Edfjerton. — In  a  case  which  has  excited  a  great  deal  of  public  in- 
terest, where  there  is  a.  great  deal  of  prejudice  on  the  one  side  or  the 
other  ? 

Mr.  WiUiams. — Now,  we  object  to  that.  I  object  to  "  public  interest," 
or  "  public  prejudice,"  being  drawn  into  the  question  at  all. 

The  Presiding  Officer. — [To  Mr.  Edgerton.]  You  had  better  name  the 
character  of  the  oifence,  rather  than  state  what  the  public  thought  of  it. 

Mr.  Edgerton. — ^Well,  I  will  put  the  question — ^in  a  case  of  felony,  in  a 
case  of  duelling  ? 

A. — I  understand,  then,  that  your  question  is,  In  a  case  where  the 
District  Attorney  omitted  to  take  any  precaution,  either  by  informal  ex- 
amination, or  by  examination  on  challenge,  to  ascertain  the  condition  of 
the  juror's  mind,  would  it  be  the  duty  of  the  Judge  to  interfere  ? 

Mr.  ^(fj^r^rton.— Suppose  that  the  list  of  jurors  were  not  drawn  from 
the  jury  box  ? 

Witness. — How  could  that  happen  ? 

Mr.  Edgerton. — Suppose,  in  such  a  case  as  I  have  described,  the  jutt 
were  not  drawn  from  the  box,  but  were  sent  into  the  panel  like  a  nocK 
of  sheep  ?  Suppose  their  pames  were  taken  off  from  a  piece  of  paper — 
from  a  list  furnished  by  the  Clerk  or  Sheriff — and  no  questions  were  put 
to  them  by  the  District  Attorney  touching  their  prejudice  for  or  against 
the  parties  in  the  case.  What  would  be  the  duty  of  the  Judge  presiding 
over  that  Court,  under  such  cirumstances  t 

Mr.  WtUiams. — Now,  I  insist  that  there  is  no  such  fact  in  this  case  as 
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the  Counsel  has  lugged  in  here.  There  is  no  such  state  of  facts  existing 
as  the  calling  of  the  list  of  jurors  and  ^'  sending  them  into  the  hox  like 
a  flock  of  sheep." 

Mr,  EdgerUni. — Well,  I  take  the  last  part  of  that  hack.  Strike  out  the 
"  flock  of  sheep."  In  a  case  where  the  list  of  iurors  is  drawn  by  the 
proper  officer ;  where  the  list,  or  the  return  of  the  Sheriff  containing 
the  list,  is  in  the  hands  of  the  Clerk ;  where  the  Clerk  reads  the  names 
of  jurors  from  such  list,  without  drawing  the  names  from  the  box,  and 
where  the  District  Attorney  interposed  no  challenge,  and  examined  no 
juryman  touching  his  qualifications  or  his  prejudices — what  would  be 
the  duty  of  the  Judge  on  an  occasion  like  that  ?  Assuming  that  the 
names  of  the  jurymen  were  not  put  into  the  box,  to  be  drawn  out  for 
the  empanelling  of  the  jury,  by  the  Clerk )  that  there  was  no  examina- 
tion, no  effort  on  the  part  of  the  District  Attorney  to  ascertain  whether 
jurors  were  qualified  or  disqualified  to  sit  as  jurymen — ^no  interrogato- 
ries put  to  them  touching  their  competency — ^no  cross  examination; 
would,  or  would  it  not,  be  the  duty  of  the  Judge  to  interfere,  and  see 
that  the  empanelling  of  the  jury  was  properly  conducted,  and  the  panel 
properly  filled  up  ? 

A. — I  should  answer  that  question  in  this  way :  In  a  criminal  trial,  in 
a  case  where  the  offence  reached  the  dignity  of  a  felony — ^in  the  event 
of  palpable  dereliction  of  duty  on  the  part  of  the  District  Attorney, 
likely  to  prejudice  the  case  of  The  People,  or  in  the  event  of  palpable 
dereliction  of  duty  on  the  part  of  Counsel  for  the  prisoner,  likely  to  pre- 
judice him,  I  should  deem  it  the  duty  of.  the  Court  to  interpose,  some- 
how, in  every  such  ease,  in  order  that  justice  might  be  done  to  all  par- 
ties. 

Q. — What  would  be  the  duty  of  the  District  Attorney  in  regard  to  the 
examining  of  the  iurors,  before  accepting  them  as  qualified,  in  the  par- 
ticulars of  which  I  have  spoken  ? 

A. — That  would  be  a  difficult  question  to  answer.  That  has  been  the 
practice  so  uniformly,  that  it  would  be  likely  to  excite  attention  if  it  was 
omitted. 

Q. — Is  it  not  the  uniform  practice  for  District  Attorneys  to  subject 
jurors  in  each  case  to  a  rigid  cross  examination  in  regard  to  the  particu- 
lar matters  of  which  I  have  spoken  ? 

A. — So  far  as  my  own  knowledge  and  experience  in  this  State  go, 
it  is. 

Q. — What  would  be  the  duty  of  the  District  Attorney,  to  The  People, 
in  that  respect  ? 

Mr.  WiUiamt. — I  object  to  that. 

Mr.  Edgerton. — State  your  objection,  if  you  please. 

Mr.  Wtiliams. — ^The  objection  is,  that  we  are  not  here  on  trial  for  any 
neglect  of  duty  on  the  part  of  the  District  Attorney. 

Mir.  Edgerton. — ^I  asked  that  question  for  the  purpose  of  laying  a  founda- 
tion for  showing  what  the  duty  of  the  Judge  ought  to  have  been  on  that 
occasion. 

[The  Presiding  Officer  thought  that  the  testimony  was  competent,  if  it 
was  proposed  to  show  that  the  neglect  of  the  District  Attorney  on  this 
occasion  was  such  as  to  warrant  the  interference  of  the  Judge.] 

Mr.  Edgerton. — What  would  be  the  duty  of  the  District  Attorney  to 
The  People,  under  such  circumstances,  as  to  the  instituting  of  a  rigid  cross 
examination  of  the  jurors  ? 

A. — J/Lj  opinion  is  that  it  would  be  his  clear  and  palpable  duty  to  exer- 
cise the  greatest  degree  of  vigilance  to  obtain  a  jury  who  had  not  formed 
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or  declared  opinions  in  regard  to  the  ease  which  was  to  come  before  them 
— ^who  were  without  such  prejudice  as  to  disqualify  them  to  sit  in  the 
case. 

Q. — Judge  Lake,  suppose  the  usual  and  regular  hour  for  the  convening 
of  the  Court  was  nine  o'clock  in  the  morning,  and  a  case  of  this  kind 
was  set  for  that  particular  day,  at  the  opening  of  the  Court,  and  the  sub- 
pcBnas  for  the  witnesses  were  not  made  returnable  until  ten  o'clock,  aod 
none  of  the  witnesses  for  the  prosecution  were  there  when  the  case  was 
called,  what  would  be  the  duty  of  the  District  Attorney  in  regard  to 
asking  a  postponement  of  the  trial  of  the  case,  for  one  day,  at  least,  or 
for  any  length  of  time  ? 

Mr,  WiUiams. — Well,  we  object  to  that  question.  That  is  certiunly  not 
within  the  rules.  That  is  clearly  placing  us  in  ihA  position  of  the  Pis- 
trict  Attorney. 

Mr.  Udfferton. — Well,  I  will  put  the  question  in  this  shape  :  What  would 
be  the  duty  of  the  Judge  in  a  case  of  that  character  ? 

A. — Of  course,  I  can  only  give  my  opinion.  My  opinion  is,  that  in  a 
case  of  that  character,  the  proper  course  of  the  Judge  would  be  to  hM 
the  Court  open. 

Q. — How  long  ? 

A. — My  opinion  is,  that  it  would  be  the  duty  of  the  Judge  to  bold  the 
Court  open  a  good  while.  Some  time,  at  least.  I  would  try  half  a  day. 
If  that  was  not  enough,  a  whole  day.  And,  if  that  was  not  enougk, 
I  would  give  the  Counsel  more  time  in  which  to  send  for  witnesses.  I 
mean  to  say  that,  in  my  opinion,  a  Judge,  in  such  a  case,  ought  not  to 
dismiss  the  case,  or  allow  the  District  Attorney  to  let  the  case  go  by  de- 
fault, under  those  circumstances.     That  is  my  opinion. 

Q. — ^Would  you,  sitting  as  a  Judge,  allow  a  case  of  that  character  to 
go  immediately  to  the  jury,  under  such  circumstances,  without  any  wit 
nesses  being  called,  or  without  any  evidence  being  offered  to  the  jury  ? 

A. — I  should  not. 

Q. — Would  that  kind  of  conduct  on  the  part  of  the  Judge,  or  would  it 
not,  in  your  opinion,  constitute  a  gross  dereliction  of  duty  ? 

Mr.  Williams, — Well,  we  object  to  that  question. 

Mr,  Edgerton, — Judge  Lake,  I  am  requested  by  a  Senator  to  ask  you,  ^i^ 
in  a  case  of  that  kind,  the  subpoenas  were  made  returnable  an  hour  after 
the  convening  of  the  Court,  and  the  subpcBnas  were  not  returned  at  that 
time,  what  would  be  the  duty  of  the  Court  as  to  delaying  the  proceed- 
ings until  the  subpoenas  were  there,  in  order  to  entitle  The  People  to  a 
writ  of  attachment  ? 

A. — ^Well,  that  would  make  a  plainer  case  for  postponement,  or  for  de- 
lay, rather,  than  the  one  already  supposed. 

Q. — Wbuld  you  not  await  the  return  of  the  subpoenas  f 

A. — I  do  not  know  what  power  I  should  have  j  but  I  should  do  every- 
thing that  I  could  to  secure  a  proper  delay  of  the  ease.  I  should  do 
whatever  the  law  allowed  me  to  do,  in  order  to  keep  the  ease  open  until 
the  witnesses  got  there.  And  then  I  should  use  all  the  power  of  the 
Court  to  get  the  witnesses  there.  In  answering  these  questions,  I  should 
like  to  say,  that  I  am  making  my  replies  upon  supposed  cases.  I  noTer, 
personally,  knew  of  a  case  where  the  District  Attorney  did  not  do  hifi 
duty.  I  have  occasionally  known  of  cases  where  the  Court  interposed 
when  the  Counsel  for  the  defence,  from  inability,  or  ignorance,  or  neg- 
lect, did  not  properly  attend  to  matters  in  behalf  of  the  prisoner.  1 
have  never  see^  a  case  where  I  thought  it  was  the  duty  of  the  Court  to 
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interpofle  in  bebalf  of  The  People.  But,  for  the  same  reason  that  I  would 
interpose  in  a  ease,  sitting  as  a  Judge,  in  behalf  of  the  prisoner,  I  would 
make  the  same  interposition  on  behalf  of  The  People. 

GBOSS   EXAMINATION. 

Mr,  Williams. — ^Now  you  have  stated  all  that  you  could  state,  of  course, 
in  answer  to  this  question :  What  would  be  the  duty  of  a  Judge  in  a  par- 
ticular case  described  to  you  ?  You  state  what  i^ou  would  do  under  such 
circumstances.     That's  about  the  amount  of  what  you  state  ? 

A. — Yes,  Sir ;  and  my  view  of  what  ought  to  be  done.  I  would  do  my 
duty  with  the  understanding  that  I  have  explained. 

Q. — ^And  you  have  also  stated  what  has  been  the  uniform  practice  in 
regard  to  empanelling  jurors  since  the  decision  of  the  Supreme  Court 
that  there  might  be  an  irregular  examination  before  a  challenge  was  en- 
tered. You  stated  that  that  was  the  uniform  practice.  Did  you  mean  to 
state  that  that  was  the  uniform  practice  out  of  this  city  ? 

A. — I  lirst  used  the  word  "  universal."  I  then  corrected  myself,  and 
said  "  uniform."  I  stated  what  was  my  observation  of  the  practice  before 
the  date  of  that  decision  by  the  Supreme  Court,  before  me,  and  what 
was  my  opinion  concerning  the  practice  since  that  time,  from  what  ex- 
perience and  observation  1  have  had. 

Q. — Your  opinion  in  regard  to  that  matter  is  formed  from  the  practice 
which  you  have  known  in  this  city  ? 

A. — Yes,  Sir;  and  generally.  I  have  observed  the  practice  in  one  or 
two  criminal  cases  out  of  this  city.  But  my  observation  has  been  mainly 
confined  to  the  practice  in  this  city. 

Q. — ^Now,  will  you  state  in  what  cases  this  practice  was  rigidly  adhered 
to? 

Witness, — Outside  of  this  city  ? 

Mr,  Williams, — Yes,  Sir. 

Witness. — I  do  not  recollect  of  but  one  or  two  cases  where  I  had  ocoa- 
Bion  to  observe  the  practice  outside  of  this  city.  In  answer  to  this  last 
question,  I  desire  also  to  say,  that  while  on  the  bench  I  presided  at  one 
capital  trial  in  Sacramento,  where  the  practice  was  the  same.  I  also 
attended  during  the  trial  of  one  capital  case  in  Sacramento,  when  the 
practice  was  the  same.  Those  two  individual  cases  are  all  that  I  can 
Bpeak  of,  outside  of  this  city.     I  think  that  is  all  I  can  speak  of. 

Q. — ^Now  you  have  spoken  in  reference  to  matters  of  practice.  Your 
knowledge  in  these  particulars  is,  of  course,  more  or  less,  derived  from 
your  observation  outside  of  your  own  practice  in  the  Courts.  Do  you 
not  know  the  fact,  that  in  numeroas  cases  in  this  State,  outside  of  San 
Francisco,  jurors,  well  known  to  Counsel  in  the  case  to  be  tried  by  them, 
have  been  put  into  the  box  without  any  examination  being  made  as  to 
their  qualifications? 

A. — The  tmth  is,  I  am  utterly  ignorant  on  that  subject.  I  have  not 
attempted  to  state  that  I  was  fully  informed  as  to  those  matters. 

Q, — Now,  Sir,  if  a  Judge  is  holding  a  Court  in  a  strange  county,  where 
he  never  was  before,  where  he  is  an  utter  stranger  to  the  people  there 
residing,  where  a  case  for  trial  comes  up  before  him  in  which  the  offence 
charged  is  a  felony,  in  the  conduct  of  which  case  the  District  Attorney 
officially  appears — ^he  being  a  resident  there,  and  supposed  to  know,  as 
in  a  small  county  he  must,  all  the  jurors  summoned — do  you  think  that 
it  is  the  duty  of  the  Judge,  if  the  District  Attorney  allows  jurors  to  go 
into  the  box  uaehalienged,  or  without  examination,  do  you  think  that  it 
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is  the  duty  of  the  Judge  to  interpose  and  take  the  management  of  the 
case,  so  far  as  the  empanelling  of  the  jury  is  concerned,  out  of  the  hands 
of  the  District  Attorney,  and  examine  and  challenge  them  himself? 

Mr.  Edgerton. — We  object  to  that.  The  District  Attorney  may  be  well 
acquainted  with  each  and  every  juror  in  a  county,  though  that  is  hardly 
a  supposable  case ;  but  he  certainly  cannot  know  the  feelings  and  preju- 
dices of  each  and  every  juror,  in  regard  to  any  given  case. 

Mr.  Williams, — That  is  my  assumption.  I  assume :  Suppose  a  Judge  is 
called  into  a  county  distant  from  his  own  district,  where  he  has  never 
been  before,  where  he  is  an  utter  stranger  to  the  citizens  there  residing, 
and,  of  course,  to  the  persons  summoned  as  mrors — I  ask,  if,  in  such  a 
case,  or  under  such  a  condition  of  things,  the  District  Attorney  allows  a 
juror  to  so  into  the  box  without  objection  or  question,  would  you  then 
deem  it  the  duty  of  the  stranger  Judge  to  interfere  in  the  matter  at  all? 

[The  Presiding  Officer  admitted  this  question.] 

A. — I  would  not  suppose  that  it  would  be  his  duty  to  interfere — ^taking 
the  case  as  you  have  put  it.    Not  in  a  solitary  case. 

Mr.  Williams. — Well,  what  would  apply  to  one  case,  would  apply  to  all. 

The  Presiding  Officer. — I  presume  the  answer  is  to  the  precise  case. 

Mr.  Williams. — You  speak  of  a  decision  of  the  Supreme  Court  as  form- 
ing a  part  of  your  knowledge  on  this  subject.  Now,  has  it  not  been  dis- 
tinctly held  by  the  Supreme  Court,  that  this  question  of  disqualification 
of  a  juror,  on  account  of  having  formed  or  expressed  an  opinion  in  regard 
to  the  merits  of  the  case,  is  exclusively  a  subject  of  challenge,  and  may 
be  waived— waived  by  either  party  ? 

Mr.  Edgerton. — I  suppose  that  that  is  a  matter  of  law. 

Mr.  WUliams. — I  suppose  that  if  one  decision  of  the  Supreme  Court  is 
evidence,  another  is. 

Mr.  Edgerton. — Well,  we  object  to  the  question. 

Wit7iess. — I  have  no  doubt  that  there  are  a  great  manv  decisions  by  the 
Supreme  Court  which  I  cannot  remember — ^probably  have  never  read. 
[Merriment.] 

[The  Presiding  Officer  ruled  out  the  question  proposed  by  Mr.  Wil- 
liams.] 

Mr.  WiUiams. — Is  it,  necessarily,  a  disqualification,  by  reason  of  which 
a  juror  should  absolutely  be  rejected,  when  neither  party  have  any  ob- 
jection to  him^  even  if  it  should  appear  that  he  had  at  some  time  ex- 
pressed an  opinion  in  the  case  ? 

A. — No ;  I  do  not  suppose  it  would  be. 

Q. — Suppose  a  man  presents  himself,  is  called  as  a  juror,  and  it  is 
knoTvn  by  both  parties  that  he  has  expressed  an  opinion  in  the  case; 
but  they  know  the  man  so  well  that  they  feel  confident  that  that  fact 
cannot  improperly  influence  him — both  parties  have  entire  confidence  in 
him — I  ask  wnether,  in  such  a  case,  it  would  be  the  duty  of  the  J  udge 
to  interpose  with  an  examination  ? 

Mr.  Edgerton. — That  is  to  say,  supposing  the  Judge  knows,  himself,  all 
about  these  facts. 

Mr.  WiUiams. — Suppose  those  facts  exist,  to  the  knowledge  of  parties 
and  Counsel  on  both  sides,  and  under  such  circumstances,  both  are  ^Til- 
ling that  the  juror  should  go  into  the  jury  box,  believing  that  he  will 
give  a  true  and  honest  verdict :  Is  it  the  duty  of  the  Court  to  interpose 
m  such  a  case  as  that,  and  say  that  the  juror  shall  not  sit  in  the  box  : 

A. — No,  I  should  think  not.  • 

Q. — If  the  defendant's  Counsel  should  accept  a  juror  who  is  known  to 
the  Court,  Counsel,  and  all  parties  concerned,  to  have  expressed  an  opin- 
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ion  in  the  case,  do  you  think  that  it  would  be  the  duty  of  the  Judge  to 
then  interpose  ?  Suppose  that  the  Judge  knows  that  the  juror — ^he  may 
have  heard  him  express  an  opinon,  himself — stippose  the  Judge  knows 
that  the  juror  has  expressed  an  opinion  in  the  case,  and  he  also  knows 
that  Counsel  on  both  sides  are  aware  of  this  fact.  The  Counsel  for  the 
defence  does  not  choose  to  challenge  him  on  that  ground.  Is  it  the  duty 
of  the  Judge  to  interpose  an  examination,  or  challenge,  on  behalf  of  the 
defendant  ?    I  speak  now  in  behalf  of  the  defendant. 

A. — That  would  depend  upon  circumstances.  If  nothing  had  trans- 
pired to  raise  a  reasonable  suspicion  that  there  was  collusion,  I  would 
not  interpose,  as  Judge,  sitting  in  such  a  case.  Otherwise,  I  think  I 
would  be  apt  to  do  so.  Independent  of  that,  not  having  any  good  rea- 
son to  suspect  collusion  between  Counsel,  or  parties,  I  do  not  know  that  I 
would  interfere.  Perhaps  not.  I  am  only  giving  my  present  opinion,  in 
a  particular  case,  which  you  describe. 

Q. — If  it  is  the  duty  of  the  Judge  to  interfere  with  the  acceptance  of 
jurors  by  the  District  Attorney,  when  the  Judge  has  reason  to  think 
that  the  District  Attorney  is  neglecting  the  cause  of  The  People,  is  it 
not  equally  the  duty  of  the  Judge  to  interfere,  if  the  defendant's  Coun- 
sel should  allow  a  juror  to  go  into  the  box,  whom  the  Judge  believed  to 
be  an  improper  or  unfair  juror  for  the  defendant  ? 

A. — I  should  apply  the  same  rule  in  both  cases. 

Q. — One  question  more  upon  the  subject  concerning  which  I  have 
asked  you  one  question  already.  As  to  the  Judge  bemg  in  a  strange 
place,  where  he  knows  none  of  the  jurors.  !Now,  is  it  not  a  fact 
within  your  knowledge,  that  in  many  new  counties,  in  every  State,  the 
public  officers  are  so  well  acquainted  with  the  jurors  summoned  to  attend 
at  the  Courts  of  record,  that  they  are  enabled  to  judge,  without  ques- 
tioning, as  to  whether  they  have  any  objection  to  the  juror  or  not  f 

A. — I  think  that  might  well  be  so.  I  think  that  the  practice  that  pre- 
vailed in  the  part  of  the  country  where  I  was  educated,  was,  that  there 
was  a  challenge  before  any  examination. 

Q. — ^Now  I  ask  you  if  you  have  not  known,  in  the  county  where  you 
were  educated  for  the  profession — have  you  not  known,  in  very  impor- 
tant criminal  trials,  a  jury  to  be  empanelled  in  a  very  short  time,  and 
with  very  few  questions  ? 

A. — I  cannot,  at  this  moment,  recollect  any  important  case.  It  would 
depend  very  much  upon  the  character  of  the  case.  Now,  an  exciting 
capital  case,  a  case  where  the  charge  was  murder,  a  case  concerning 
which  a  great  deal  of  public  feeling  had  been  aroused,  there  would  be  a 
great  deal  more  care  exercised  in  the  selection  of  a  jury  than  in  any 
case  of  less  magnitude,  or  of  less  stirring  character. 

Q. — Is  not  that  care  mainly  exercised  on  the  part  of  the  defendant 
and  his  Counsel  ? 

A. — That  would  probably  be  the  case,  ordinarily.  There  might  be 
cases  wliere  it  would  be  otherwise. 

Q. — To  state  instances :  I  ask  you  if  you  remember  the  trial  of  Knick- 
erbocker, and  the  trial  of  Hall,  for  murder,  in  the  county  where  you 
were  educated  ?  and  if  you  recollect  how  long  a  time  was  occupied  in 
empanelling  a  jury  and  trying  those  cases  ?    In  Buffalo  County. 
WitneM. — At  the  time  you  were  District  Attorney  ? 

JUr.  Williams. — ^Yes,  Sir. 

WUness. — I  was  not  there  then.     I  left  there  in  eighteen  hundred  and 
forty. 
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Q. — ^Well,  before  that  time.  Were  you  there  when  Havens  was  Dw- 
trict  Attorney  ? 

A. — That  is  a  large  commercial  town.  I  was  engaged  in  reading  law 
there.  Eeaily,  I  was  not  much  in  attendance  during  criminal  trials 
there.  The  office  in  which  I  was  engaged  in  reading  law  was  not  ooe«- 
pied  in  criminal  practice.  I  did  not  pay  much  attention  to  Criminal 
Courts  then.  I  wish,  with  the  permission  of  Counsel  and  the  Court — 
lest  I  did  not  make  myself  sufficiently  and  distinctly  understood — 
that  I  did  not  attempt  to  state  what  individual  act  would  amount 
to  a  positive  dereliction  of  duty  on  the  part  of  the  District  Attorney. 
I  on]y  mean  to  say,  that  in  case  of  palpable  dereliction  of  duty  on  tb« 
part  of  the  District  Attorney,  or  on  the  part  of  the  Counsel  for  th« 
prisoner,  I  should  think  it  the  duty  of  the  Court  to  interpose.  Whai 
particular  act  would  constitute  dereliction  of  duty  on  t\\e  part  of  any 
or  either  of  these  parties,  I  do  not  propose  to  state  now.  I  could  not 
state  that  now,  only  so  far  as  I  might  indicate  it  in  any  particular  case 
given  to  me  as  a  hypothesis. 

Q. — You  only  mean,  that  a  Judge  should  interfere  where  there  is  a 
clear  dereliction  of  duty  on  the  part  of  the  District  Attorney — ^that  then 
it  would  be  the  duty  of  the  Judge  to  interpose  ? 

A. — Yes,  Sir. 

Q.-r-Do  you  know,  Sir,  what  is  the  practice,  in  these  respects  of  which 
you  have  spoken,  in  the  Courts  in  the  State  of  Illinois,  where  Judge 
Hardy  was  educated  ? 

A. — I  do  not. 

Q. — From  your  experience  and  observation,  do  you  not  say  that  it  is 
true,  that  gentlemen  elected  to  judicial  stations  carry  with  them,  into 
their  judicial  practice,  those  impressions  as  to  duty  and  a  proper  course 
of  judicial  conduct  which  they  have  gathered  in  the  country  where 
they  were  educated,  and  where  they  first  practised ;  and  that  the  result 
is,  that  in  this  State  we  have  almost  as  many  dififerent  practices  in  these 
respects  as  we  have  different  District  Judges  ? 

Mr.  Edgerton. — We  object  to  that  question. 

ARGUMENT   AS  TO   ADMISSIBIUTT. 

Mr.  Williams. — ^We  propose  to  show  that  the  practice  in  this  State  is 
various.  We  propose  to  show  that  the  practice  in  this  State  is  as  va- 
rious, as  different,  to  speak  in  a  numerical  sense,  as  is  the  number  of 
Districts  in  this  State.  In  each  District,  the  Judge  follows  the  practioe 
dictated  by  the  habits  of  his  education  and  early  practice.  He  follows 
the  system  of  his  own  State,  so  far  as  the  mode  of  practice  is  concerned. 
And  the  only  way  of  proving  this,  is  by  asking  sucn  questions  as  I  now 
propound  to  the  witness.  How  does  it  happen  that  there  are  so  many 
kinds  of  practise  ?  The  fact  of  the  variety  of  practise  being  established, 
this  question  becomes  pertinent,  and  I  think  is  admissible.'  For  in- 
stance :  In  all  counties  in  Western  States,  the  Clerk  keeps  a  full  history 
of  what  is  done.  The  minutes  of  the  proceedings  of  the  previous  day 
are  read,  as  in  a  Legislative  body.  And  the  Judge  signs  the  minutes  on 
the  following  morning.  That  is  a  thing  that  is  never  heard  of  by  a  per- 
son educated  to  practise  in  a  District  Court  in  New  York.  The  system 
there  is  different;  based  upon  a  different  practice.  The  Clerk  there 
keeps  a  mere  record  of  the  calling  and  disposition  of  oases  5  the  Attor- 
neys take  care  of  the  detail. 

Mr.  Edgerton. — ^We  have  no  objection  to  one  branch  of  the  question — 
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to  the  practice  in  this  State.  But  as  to  what  is  the  practice  in  differ- 
ent States  in  the  Union — that  can  liave  no  hearing  or  pertinence  here. 
We  object  to  that  sort  of  testimony.  We  have  no  objection  to  the  Coun- 
sel going  to  this  very  Sixteenth  Judicial  District,  and  investigating  as 
to  what  the  practice  has  been  there,  in  Judge  Hardy's  own  Court,  in 
cases  of  this  kind. 

Mr.  Wittianu, — What  I  mean  is  this :  Judge  Hardy  is  here  on  trial  for 
misdemeanor  in  office.  This  is  not  a  question  as  to  whether  the  practice 
was  technically  right  or  wrong,  according  to  any  form  of  practice  in  any 
other  Judicial  District  in  this  State.  The  question  is,  whether  Judge 
Hardy  is  guilty  of  a  misdemeanor  in  office,  in  what  he  did  in  office.  I 
submit ,  therefore,  that  it  is  proper  to  inquire  into  the  system  of  practice 
under  which  he  was  educated ;  to  inquire  into  the  form  of  practice  in 
the  State  where  he  was  educated.  This  is  for  the  purpose  of  showing 
that  Judge  Hardy  only  pursued  a  course  of  practice  adopted  by  Judges 
of  the  highest  rank  [n  his  own  State — men  who  have  enviable  reputa- 
tions as  judicial  officers. 

The  Presiding  Officer. — There  is  not  the  slightest  evidence  here  that 
Judge  Hardy  was  educated  in  Illinois,  or  was  ever  in  an  Ulinois  Court 
House. 

Ih-.  Wt&iams, — We  have  proved,  by  half  a  doaen  witnesses,  that  he  was 
educated  in  Illinois. 

The  Presiding  Officer. — ^All  the  evidence  introduced  goes  to  show,  on 
that  point,  that  he  came  from  Illinois;  that  he  and  some  of  the  witnesses 
were  boys  together  in  Illinois. 

Mr.  Williams. — Well,  if  we  are  permitted,  we  will  show,  at  the  next 
stage  of  this  examination,  that  he  was  educated  in  Illinois;  that  he 
studied  law  there ;  and  there  practised  his  profession  as  a  lawyer. 

The  I^esufing  Officer. — That  would  open  the  whole  field  of  inquiry  as 
to  what  was  the  practice  in  Illinois,  and  as  to  what  was  the  law  upon 
which  the  practice  was  founded. 

RESUMING  EXAMINATION. 

Mr.  Williams. — Do  you  not  know  that  there  is  a  great  diversity  of  prac- 
tice in  different  Districts  in  this  State  ? 

Mr.  Bdgertcn. — We  object  to  that. 

Mr.  Williams. — In  criminal  cases  ? 

Witness. — I  don't  think  that  1  have  any  accurate  and  definite  means  of 
knowledge  on  that  subject. 

Mr.  Wiiiams. — You  have  already  stated — aaid  therefore  this  answer  is 
appropriate  and  consistent — ^you  have  already  stated  what  the  extent  of 
your  knowledge  on  matters  of  practice  in  this  State  was ;  so  I  will  not 
ask  you  again  about  that.  You  speak  of  the  duty  of  a  Judge  :  Jud&e 
Lake,  do  you  not  know,  that  in  the  impeachment  of  Judge  Chase,  of  the 
Supreme  Court  of  the  United  States — impeached  for  misdemeanor  on 
the  bench,  while  acting  as  one  of  the  Justices  of  the  Supreme  Court,  in 
the  District  of  Maryland — do  you  not  know  that  one  of  the  prominent 
charges  against  him,  and  one  that  was  most  severely  pressed,  was  that 
he  did  interfere  with  Counsel  in  the  conduct  of  cases  'i 

Mr.  Edgerton. — ^We  object  to  that. 

The  Presiding  Officer. — I  think  that  that  case  is  all  in  print. 

Mr.  Williams. — ^In  speaking  of  the  duty  of  a  Judge,  of  course  the  wit- 
ness must  bring  to  his  aid  in  answering,  his  knowledge,  not  alone  derived 
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from  observation,  but  from  reading,  also.  When  a  lawyer  is  called  as  an 
expert,  he  falls  back  upon  his  reading,  I  suppose.  Now,  the  question  is, 
from  his  reading  and  his  knowledge,  as  an  expert,  what  is  the  proper 
course  for  a  Judge  to  pursue  in  a  given  case  ?  jN'ow,  in  cross  examina- 
tion, 1  ask  him  for  particulars,  historical  particulars  in  high  places— 
whether  or  not,  upon  that  trial  of  Judge  Uhase,  under  charge  for  im- 
peachment, the  most  zealously  pressed  accusation  was  that  he  had  inter- 
fered with  Counsel  in  the  management  of  cases  and  the  empanelling  of 
jurors  ? 

Mr,  Edgerton, — ^And  was  acquitted. 

The  Presiding  Officer, — I  think  you  may  put  in  the  record,  including  the 
result  in  that  case. 

Mr.  Williams. — He  was  acquitted  because  a  two  thirds  vote  could  not  be 
brought  against  him. 

Mr.  Edgerton. — We  have  no  objection  to  the  introduction  of  the  record 
in  the  case. 

Witness. — I  think  that  the  matter  complained  of  occurred  at  Richmond, 
Virginia,  and  not  in  Maryland.  I  know  that  the  members  of  the  bar 
at  Kichmond  had  a  grand  quarrel  in  reference  to  the  points  that  were 
raised  in  the  case. 

Mr.  Williams. — Yes,  Sir.  The  lawyers  got  after  Judge  Chase,  there, 
just  as  they  have  got  after  Judge  Hardy,  here. 

The  Presiding  Officer. — Well,  General  Williams,  I  decide  that  the  ques- 
tion is  inadmissible. 

Mr.  Williams. — ^Now,  Sir,  if  it  is  competent  for,  and  if  it  is  the  duty  of, 
a  Judge  to  interfere  in  such  a  case,  as  is  supposed  by  the  hypotheses  on 
the  other  side,  would  it  not  be  equally  his  duty,  in  the  trial  of  a  civil  ac- 
tion, to  interpose  and  exclude  testimony,  without  objection  from  Counsel 
on  either  side  first  being  made  ? 

Mr.  Edgerton. — We  object  to  that.  We  have  not  asked  him  anything 
about  civil  cases.  It  is  not  cross  examination  -,  it  has  no  relation  to  the 
charges  preferred  against  the  Bespondent,  here. 

The  Presiding  Offi^cer. — I  do  not  think  that  the  question  is  admissible. 

RE-DIRECT  EXAMINATION. 

Mr.  Edgerton. — ^Do  you  know  of  any  reason  why  a  different  rule  of 
practice  should  prevail  in  the  country  from  that  which  prevails  in  the 
city,  in  regard  to  the  submitting  of  cases  of  the  character  described,  and 
under  the  circumstances  described,  to  the  jury  without  evidence  ? 

A. — I  know  of  no  reason. 

RE-GROSS  EXAMINATION. 

Mr.  Williams. — Is  there  any  reason  that  you  know  of,  when  the  prac- 
tice in  the  cow  counties  is  diflterent  from  that  in  the  city,  is  that  any  rea- 
son why  you  should  pronounce  the  practice  in  the  cow  counties  wrong? 

Witness. — Merely  because  they  differ  ? 

Mr.  Williams. — Yes,  Sir. 

Witness. — O,  no,  Sir. 
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TESTIMONY  OP  T.   W.    FREELON. 

T.  W.  Freelon,  being  called  and  sworn,  testified  as  follows  : 

Mr.  EdgertoTL — Where  do  you  reside  ? 

A. — In  San  Francisco. 

Q. — What  is  your  occupation  ? 

A. — I  am  a  lawyer,  Sir. 

Q. — How  long  have  you  been  in  the  practice  of  the  law  ? 

A. — Some  thirteen  or  fourteen  years. 

Q.— Where  ? 

A. — In  Michigan  and  San  Francisco. 

Q. — ^How  long  in  San  Francisco  ? 

A. — Since  eighteen  hundred  and  fifty. 

Q. — ^Has  your  practice  been  exclusively  confined  to  San  Francisco,  or 
to  a  certain  extent,  more  or  less  ? 

A. — My  criminal  practice,  in  the  District  Courts,  has  been  confined  to 
San  Francisco. 

Q. — State  whether  you  have  ever  held  any  official  position  in  this 
county. 

A. — I  was,  for  the  term  of  four  years,  and  part  of  another  term.  Judge 
of  the  Court  of  Sessions,  in  this  county. 

Q. — You  were  presiding,  as  Judge,  over  that  criminal  Court  for  one 
term,  and  part  of  another  ? 

A. — Yes,  Sir. 

Q. — What  was  the  uniform  practice  in  your  Court,  in  regard  to  the  ex- 
amination of  jurors  by  the  District  Attorney  ? 

[Question  objected  to  and  withdrawn.] 

Q. — What  is  the  duty  of  the  District  Attorney,  in  regard  to  subjecting 
jurors  to  a  rigid  cross  examination,  as  to  their  qualifications  to  sit  as  ju- 
rors in  criminal  cases — ^particularly  in  cases  of  lelony  ? 

A. — The  duty  of  the  District  Attorney  is  to  satisfy  himself  that  the 
juror  is  a  competent  juror. 

Q.— How  ? 

Mr.  WHltams. — I  dislike  very  much  to  object  to  the  examination  on  the 
part  of  the  Counsel  for  the  Prosecution.  But  I  must  object  to  this  try- 
mg  the  District  Attorney  here,  and  then  turning  over  the  result,  what- 
ever it  may  be,  to  the  account  of  Judge  Hardy.  This  is  a  question  as  to 
what  is  the  duty  of  the  District  Attorney.  We  are  trying  Jud^e  Hardy 
here  for  the  manner  in  which  it  is  alleged  he  has  discharged  his  own 
official  duties.    And  then,  again,  the  duties  of  the  District  Attorney  are 

K>inted  out  by  law,  and  are  not  to  be  proven  in  this  manner.  If  the 
istrict  Attorney  was  here  on  trial,  the  practice  which  he  adopted  or 
followed  in  this  particular  case,  might  be  proven  here.  But  the  duties 
of  the  District  Attorney  are  matters  of  law,  which  are  supposed  to  be 
known  to  every  member  of  the  Court  in  which  he  practises.  Those 
duties  can  be  shown  by  the  law  itself.  Then  if  you  want  to  show  his 
duties,  appeal  to  the  books.  If  the  question  was,  what  is  the  practice  of 
a  certain  District  Attorney  under  the  law  that  should  govern  him,  and 
under  the  rulings  of  the  Court,  that  would  be  a  different  question.  I  do 
respectfully  ask  that  there  be  a  decision  of  the  Court  on  this  point: 
Whether  the  legal  duties  of  the  District  Attorney  shall  be  proved  here 
by  the  experience  of  a  Judge  ? 

The  Presiding  Officer. — The  question  is :  What  is  the  duty  of  the  Dis- 
trict Attorney  under  a  certain  state  of  circumstances  described  to  the 
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witness.    I  think  that  it  involves  a  qaestion  as  to  practice,  and  is  admis- 
sible. 

The  Senate  decided  that  the  qnestion  was  admissible,  by  the  following 
vote : 

Ayes — ^Messrs.  Banks,  Chamberlain,  Crane,  De  Long,  (zaskill,  Harvey, 
Hathaway,  Heacock,  Hill,  Kimball,  Nixon,  Perkins,  Porter,  Powers, 
Soule,  and  Van  Dyke — 16. 

Noes — Messrs.  Baker,  Barnell,  Denver,  Harriman,  Holden,  Katz, 
Lewis,  Merritt,  Ouiton,  Parks,  Quint,  Shurtleff,  Warmcastle,  Watt,  and 
Williamson — 15. 

Witness. — In  answering  the  question,  I  shall  have  to  state  the  practice, 
because  my  ideas  as  to  his  duties  are  derived  from  what  I  know  to  be 
the  practice. 

Air.  Edgerton, — What,  then,  is  the  practice  of  the  District  Attorney,  in 
the  course  of  the  discharge  of  his  duties,  in  empanelling  a  jury  in  a  case 
of  felony  ? 

A. — The  duty  of  the  District  Attorney  is,  as  I  understand  it,  in  every 
case  where,  for  any  cause,  there  may  be  reasonable  grounds  to  believe 
that  the  jurors  have  formed  opinions,  or  are  laboring  under  prejudicee 
or  sympathies — in  such  cases,  it  is  the  duty  of  the  District  Attorney  to 
examine  jurors  in  considerable  detail,  in  order  to  discover  whether  or 
not  they  are  in  such  a  state  of  mind  as  would  prevent  them  from  being 
competent  jurors. 

Q. — Now,  has  that  been  the  practice  of  District  Attorneys,  according 
to  your  observation  ? 

A. — In  such  cases,  such  has  been  the  practice,  to  my  knowledge. 

Q. — ^In  a  case  of  the  kind  spoken  of  in  the  examination  of  Jud^ 
Lake,  under  circumstances  .such  as  were  then  described,  what  would  be 
the  duty  of  the  Court,  in  your  opinion,  in  reigaa*dto  interfering  where 
that  practice  was  omitted  t 

Witness, — Well,  I  don't  know  as  I  understand  well  enough  the  precise 
circumstances  to  which  you  now  refer. 

Q. — In  a  case  of  felony,  concerning  which  great  public  excitement 
had  been  aroused. 

Witness. — Where  you  had  reason  to  believe  that  jurors  had  formed 
opinions  as  to  the  merits  of  the  case,  the  one  way  or  the  other? 

Mr,  EUgerion, — I  say,  in  a  case  of  felony,  con<jerning  which  there  was 
a  good  deal  of  popular  excitement,  and  where  the  jurors'  names  were 
not  drawn  from  the  box,  but  merely  taken  from  a  jury  list  prepared  by 
the  Clerk  or  Sheriff,  where  no  examination  as  to  their  qualificatione  was 
instituted  by  the  District  Attorney — what  would  then  be  the  duty  of  a 
Judge  ?  to  interfere,  or  not  ? 

A. — If  the  Judge  bad  upon  his  mind  any  doubt  as  to  whether  a  fair 
jury  was  being  empanelled,  it  would  be  his  duty  to  express  that  doubt, 
and  request  the  Distiict  Attorney  to  examine  the  jurors.  In  such  a 
case,  it  would  be  the  duty  of  the  Judge  to  see  thai  the  jurors  were 
examined. 

Q. — Suppose  that  the  usual  hour  for  the  convening  of  the  Court  was 
nine  o'clock ;  and  suppose  that  the  subpoenas  in  such  a  case  were  made 
returnable  at  ten  o'clock  ;  suppose  that  the  jury  were  empanelled  with- 
out this  examination,  when  none  of  the  witnesses  were  there;  and 
Bup|)ose  that  the  District  Attorney  should  then  press  the  Court  for  a 
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▼erdict — ^wkat  would  be  the  daty  of  the  Judge  in  regard  to  delating  the 
trial? 

A. — ^I  should  suppose  that  the  Judge  would  first  inquire  if  the  subpcB- 
nas  were  returned.  If  they  were  not  returned,  he  would  then  inquire 
why  they  were  not  returned.  He  would  inquire  of  the  District  Attorney 
if  there  was  a  reasonable  prospect  of  the  witnesses  arriving  so  as  to 
allow  of  their  proceeding  with  the  case  in  a  short  time ;  and  if  he  found 
that  there  was  a  prospect  of  the  witnesses  arriving  within  a  reasonable 
time,  then,  even  if  the  District  Attorney  did  not  hinwelf  suggest  a 
OMitinuance,  the  Judge  ought  to  say  that  it.  was  better  and  proper  to 
continue  this  case  until  the  witnesses  arrived— for  a  reasonable  time»  of 
coarse. 


TESTIMONY  OP>H.   H.  BYRNX. 

Mr.  Byrne,  being  called  and  sworn,  testified  aa  foUowe : 

Mr,  Edgerton. — Where  do  you  reside  ? 

A, — ^In  San  Francisco. 

Q. — What  has  been  your  occupation  ? 

A. — Practising  law. 

Q. — How  long  have  you  resided  here  ? 

A. — In  the  neighborhood  of  twelve  years. 

Q. — You  have  then  been  in  the  practice  of  the  law  about  twelve  years 
in  San  Francisco  ? 

A. — Since  I  arrived  here. 

Q. — ^Were  you  District  Attorney  in  this  county  ? 

A. — ^Yes,  Sir. 

Q. — ^How  long  ? 

A. — For  six  years  I  was  District  Attorney  here ;  but  I  performed  duty 
as  District  Attorney,  more  or  less,  for  the  neighboriiood  of  seven  years. 

Q. — State  whether  or  not  yon  have  had  a  large  criminal  practice,  not 
only  here,  but  in  different  counties  in  the  State,  Mnce  your  term  of  office 
as  District  Attorney  expired  ? 

A. — Yes,  Sir. 

Q. — ^Acquainted,  more  or  less,  with  criminal  practice  throughout  the 
State? 

A. — ^Yes,  Sir ;  more  or  less,  here  and  in  some  other  counties  in  the 
State. 

Q. — ^In  a  case  of  felony,  which  has  occasioned  a  great  deal  of  public 
excitement,  what  is  the  practice  of  the  District  Attorney,  in  the  dis- 
charge of  his  duty,  in  regard  to  the  empanelling  of  a  jury  ?  I  mean, 
whether  or  not  the  jurors  should  be  subjected  to  a  rigid  cross  examination 
as  to  their  qualifications  to  sit  as  jurors  ?  What  is  the  practice  in  regard 
to  the  discharge  of  his  duties  on  sach  an  occasion  ? 

A. — Well,  when  great  publicity  has  been  given  to  any  transaction  out 
of  which  an  indictment  has  grown,  and  where  the  District  Attorney  has 
reason  to  believe  that  those  who  have  been  summoned  as  jurors  have 
read  or  heard  anything  of  the  transaction,  it  is  the  duty  of  the  District 
Attorney — at  least,  I  always  cohsidered  it  my  duty — ^where  there  has 
been  any  great  publicity  given  to  the  transaction,  through  the  medium 
of  newspapers  or  otherwise,  and  where  the  District  Attorney  labors 
under  the  impression  that  those  who  have  been  summoned  as  jurors  are 
likely  to  have  known  anything  about  the  transaction,  to  subject  the 
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Q. — Was  it  not  with  the  consent  of  the  Cotinsel  on  both  sides,  thai  the 
first  twelve  men  were  taken  ? 

A. — It  is  my  own  impression  that  that  was  the  case. 

Q. — On  that  occasion,  did  the  Judge  interfere  with  the  conduct  of 
Counsel  in  empanelling  the  jury,  to  interpose  challenges^  or  ask  qaee- 
tions,  or  obiect  to  the  course  taken  by  the  uounsel  on  cither  side? 

A. — Well,  I  do  not  recollect  whether  he  did,  or  did  not.  It  is  my  im- 
pression that  he  did  not. 

Q. — Would  you  not  be  likely  to  remember,  if  he  did  ? 

A. — Well,  it  is  several  years  ago,  and  I  have  done  considerable  busi- 
ness since. 

Q. — That  is  true.  But  whether  or  not,  if  it  were  so,  it  would  not  be 
such  an  extraordinary  fact  that  it  would  impress  itself  strongly  on  your 
mind  ?  Whether  or  not,  if  he  had  interfered,  it  would  not  have  made 
such  an  impression  upon  your  mind  as  would  have  induced  yoa  to 
remember  it  as  long  as  you  lived  ? 

A. — I  cannot  say  as  to  that.  My  impression  is,  that  the  Judge  did 
not  interfere. 

Q. — Now,  Sir,  where,  in  the  course  of  your  practice  as  District  Attor- 
ney, you  knew  very  well  who  the  jurors  were  that  were  summoned,  in  a 
case  of  felony,  and  you  were  satisfied,  from  your  knowledge  of  their 
general  character,  that  they  were  proper  men  to  sit  as  jurors,  and  you 
should  let  them  pass  into  the  jury-box  upon  the  cFtrength  of  that  knowlr 
edge,  and  the  Judge  should  interfere,  interpose,  and  take  your  duties 
out  of  your  hands — in  such  a  case  as  that,  what  would  be  your  opinion 
with  regard  to  the  propriety  or  impropriety  of  the  conduct  of  that 
Judge  ? 

A. — Well,  in  the  absence  of  any  reason  for  his  so  doing,  I  should  think 
that  he  was  transcending  his  duty.  If  there  was  any  reason  for  him  to 
suppose  that  there  was  anything  improper  going  on— that  there  was 
any  collusion  between  the  parties,  or  anything  of  that  kind — ^then  I 
should  think  that  it  was  his  legitimate  duty  to  do  so.  But  the  presump- 
tion always  is  in  favor  of  the  ability  and  integrity  of  the  officer  who  is 
conducting  the  case. 

Q. — Do  you  consider  it  your  duty,  as  District  Attorney,  or  did  you, 
absolutely,  to  object  strenuously,  by  examination  or  otherwise,  to  a 
iuror's  sitting  in  a  case,  when  you  had  reason  to  suppose  that  he  might 
have  formed  an  opinion,  one  way  or  the  other,  on  the  merits  of  a  case? 

A. — Yes,  Sir. 

Q. — Although  you  were  perfectly  satisfied  that  he  was  a  fair  and 
candid  man  ? 

A. — ^Yes,  Sir.  I  should  test  him  by  every  rule,  in  order  to  ascertain 
whether  he  was  entirely  competent,  or  not. 

Q. — Even  if  you  were  satisfied  that  he  was  a  perfectly  fair,  honest 
kind  of  a  man  f 

A. — Yes,  Sir ;  as  a  general  rule,  I  should.  I  should  still  interpose  an 
objection,  if  I  thought  that  he  had  formed  an  opinion  in  the  case. 

Q. — Even  if  that  opinion  was  in  your  favor  ? 

A. — That  does  not  follow,     [Merriment.] 

Q. — Then  you  mean  to  say  that  if  you  thought  that  he  had  formed  an 
opinion  against  you,  you  would  examine  him  ? 

A. — Yes,  Sir. 

Q. — If  you  thought  that  he  had  formed  an  opinion  in  your  favor,  it 
does  not  follow  that  you  would  examine  him  ? 

A. — ^Not  necessarily.     [Renewed  merriment.] 
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RE-DIRECT   EXAMINATION. 

Mr,  CampheU. — In  the  case  in  Alameda  County,  when  Pico  was  tried, 
you  were  of  Counsel  for  the  defendant  ? 

A. — ^Yes,  Sir. 

Q. — That  case  was  one  which  had  been  removed  from  Santa  Clara 
County  to  Alameda  County  ? 

A. — ^Yes,  Sir. 

Q. — The  defence  in  that  case  was  that  the  defendant  had  shot  a  person, 
while  that  person  was  engaged  in  stealing  his  horses  and  endeavoring  to 
escape  with  them  ? 

A. — Yes,  Sir. 

Mr,  WUliams. — Well,  we  object  to  trying  the  Pico  case  over  again 
here. 

Mr,  CampheU, — "Was  that  a  case  which  had  created  any  public  excite- 
ment at  all,  so  as  to  give  the  Attorneys  any  reason  to  beUeve  that  the 
jurors  were  prejudiced  on  the  one  side  or  the  other  ? 

Mr.  Williams. — [Sotto  voce.]  No ;  it  was  a  poor  devil  of  a  Greaser,  who 
had  no  friends. 

A. — No,  Sir. 

Q. — Were  not  the  jurors  severally  asked  as  to  whether  they  had 
formed  or  expressed  an  opinion  in  the  case  ? 

A. — My  impression  is  tnat  they  all  stood  up  and  were  questioned  gen- 
erally.   My  impression  is  that  they  were  asked  as  a  body. 

Q. — In  that  case,  were  the  jurors'  names  drawn  from  a  box,  or  taken 
directly  from  a  jury  list  ? 

A. — I  think  that  their  names  were  taken  from  a  box. 

Q. — Were  the  witnesses  in  attendance  on  both  sides,  and  was  the 
case  regularly  tried  ? 

A. — ^les.  Sir. 

Mr,  Williams, — And  the  whole  case  was  tried  in  two  or  three  hours  ? 

A. — It  was  tried,  I  think,  during  the  day. 

Mr,  CampheU, — Don't  you  recollect  that  the  Court  met  at  ten  o'clock, 
and  that  the  case  was  not  concluded  until  four  or  five  in  the  afternoon  f 

A. — ^t  don't  think  that  it  took  as  long  as  that.  I  don't  think  that  it 
occupied  more  than  three  or  four  hours. 

Q. — The  testimony  was  very  short  ? 

A. — ^Ycs,  Sir;  veiy. 


TESTIMONY   OF  HARVET   8.   BROWN. 

Harvey  S.  Brown,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton, — ^What  is  your  occupation  f 
A. — I  am  a  lawyer. 
Q. — You  live  in  San  Francisco  ? 
A. — Yes,  Sir. 

Q. — How  long  have  you  been  practising  law  in  this  State  f 
A. — I  have  been  practising  law  since  eighteen  hundred  and  forty-nine, 
until  last  July. 

Q. — Were  you  District  Attorney  of  this  county  ? 
A. — Yes,  Sir. 
Q. — How  long  ? 

A. — For  three  years  and  one  half. 
47 
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Q. — State  whether  you  have  had  any  criminal  practice  outside  of  this 
city  ?  • 

A. — ^Not  very  much,  outside  of  this  city.    I  have  had  some. 

Q. — In  an  important  criminal  case,  a  case  of  felony,  which  had  excited 
a  great  deal  of  public  interest,  what  is  the  duty  of  the  District  Attorney 
as  to  examining  jurors,  with  reference  to  their  qualifications  or  capacity 
to  sit  in  such  a  case  ? 

A. — It  depends  on  the  character  of  the  case,  the  character  of  the 
felon. 

Q. — I  will  assume  a  case.  Take  a  case  of  duelling.  In  a  case  of  that 
kind,  where,  as  in  a  case  of  gambling  when  the  law  makes  gambling  a 
felony,  there  are  many  persons  who  are  opposed  to  the  law  under  which 
the  trial  is  had,  and  will  not,  therefore,  under  any  circumstances,  find  a 
verdict  of  guilty — what  would  you  consider  to  be  the  duty  of  the  District 
Attorney  with  reference  to  examining  the  jury,  particularly  in  regard  to 
that  point  ? 

A. — In  answer  to  that  question,  I  would  say :  That  there  are  a  certain 
class  of  cases  which  attract  a  large  share  of  public  attention,  either 
through  the  newspapers,  or  in  common  conversation,  and  in  those  cases 
it  is  the  duty  of  the  District  Attorney  to  examine  the  jury  carefully,  in 
order  to  see  whether  they  have  formed  or  expressed  an  opinion  in  regard 
to  the  guilt  or  innocence  of  the  parties.  In  reply  to  your  last  interroga- 
tory, I  would  say :  That  if  the  District  Attorney  had  any  reason  to  be- 
lieve that  any  of  the  persons  who  were  summoned  as  jurymen  were 
opposed  to  the  law,  unqualifiedly  opposed  to  the  law  making  the  offence 
charged  a  crime,  it  would  be  the  duty  of  the  District  Attorney  to  exam- 
ine them  particularly  with  reference  to  that  matter. 

Q. — Suppose  the  usual  hour  for  the  Court  to  convene  was  nine  o'clock 
in  the  morning,  that  a  case  was  set  for  a  certain  day  at  that  hour,  that 
the  subpoena  was  not  made  returnable  until  ten  o'clock,  that  the  jury 
were  sent  into  the  panel — their  names  not  being  drawn  from  a  box,  but 
taken  from  a  list — and  the  District  Attorney  entirely  failed  or  neglected 
to  examine  jurors  as  to  their  qualifications — I  ask  you,  whether,  in  such  a 
case,  the  Judge  should  interpose  and  examine  the  jurors  himself  ? 

A. — Well,  Sir,  in  the  first  place,  were  I  District  Attorney,  and  had  I 
subpoenaed  my  witnesses  for  ten  o'clock,  I  would  not,  under  any  circum- 
stances, .commence  the  case  until  the  hour  when  the  subpoenas  were 
made  returnable. 

Q. — What,  in  your  opinion,  would  be  the  duty  of  the  Judge,  under 
«uch  circumstances  ?  W  here  the  District  Attorney  had  neglected  entirely 
to  examine  the  jury  as  to  their  capacity  or  qualifications,  either  as  to  en- 
tertaining prejudice,  or  having  formed  or  expressed  opinions,  or  anything 
of  the  kind — ^making  no  examination  whatever,  and  letting  them  go  into 
the  panel,  and  filling  up  the  panel  before  the  hour  when  the  subpoena  was 
made  returnable  for  the  witnesses.  What,  in  your  opinion,  would  be  the 
duty  of  the  Judge,  under  such  circumstances  ? 

A. — Well,  Sir,  in  my  opinion,  the  Judge  w^ould  have  no  duty  to  per- 
form, except  to  sit  upon  the  bench,  and  preside  in  the  ordinary  manner, 
unless  he  perceived  that  there  was  gross  ignorance,  or  neglect,  or  cor- 
ruption, on  the  part  of  the  District  Attorney — that  the  District  Attorney 
was  not,  for  some  reason  or  other,  performing  his  duty.  I  think  thj^t  n 
the  Judge  had  reason  to  believe  that  the  Prosecuting  OflScer  was  acting 
either  ignorantly,  or  with  wilful  neglect,  or  corruptly,  it  would  be  hia 
duty  to  make  some  suggestions,  at  least. 

^. — Now,  Sir,  suppose  such  a  case— the  witnesses  subpoenaed  for  ten 
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o'clock,  the  case  set  for  nine  o'clock,  tbe  jury  empanelled  without  any 
Buch  examination  as  we  have  spoken  of,  either  on  the  part  of  the  District' 
Attorney  or  the  Court,  no  witnesses  being  present  for  the  prosecution — 
what  would  be  the  duty  of  the  Judge,  as  to  granting  a  delay,  on  his  own 
motion,  of  the  trial  of  the  case,  in  order  to  get  witnesses  there — and 
when,  too,  the  District  Attorney  himself  had  asked  for  a  verdict,  with- 
out any  evidence  being  taken  ? 

A. — Well,  Sir,  I  can  only  say  what  I  would  do  if  I  were  acting  as 
Judge. 

Q. — What,  in  your  opinion,  would  be  the  duty  of  a  Judge,  under  such 
circumstances  as  I  have  described  ? 

A. — Well,  Sir,  were  I  sitting  as  Judge — no  ;  I  will  answer  the  question 
in  another  way  :  I  do  not  believe  it  to  be  the  duty  of  a  Judge  to  be  made 
a  prominent  actor  in  a  farce,  either  through  the  corruption  or  imbecility 
of^a  Prosecuting  Attorney. 

Mr.  WiUiarm. — Stop  a  moment,  until  I  get  that  answer  down. 

Mr.  E^lgfiTton. — Would  it,  or  would  it  not,  be  the  duty  of  a  Judge  to 
interpose  in  such  a  case  as  I  have  given,  and  order  a  delay  of  the  case? 

A. — As  I  intimated  before,  that  is  a  matter  of  opinion.  In  my  opin- 
ion, that  would  be  his  duty. 

CROSS   EXAMINATION. 

Mr.  Williams. — Do  you  know.  Sir,  that  there  are  a  good  many  promi- 
nent lawyers  who  disagree  with  you  as  to  the  right  of  a  Judge  to  inter- 
fere in  such  a  case  ? 

A.— Very  possibly.  Sir. 

Q. — In  what  State  were  you  educated,  professionally  ? 

A. — In  New  York. 

Q. — Now,  do  you  not  know  that  the  sentiments  of  lawyers,  and  the 
opinions  of  lawyers,  who  have  practised  in  the  Western  States,  are  en- 
tirely contrary  to  the  idea  of  a  Judge  interfering  at  all,  except  to  decide 
questions  that  are  presented  to  him  '^ 

A. — I  am  not  familiar  with  the  practice  in  the  Western  States,  Sir.  I 
never  practised  there. 

Q. — -I  ask  you,  whether,  from  your  reading,  from  your  professional 
knowledge,  gathered  from  all  sources,  you  do  not  know  that  in  many 
States  it  is  not  forbidden,  by  practice  and  the  understanding  of  the  law, 
that  a  Judge  shall  interfere,  in  any  single  particular,  in  the  conduct  of  a 
case,  except  to  decide  such  questions  as  are  presented  to  him  ?  I  speak 
of  criminal  trials. 

A. — I  never  had  any  occasion  to  examine  the  statutes  of — 

Mr.  Williams. — [Intemipting.]  I  don't  speak  of  statutory  enactments. 
But,  whether  that  is  not  the  general  law  and  understanding,  from  the 
the  practice  of  Western  States ;  so  that  the  Judge  does  not  attempt  to 
interfere,  in  any  manner,  in  the  conduct  of  a  case,  except  to  decide  such 
questions  as  are  directly  presented  to  him  ? 

A. — I  am  aware  that  the  powers  of  the  Judges  are  much  more  limited 
in  some  States  than  in  others.  That  fact  I  know  from  my  reading.  I 
have  no  personal  knowledge  in  regard  to  the  matter. 

Q. — Do  you  not  know,  Sir,  that  the  Judges  in  several  States  are  even 
forbidden  to  give  any  other  instructions  to  the  jury  except  those  which 
are  asked  for  by  Counsel  on  the  one  side  or  the  other  ? 

M:  Edgerton. — ^We  object  to  any  such  questions  as  this.  What  is  the 
practice  in  other  States  does  not  determine  the  practice  here. 
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Mr,  Williams. — Judge  Hardy  is  charged  here  with  misdemeanor,  for 
wilful  neglect  of  duty  while  in  office.  The  question  is,  whether  Judge 
Uard}'^  has  been  guilty  of  wilful  neglect  or  misconduct  in  office.  Now, 
we  do  not  propose  to  go  behind  any  legal  and  definitely  fixed  practice 
here.  But  as  to  those  matters  wherein  a  Judge  may  use  his  discretion, 
we  contend  that  it  is  proper  to  show  that  his  exercise  of  discretion  may 
be  influenced  or  directed  by  the  practice  of  that  portion  of  the  country 
in  which  he  was  educated. 

7^ he  PreauUng  Ojfficer. — If  the  practice  of  every  other  State  in  the  Union 
can  be  brought  into  this  trial,  it  would  be  interminable.  But,  aside  from 
that,  a  Judge,  sitting  as  such  in  the  State  of  California,  wherever  he  may 
have  been  originally  educated,  is  presumed  to  know  California  law  and 
practice.  And  if  he  neglects  to  fulfil  his  duties  according  to  the  practice 
which  exists  here  under  the  law,4t  is  hardly  competent,  I  think,  for  him 
to  introduce  a  different  or  contrary  practice  in  other  States,  as  an  excuse 
or  a  palliating  explanation  of  his  conduct  here. 

Mr.  Williams. — Well,  without  reference  to  any  statute,  do  you  not  know 
that  in  many  States  the  practice  is  such  that  the  Judge  is  not  at  liberty 
to  interfere  on  the  one  side  or  the  other  of  a  case,  or  take  anv  direction 
of  it,  outside  of  deciding  such  questions  as  come  before  him,  and  deliver- 
ing a  charge  to  the  jury  ? 

A. — It  seems  to  me  that  I  have  a  recollection  of  some  such  rule  pre- 
vailing in  some  one  or  more  of  the  States. 

Q. — I  ask  whether  or  not  it  is  the  received  understanding  of  the  bar 
and  of  Courts,  in  many  of  the  States — that  a  Judge  has  no  right  to  inter- 
fere in  the  trial  of  a  case,  beyond  deciding  questions  which  may  come 
before  him  on  the  suggestion  or  argument  of  Counsel,  and  the  delivering 
of  a  charge  to  the  jury  ? 

A. — I  think,  that  if  any  such  rule  prevails,  it  is  limited  to  a  very  few 
places. 

Q. — How  many  should  you  say? 

A. — Well,  I  have  a  vague  impression  that  there  is  some  such  rule  as 
that  of  which  you  speak,  obtaining  in  some  of  the  States.  Of  course,  I 
was  never  called  upon  to  study  the  practice  of  every  one  of  the  States, 
and  having  never  done  so,  I  cannot  make  any  explicit  answer. 

Q. — I  didn't  suppose  that  you  were  personally  acquainted  with  the 
practice  in  every  one  of  the  States,  or  that  you  had  studied  particularly 
the  books  describing  the  practice  in  every  one  of  the  States.  Still,  you 
must  have  some  general  knowledge  in  regard  to  these  matters,  as  they 
are  in  other  States.  And  don't  you  know  that  this  is  the  case  in  the 
State  of  Missouri  ? 

A. — No,  Sir;  I  don't  recollect  how  that  is, in  regard  to  that  State. 

Q. — Don't  you  know  that  the  Judge  there  never  interferes  in  anything 
beyond  what  consists  in  deciding  questions  that  Attorneys  may  bring  be- 
fore him,  and  delivering  charges  to  the  jury  ? 

A. — I  believe  the  charges  are  limited  by  the  statute. 

Q. — But  I  do  not  ask  you  particularly  about  the  charge  of  the  Judge. 
I  ask  you  if  it  is  not  the  general  practice,  the  generally  received  idea, 
among  the  bar  and  Judges,  that  a  Judge  has  no  right  to  interfere  in  the 
conduct  of  a  case  in  the  manner  which  the  Counsel  upon  the  opposite 
side  have  indicated  would  be  proper  here  in  this  State  ? 

A. — According  to  my  recollection,  that  provision,  if  any  such  exists,  is 
a  statutory  provision. 

Q. — I  will  ask  you  now,  what  are  the  duties  of  a  Judge,  beyond  the 
charging  of  a  jury  ? 
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Mr,  CampheU. — The  statutes  of  a  State  speak  for  themselves  on  that 
point.  If  there  is  any  common  law  rule  in  regard  to  that,  I  should  like 
to  know  it. 

Mr.  Williams. — I  will  try  to  help  you  know  it.  Do  you  not  know.  Sir, 
that  there  is  considerable  diversity  of  practice  in  the  District  Courts  in 
this  and  various  States?  And  does  not  that  practice  depend,  to  a  con- 
siderable extent,  upon  the  practice  of  the  localities  from  which  the 
Judges  who  preside  in  these  several  Districts  come  ? 

A. — I  have  observed  that  there  is  some  diversity  of  practice  in  the 
diflferent  Districts. 

Q. — ^Is  not  this  the  fact :  that  a  Judge,  in  coming  from  our  State,  or 
from  some  other  State,  where  a  different  practice  prevails,  might  do 
here,  or  might  omit  to  do  here,  what  you  would  think  he  ought  to  do,  or 
ought  not  to  do,  according  to  your  understanding  of  the  particular  rules 
of  practice  here  ? 

Mr.  Edgerion. — Well,  we  object  to  this.  This  is  an  attempt  to  bring 
in  here  matter  which  has  no  relevancy  whatever,  which  cannot  affect 
this  case,  whether  the  answer  be  Yes,  or  No. 

Mr.  Williams. — Then  the  answer  can't  hurt  you. 

Mr.  Edgerton. — And  there  are  other  objections  to  the  question,  besides 
that  of  irrelevancy.     Stronger  objections,  if  anything. 

Mr.  Williams. — Then  you  have  not  given  the  Court  your  strongest 
objection. 

Q. — If  a  Judge  should  not  do  all  that  you  have  said  you  thought  was 
proper  for  him  to  do,  would  you  consider  that  evidence  of  criminal  in- 
tent on  his  part  ?  necessarily  ? 

A. — Not  necessarily. 

Mr.  CampheU. — We  object  to  that  question. 

The  Presiding  Officer. — It  is  not  a  proper  question. 

Mr.  William*. — Well,  I  don't  know  but  that  comes  Within  the  objection 
made  some  time  ago.  Matter  of  argument,  and  not  of  testimony,  per- 
haps. 

Q. — You  say  j'^ou  have  been  District  Attorney  in  this  city  tliree  and  a 
half  years  ? 

A. — Yes,  Sir. 

Q. — In  empanelling  a  jury,  did  the  Judge  ever  take  a  ease  out  of  your 
hands  ? 

Mr.  Campbell. — We  do  not  contend  that  it  is  the  duty  of  a  Judge  to 
take  a  case  out  of  the  District  Attorney's  hands.  But  we  put  the  ques- 
tion, and  found  our  argument  upon  the  answer  to  the  question — Whether 
a  Judge  ought  not  to  have  something  to  do  with  the  examination  of 
jurors,  when  that  obvious  and  very  important  duty  is  wholly  neglected 
by  the  District  Attorney,  in  a  case  which  has  obtained  great  notoriety, 
and  where  the  jurors  may  be  supposed  to  have  formed  prejudices  or  opin- 
ions on  one  side  or  the  other  of  the  case, 

Mr.  Williams. — While  you  were  District  Attorney,  did  the  Judge  ever 
interfere  in  the  examination  of  jurors,  and  go  beyond  what  you  found  or 
considered  was  your  duty  to  do  in  the  matter  of  challenging  jurors? 

A — ^No,  Sir;  he  was  never  impertinent  enough,  (to  say  the  least,)  to 
do  that. 

Q. — Would  you  not  have  considered  it  impertinent,  if  he  had  done 

80? 

A. — If  he  had  done  so,  he  and  I  would  have  had  a  disagreement.  I 
should  have  considered  it  an  unwarranted  interference  with  my  duties. 
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Q. — There  would  have  been  some  coldness  between  you,  then,  I  sup- 
pose? 

A. — Yes,  Sir;  there  would  have  been  apt  to  have  been — or  some 
warmth. 

Q. — Now,  Sir,  suppose,  upon  examination  or  from  personal  knowledge, 
you  were  satisfied  with  a  man  who  was  presented  as  a  juror — satisfied 
that  ho  was  a  proper  man  to  sit  as  a  juror — would  consider  and  decide 
the  case  fairly  on  the  part  of  The  People ;  and  suppose  that,  after  you 
had  expressed  your  satisfaction,  the  Judge  should  go  into  a  cross  exam- 
ination of  the  juror,  putting  questions  as  to  his  competency — all  this 
done  after  you  had  expressed  yourself  satisfied  as  to  his  competency ; 
would  you,  or  would  you  not,  think  that  that  was  an  impertinent  inter- 
ference on  the  part  of  the  Judge  ? 

A. — I  most  certainly  should. 

Mr.  (JamjyhelL — There  has  been  no  foundation  whatsoever  laid  here  for 
that  question.  The  case  that  we  suppose;  is  quite  to  the  contrary.  The 
question,  which  has  just  been  asked  the  witness,  supposes  an  interference 
on  the  part  of  the  Judge  after  there  has  been  a  full  examination  of  the 
jury. 

RE-DIRECT  EXAMINATION. 

Mr.  Edgerton. — The  common  law  has  been  referred  to,  and  your  opinion 
asked  as  to  a  general  rule  of  practice.  Are  you  aware  of  an}'  rule  of 
common  law,  as  it  prevails  in  this  State,  or  in  any  other  State,  that  would 
prevent  a  Judge,  where  there  was  such  a  state  of  facts  presented  before 
him  as  have  been  described  to  you  here,  where  there  was  reasonable 
ground  to  suspect  collusion  between  the  Counsel  or  the  parties — is  there 
any  common  law  rule  an}^ where,  to  your  knowledge,  that  would  prevent 
a  Judge  from  interfering,  under  such  circumstances,  to  see  that  justice 
was  done,  either  in  the  examination  of  jurors  or  witnesses  ?  Are  you 
aware  of  any  common  law  rule  that  would  prevent  a  Judge  from  actiug 
in  such  a  manner,  under  such  circumstances? 

A. — No,  Sir.  I  would  state,  that  I  suppose  it  to  be  the  office  of  the 
Court  to  administer  justice  with  impartiality  to  both  sides.  I  do  not 
suppose  it  to  be  the  duty  of  the  Court  to  assume  the  place  of  the  Prose- 
cutor, or  to  aid  the  defendant's  Counsel. 

Q. — Narrow  it  right  to  this  point:  If  the  facts  before  a  Judge,  in  a 
certain  case,  afford  him  reasonable  ground  for  suspecting  that  there  is 
collusion  between  the  Attorneys  practising  before  him,  are  you  aware  of 
any  rule,  statutory  or  common  law  rule,  that  would  prevent  a  Judge 
from  interfering  to  see  that  justice  was  done  ? 

A. — No,  Sir. 

Q. — Has  it  not  frequently  occurred,  in  the  course  of  your  criminal  prac- 
tice, that  the  Judge  has  interfered,  and  asked  jurors  questions,  and  even 
asked  witnesses  questions  during  the  progress  of  the  trial? 

A. — For  the  information  of  the  Court — Yes. 

Q. — For  the  information  of  the  Court,  and  the  furtherance  of  justice  ? 

Mr.  Williama. —  You  add  that. 

Witness. — For  his  information,  certainly ;  for  the  furtherance  of  justice, 
perhaps. 
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TESTIMONT  OF  JSSSB   MOKBILL. 

Jesse  Morrill,  being  called  and  sworn,  testified  as  follows  : 

Mr,  Bdgerton, — Where  do  you  reside  ? 
A. — In  Sacramento. 

Q. — Do  you  know  the  Eespondent,  Judge  James  H.  Hardy  ? 
A. — I  do. 

Q. — Where  were  you  about  the  time  of  the  election  of  Gen.  James.  A. 
McDouffall  to  the  United  States  Senate  ? 
A. — I  was  in  Sacramento. 

OBJECTION  TO   REBUTTINO   TESTIMONY. 

Mr.  WiUiams. — The  Counsel  on  the  other  side  have  courteously  informed 
us  what  they  propose  to  prove  by  this  witness.  It  is  to  prove  th^  same 
fact  that  was  testified  to  by  Mr.  Finnigan.  Pinnigan  testified  to  a  cer- 
tain declaration  on  the  part  of  Judge  Hardy.  We  have  shown  counter 
proof  on  the  same  point — as  to  the  remark  attributed  to  Judge  Hardy  on 
that  occasion.  Now,  we  contend  that  they  cannot  come  back  again  with 
testimony  on  this  point.  When  they  find  that  their  case  is  weak,  and  ut- 
terly insufficient  on  this  point,  as  our  rebutting  testimony  shows  it  to  be, 
they  have  no  right,  we  contend,  to  try  this  case  over  again,  so  far  as  this 
particular  matter  is  concerned. 

Mr,  Campbell. — This  is  a  clear  case  of  proper  testimony  in  rebuttal. 
We  have  shown,  by  Mr.  Finnigan,  a  certain  state  of  facts.  Then  certain 
gentlemen  have  been  introduced  here  for  the  purpose  of  showing  that 
they  were  present  with  Judge  Hardy  on  the  occasion  referred  to,  and 
that,  if  any  such  toast  was  given  by  him  as  has  been  related  by  Mr.  Fin* 
nigan,  they  had  no  recollection  of  it.  The  olyect  is  to  impeach  Mr,  Pinni- 
gan. We  desire  now  to  corroborate  the  testimony  of  Mr.  Finnigan  by 
the  evidence  of  other  witnesses  who  were  present  on  the  occasion  re* 
ferred  to,  and  who  flaw  and  heard  the  whole  transaction  which  Mr.  Fin- 
nigan describes,  and  who  can  and  will  testify  in  regard  to  U  in  a  manner 
strictly  corroborating  and  sustaining  Mr.  Finnigan^ 

Mr.  Williams. — Now,  let  us  test  this  matter  by  rules  of  evidence. 
They  prove  a  fact  by  Mr.  Finnigan.  They  olos^  their  case  upon  that 
point,  and  with  that  witness.     Now  they  propose — • 

Mr.  Campbell. — [Interrupting.]  Pardon  me  one  moment,  General 
Williams.  I  desire  to  state  that  we  were  not  aware  of  the  existence  of 
this  testimony,  at  the  time  Mr.  Finnigan  was  introduced.  We  did  not 
know  then,  that  Mr.  Morrill  was  present  on  this  occasion  to  which  Mr.. 
Finnigan  referred.  When  Mr,  Morrill  heard  of  this  testimony,  or  read 
the  public  accounts  of  the  testimony  upon  which  it  was  attempted  ta 
impeach  Mr.  Finnigan,  he  came  forward  and  informed  us  of  his  kn.awlr 
edge  in  the  premises. 

ISenafcr  Quint. — I  desire  to  have  the  Counsel  reduce  the  proposition  to« 
writing.  Let  them  reduce  to  vrritlng  what  they  propose  to  parole  by 
this  witness. 

Mr.  EdgerUm. — ^We  will  do  so,  certainly. 

PB0P08ITI0N. 

The  Counsel  for  the  Prosecution  reduced  to  writing  the  propositroja. 
which  they  proposed  to  prove  by  Mr.  Morrill.     It  read  as  follows : 
"  It  is  proposed  to  show  that  Mr.  Morrill  was  present.'' 
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ARGUMKNT   UPON   THE   PROPOSITION. 

Mr.  WUliatiM. — Mr.  President,  the  rule  of  evidence  is  perfectly  well  set- 
tled and  understood,  that  where  the  prosecution  proves  its  main  charge, 
by  one  witness,  or  by  two,  three,  or  four,  witnesses,  and  rests,  and  after 
the  defendant  has  come  in  and  disproved  that  charge,  they  are  not  at 
liberty  to  add.  They  are  not  at  liberty  to  add  other  proof,  direct,  affirma- 
tive, proof,  of  the  charge,  which  direct  proof  might  have  been  given  in 
connection  with  that  proof,  of  the  same  character,  which  already  has 
been  given  in  the  first  instance.  That  rule  of  evidence  will  not  be  denied. 
The  result  of  a  contrary  rule  would  be,  that  the  prosecutor  would  come 
in,  with  half  a  dozen  witnesses,  swears  one,  or  two,  or  three,  of  them, 
and  then  rests,  keeping  the  other  three  in  reserve.  The  defendant  then 
disprove'B  the  testimony  of  the  first  three  witnesses,  by  proving  that  the 
first  tbree  witnesses  introduced  were  one  hundred  miles  distant  from  the 
place  where  the  transaction,  referred  to  by  them  in  their  testimony,  was 
said  to  have  taken  place.  Then,  in  comes  the  prosecution,  with  their 
corps  de  reserve,  to  make  out  their  case  again,  after  it  'has  been  closed,  ask- 
ing that  this  evidence  be  received,  under  the  guise  of  rebutting  testimony. 
That  proposition  cannot  be  controverted. 

What  is  proposed  here  ?  They  put  Finnigan  on  the  stand  to  prove 
that  Judge  Hardy  proposed  to  drink  a  disloyal  toast  in  the  presence  of 
Botts,  Aylett,  Laspeyre,  and  some  others  who  are  now  out  of  the  State. 
We  call  Botts,  Laspeyre,  Aylett,  and  every  man  that  Finnigan  dares 
name  as  having  been  there,  whom  we  can  reach,  and  they  swear  that 
this  statement  of  Finnigan's  is  a  fabrication — that  no  language,  of  the 
kind  which  Finnigan  attributes  to  Judge  Hardy  on  that  occasion,  was 
delivered  by  Judge  Hardy  in  their  presence. 

Now,  after  this,  they  propose  to  come  in  and  prove — after  we  have 
shown,  by  the  most  competent  witnesses,  that  this  story  of  Finnigan's  is 
a  sheer  fabrication — ^they  propose  to  introduce  more  witnesses  to  the 
same  point,  witnesses  that  could  only  be  legitimately  introduced  in  the 
first  instance.  If  there  is  any  rule  of  evidence  that  will  excuse,  much 
less  directly  warrant,  the  introduction  of  such  testimony  at  such  a  time, 
I  am  not  aware  of  it. 

Mr.  Edgerton. — According  to  my  judgment,  General  Williams  has 
stated  a  good  reason  why  this  evidence  ought  to  be  admitted.  He  has 
assumed  a  case  where  three  witnesses  were  brought  to  prove  a  certain 
point,  and  the  opposite  party  introduced  three  or  more  witnesses,  whose 
testimony  directly  conflicted  with  that  given  by  the  three  witnesses  first 
called.  Now,  General  Williams  will  argue  to  this  Court,  that  this  wit- 
ness, whom  we  have  introduced,  stands  impeached  by  the  testimony  of 
the  witnesses  whom  they  have  introduced  in  rebuttal,  on  the  particular 
point  referred  to.  And  therefore,  we  say,  that  this  evidence,  which  we 
now  offer,  is  strictly  of  the  character  of  rebuttal  testimony ;  because  it 
rebuts  any  such  inference  as  they  might  try  to  draw,  and  would  undoubt- 
edly attempt  to  draw,  from  the  disproving  evidence  of  the  three  wit- 
nesses whom  they  have  introduced. 

And,  again,  we  put  the  introduction  of  this  testimony  upon  the  ground 
that  we  did  not  know  of  its  existence  at  the  time  when  our  first  witness 
to  this  point  was  called.  And  we  ask  that  the  same  amount  of  liberality 
invoked  by  the  Defence,  and  heretofore  extended  to  them  by  this  Court 
be  exhibited  towards  The  People.  It  is  not  for  the  purpose  of  detaining 
the  Senate,  by  prolonging  this  trial,  that  we  ask  to  De  allowed  to  intro- 
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duce  this  evidence.  It  is  for  the  purpose  of  doing  justice  to  the  case  on 
the  part  of  The  People. 

Mr,  Williams. — This  does  not  come  in  sight  of  the  principle  and  prac- 
tice of  impeachment.  They  prove  a  certain  fact,  by  certain  witnesses, 
or  by  a  certain  witness,  and  we  disprove  that  fact.  They  prove  that  a 
certain  toast  is  drank  in  the  presence  of  the  three  men  whom  we  sub- 
sequently introduced  upon  the  stand.  We  prove,  by  those  three  men, 
that  no  such  toast  was  drank,  or  proposed,  on  the  occasion  referred  to. 
If  that  impeaches  their  witness,  it  does  so  incidentally.  The  three  wit- 
nesses whom  we  have  introduced  upon  this  point,  were  not  introduced 
for  the  purpose  of  giving  impeaching  evidence.  We  introduced  their 
evidence  as  contradicting  the  case  on  the  part  of  the  Prosecution,  on 
this  point,  entirely. 

Now,  shall  they  be  permitted  to  come  in  again,  and  make  out  their 
case,  by  the  introduction  of  new  testimony  ? 

[The  Presiding  Officer  ruled  that  the  testimony  proposed  to  be  intro- 
duced, was  admissible.] 

Mr,  Williams. — ^We  ask  that  the  question  be  submitted  to  the  Court. 

Senator  De  Long. — I  would  inquire  whether  the  rules  of  common  law 
are  to  be  followed,  in  this  case  ? 

Senator  Van  Dyke. — I  understand  that  the  Court  have  already  decided 
to  exercise  the  utmost  liberality  towards  both  sides,  in  reference  to  the 
admission  of  testimony.  We  desire  to  hear  all  the  facts  that  can  be 
legitimately  brought  to  bear  upon  this  case. 

Senator  Crane, — That  is  my  desire,  certainly.  I  wish  to  hear  every- 
thing that  can  be  introduced  to  throw  light  upon  this  case ;  and  I  do 
not  think  that  we  are  to  be  restricted  by  Common  Law  rules  in  deciding 
on  the  introduction  of  any  testimony.  Of  course,  there  must  be  some 
limit  to  the  introduction  of  testimony ;  but  I  think  the  rule  as  to  admis- 
sion, or  exclusion,  depends  very  largely  upon  the  pure  discretion  of  this 
body. 

Senator  Quint. — I  think  that  this  body  ought  to  be  governed  at  least  by 
some  general  rules  in  regard  to  the  introduction  of  testimony.  Other- 
wise, we  may  be  obliged  to  stay  here  until  the  middle  of  next  summer, 
to  get  through  with  the  case. 

Senator  Crane. — Then  let  us  stay. 

Senator  Parks. — I  desire  to  inquire,  whether,  if  we  admit  this  testi- 
mony, the  other  side  will  have  the  privilege  of  turning  round  and  intro- 
ducing testimony  to  rebut  this  ? 

The  Presiding  Officer. — I  presume  that  that  will  form  another  and  dis- 
tinct question. 

Senator  Parks. — But  our  understanding  in  regard  to  that  matter  might 
influence  our  votes  now. 

The  Presiding  Officer. — The  Chair  cannot  be  presumed  to  be  able  to 
answer  the  inquiry  of  the  Senator  from  Sutter,  however  essential  an 
answer  may  be  in  forming  his  decision  upon  the  question  before  the 
Court. 

Senator  Perkins. — Mr.  President,  I  call  Senators  to  order.  I  believe, 
that,  according  to  our  rules,  there  can  be  no  debate  upon  a  question  of 
this  kind. 

VOTE   ON   ADMISSION   OF  TESTIMONY. 

The  question  as  to  the  admission  of  testimony  under  the  written  propo* 
sition  offered  by  the  Counsel  for  the  Prosecution,  was  submitted  to  the 
Court,  with  the  following  result  : 

48 
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Ates — Messrs.  Banks,  Burnell,  Chamberlain,  Crane,  Gallagher,  GaskilK 
Harvey,  Hathaway,  Hill,  Kimball,  Kutz,  Lewis,  ISixon,  Oulton,  Perkins, 
Powers,  Soule,  Shurtletf,  Van  Dyke,  and  Warmeastle — 20. 

Noes — Messrs.  Baker,  De  Long,  Harriman,  Holden,  Merritt,  Parks, 
Quint,  and  Watt — 8. 

EXAMINATION   OF   JESSE    MORBILL   RESUMED. 

Mr,  Edgerton. — You  state  that  you  were  in  Sacramento  when  General 
James  A.  McDougall  w^as  elected  United  States  Senator  ? 

A. — ^Yes,  Sir. 

Q. — Do  you  know  the  Eespondent  ? 

A. — Yes,  Sir. 

Q. — Do  you  know  John  H.  Finnigan  ? 

A. — Yes,  Sir.  I  know  him  from  the  fact  that  Judge  Hardy  called  him. 
Finnigan,  on  that  day. 

Q. — State  whether  you  saw  Judge  Hardy  at  the  St.  George  Hotel 
about  that  time  ? 

A. — Yes,  Sir;  I  did. 

Q. — Did  you  see  Finnigan  there  ? 

A. — Yes,  Sir. 

Q. — Do  you  know  Botts,  Aylett,  and  Laspeyre  ? 

A. — I  do. 

Q. — Do  you  know  Senator  Crittenden — Mr.  Crittenden,  who  was  Sena- 
tor from  El  Dorado  County  ? 

A. — Yes,  Sir. 

Q. — Was  he  there  on  that  occasion  ? 

A. — I  think  he  was. 

Q. — State  whether  there  were  any  others  present  there  at  that  time? 

A. — Yes,  Sir;  I  think  that  Mr.  Showalter  was  present.  1  know  that 
there  were  many  persons  besides,  in  the  room  at  the  time. 

Q. — Eather  a  large  party  of  these  men,  was  there  not  ? 

A. — Yes,  Sir. 

Q. — Where  were  you  then  ? 

A. — I  was  in  the  bar  room  of  the  St  George  Hotel. 

Q. — State  whether  you  heard  anything  from  Judge  Hardy,  there,  at 
that  time,  while  in  that  company,  in  the  way  of  a  toast,  which  he  pro- 
posed should  be  drank,  upon  the  subject  of  our  present  national  diffi- 
culties ? 

A. — There  were  three  or  four,  probably  five,  persons,  who  were  stand- 
ing up  at  the  counter,  having  their  glasses  filled ;  and  Judge  Hardy,  I 
am  sorry  to  say,  was  with  the  rest  of  them,  and  was  pretty  tight.  Said 
Judge  Hardy :  "  Here's  to  the  Southern  Confederacy  and  Jeff.  Davis ; 
may  his  name  be  handed  down  to  posterity,  and  immortalized  as  that  of 
a  second  Washington."  Finnigan  says  to  him  :  "  Hardy,  if  you  drink 
that  toast,  I  will  ram  that  tumbler  down  your  throat."  Judge  Hardy 
then  took  Finnigan  by  the  elbow,  in  this  way,  [witness  illustrating 
Judge  Hardy's  manner,  by  taking  hold  of  the  Reporter's  elbow,]  and 
walked  off  with  him  to  a  corner,  and  talked  to  him. 

GROSS   EXAMINATION. 

Mr.  Williams, — State  what  day  that  was  on  which  you  say  this  thing 
took  place  ? 

A. — It  was  the  day  on  which  Gen.  McDougall  was  finally  elected  to 
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the  Senate  of  the  United  States.  The  reason  that  I  remember  that  very 
well,  is,  that  immediately  after  that,  I  met  Gen.  McDougall,  and  congrat- 
ulated him  on  his  election. 

Q. — Xow,  Sir,  for  the  purpose  of  asking  you  to  verify  your  recollection 
as  to  the  occasion  on  which  this  occurred,  and  to  see  if  you  have  not  got 
two  different  occasions  confused  in  your  mind,  I  will  ask  you  if  you  do 
not  know  that  Judge  Hardy  was  then  under  arrest,  then  in  the  station 
house,  under  indictment  ? 

A. — No,  I  do  not.  I  know  that  he  was  under  an  indictment,  but  I  do 
not  know  that  he  was  then  under  arrest,  in  the  station  house. 

Q.— Didn't  you  go  to  the  station  house  to  see  Judge  Hardy  on  the  day 
that  McDou^all  was  elected  ? 

A. — No,  Sir ;  I  never  went  to  the  station  house  to  see  him. 

Q. — ^Where  did  you  go  to  see  him  ? 

A. — Not  any  where. 

Q. — Did  you  see  him  while  he  was  in  custody? 

A. — Yes,  Sir;  I  saw  him  when  they  said  he  was  in  custody. 

Q. — Do  you  remember  the  day  ? 

A. — No,  1  don't.  I  could  have  ascertained  the  date  exactly,  if  I  had 
known  that  I  was  goin^  to  be  called  up  as  a  witness ;  because  1  had  made 
a  note  of  it,  to  hand  it  in  to  a  certain  place. 

Q. — Here  is  the  Journal  of  the  Assembly  of  last  year.  I  want  you  to 
look  at  this  page  in  it,  and  see  whether  or  not  Gen.  McDougall  was 
finally  elected  United  States  Senator  on  the  second  of  April,  eighteen 
hundred  and  sixty-one  ? 

A. — It  seems  so.  Sir. 

Q. — You  find  it  to  be  the  second  of  April  ? 

A. — I  thought  it  was  after  that. 

Q. — Now,  haven't  you  been  mistaken  about  that  ? 

A. — I  might  have  been. 

Q. — ^Ilavenlt  you  got  two  things  mixed  together  ? 

A. — I  might. 

Q. — You  might  have  got  two  things  confused  ?  You  might  have  seen 
Judge  Hardy  and  these  other  persons  in  there  at  different  times  ? 

A. — I  might  have  seen  them  in  there  at  a  different  time  from  that 
which  I  first  supposed. 

Senator  Parks, — Do  you  recollect  whether  Finnigan  was  drinking  with 
that  party,  or  not  ? 

A. — ^No,  he  was  not. 

Senator  Kutz. — ^Was  this  toast  or  sentiment,  spoken  of,  proposed  in  the 
presence  of  Dr.  Aylett,  Mr.  Botts,  and  Mr.  Laspeyre  ? 

A. — If  I  recollect  right,  Dr.  Aylett  was  standing  up  by  a  billiard  table, 
and  Judge  Botts  was  standing  with  his  back  turned  partially  towards 
Judge  Hardy. 

Q. — ^How  far  was  Dr.  Aylett  standing  from  the  counter  ? 

A. — Perhaps  six  or  eight  feet. 

Q.— What  was  Dr.  Aylett  doing  ? 

A. — ^I  think  that  he  was  leaning  partially  back  against  the  billiard 
table. 

Q. — Had  he  any  glass  in  his  hand  ? 

A. — No,  Sir. 

Q. — Did  Judge  Botts  have  any  glass  in  his  hand? 

A. — I  did  not  see,  or,  I  do  not  remember. 

Q. — ^Did  Laspeyre  have  any  glass  in  his  hand  ? 

A. — ^I  think  he  had ;  I  am  not  certain. 
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Q. — ^Now,  who  were  those  persons  who  had  their  tumhlers  ready  to 
drink  when  this  toast  was  delivered  ? 

A. — I  do  not  remember  who  had  glass  in  hand,  except  Judge  Hardj. 

Q. — Did  you  see  whether  the  rest  of  the  party  drank  that  toast,  or 
not? 

A. — ^I  did  not  stop  to  see  whether  they  did  or  not.  After  Finnigan 
and  Judge  Hardy  walked  away,  I  turned  round  and  said  something  to 
some  other  man,  and  did  not  notice  whether  they  drank  or  not. 

Q. — ^You  did  not  see  Judge  Botts  have  any  glass  in  his  hand,  thei. 

A. — Yes,  Sir;  I  think  I  saw  a  glass  in  his  hand.     He  was  standing 
one  end  of  the  counter,  and  I  was  standing  toward  the  other  end. 

Q. — And  you  cannot  certainly  remember  that  any  one  else  had  a  glass 
in  hand,  except  Judge  Hardy  and  Judge  Botts  ? 

A. — I  am  not  certain. 

Q. — How  long  have  you  lived  in  Sacramento  ? 

A. — I  went  to  Sacramento  in  October,  eighteen  hundred  and  forty-nine, 
and  I  have  lived  there  ever  since. 

Q. — Did  you  live  there  when  Judge  Hardy  was  District  Attorney  ? 

A. — Yes,  Sir. 

Q. — Have  you  any  unkind  feelings  toward  Judge  Hardy  ? 

A. — Not  the  slightest.     We  have  always  been  on  very  friendly  terms, 

Q. — Did  not  Judge  Hardy  prosecute  you  for  petit  larceny,  when  he 
was  District  Attorney  ? 

A. — Well,  he  did;  and  I  was  honorably  acquitted,  by  a  jury  of  my  coun- 
trymen. 

Q. — On  the  ground  that  the  property  was  part  of  a  freehold,  and  could 
not  be  stolen? 

A. — No,  Sir. 

Q. — Was  not  the  charge  for  stealing  apple  trees  from  a  nursery,  and 
was  not  the  defence  that  the  trees  grew  in  the  ground,  and  were  there- 
fore real  estate,  and  therefore  could  not  be  the  ooject  of  theft?  [Merri- 
ment.] 

A. — No,  Sir. 

Q. — Were  you  not  acquitted  on  legal  grounds?  On  technical  grounds? 

A. — I  was  acquitted  because  the  proof  was  that  I  did  not  steal  the 
trees.  The  proof  showed  that  I  had  bought  them  and  paid  for  them,  at 
my  shop  door. 

Q. — Now,  Sir,  I  will  ask  you  whether  the  jury  who  tried  you  did  not 
come  back  into  the  Court  and  inquire  of  the  Court  whether  they  could 
legally  convict  you  of  larceny,  inasmuch  as  the  property  stolen  was 
trees  in  the  ground  ?  And  instead  of  bringing  in  a  general  verdict  of 
"Not  guilty,"  did  they  not  bring  in  a  verdict  of  "Not  guilty  of  pefit 
larceny*^  underscoring  the  words  "  petit  larceny ;"  showing  that  the  ver- 
dict of  acquittal  was  rendered  on  a  technical  question  of  law? 

A. — I  think  not. 

Q. — Well,  you  were  acquitted  ? 

A. — I  was  acquitted. 

Q. — Well,  Sir,  you  seem  to  have  made  a  legal  defence  there,  whether 
it  was  a  moral  one  or  not.  I  will  ask  you  another  question  :  Did  not 
the  Masonic  Lodge  expel  you  for  this  ? 

A. — I  shall  not  answer  that  question. 

Q. — On  appeal,  did  not  Judge  Hardy  vote  against  you  ? 
A. — I  do  not  know. 

Q. — Have  you  not,  ever  since  that  time,  betrayed  a  bad  feeling  toward 
Judge  Hardy  on  account  of  his  prosecuting  you  for  petty  larceny  ? 
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A. — ^No,  Sir.  Jadge  Hardy  and  I  often  talked  about  the  matter.  I 
told  him  that  he  did  his  duty  as  a  public  officer,  and  I  did  not  blame 
him. 

Q. — ^Did  you  feel  so,  Sir  ? 

A. — ^Yes,  Sir.    And  I  feel  so  now. 

Q. — Didn't  you  blame  him  for  his  action  in  voting  against  you  on  the 
question  of  expulsion  from  the  Masonic  Lodge? 

A. — I  did  not  know  that  he  voted  against  me. 

Q. — And  you  have  the  kindest  feeling  toward  him  ? 

A. — ^Never  otherwise. 

Q. — Probably  love  him  ?     [Merriment.] 

A. — As  much  as  I  do  any  other  man. 

BE-DIREOT  EXAMINATION. 

Mr.  Edgerton. — ^Were  there  not  two  elections  of  General  McDougall 
to  the  United  States  Senate  ?  One  election  which  fell  through,  and  one 
which  was  conclusive  ? 

A. — There  were. 

Q. — Without  regard  to  time,  are  you  positive  that  you  saw  and  heard 
what  you  have  stated  took  place  at  the  St.  George  Hotel  ? 

A. — Yes,  Sir. 

Mr,  Eifgerton. — That  is  all. 

Wiinen, — [As  he  was  leaving  the  stand.]  I  would  like  to  say  that 
there  was  no  other  time  when  I  saw  him  there. 

Mr,  Williams. — Well,  if  there  is  anything  else  that  you  want  to  get  off 
yoor  stomach,  you  can  come  back  and  get  it  off.     [Merriment.] 

[Eecess  for  half  an  hour.] 


TESTIMONY   OF  LEROT   S.    FISHER. 

Leroy  S.  Fisher,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Edgerton. — ^Where  do  you  reside  ? 

A. — I  reside  in ,  Alameda  County,  at  this  time. 

Q. — Do  3'ou  know  Judge  Hardy,  the  Eespondent  here  ? 
A. — No,  Sir ;  only  by  sight. 
Q. — How  long  have  you  known  him  by  sight  ? 
A. — Well,  about  two  years. 
Q. — ^Do  you  know  John  H.  Finnigan  ? 
A. — Yes,  Sir.     I  "  seen  "  him  a  year  ago  this  spring. 
Q. — Where  did  you  see  him  ? 
A. — In  Sacramento. 
Q. — Whereabouts  in  Sacramento  ? 
A. — ^At  the  St.  George  Hotel. 
Q. — Do  you  know  Botts  ? 
A. — No,  Sir. 

Q. — Do  you  know  Dr.  Aylett  ? 
A. — No,  Sir ;  I  do  not. 
Q. — Do  you  know  Thomas  Laspeyre  ? 
A. — No,  Sir )  1  do  not. 

Q. — On  what  occasion  was  it  when  you  saw  Mr.  Finnigan  at  the  St. 
George  Hotel  ?    State  whether  there  is  any  particular  incident  that  took 
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place  on  that  occasion,  which  makes  yon  remember  the  fact  of  having 
seen  him  there  ? 

A. — It  was  the  night  after  McDoogall  was  elected  to  the  United  States 
Senate. 

Q. — Whereabouts,  in  the  St.  George  Hotel,  was  this  ? 

A. — In  the  bar  room. 

Q. — And  you  saw  Mr.  Finnigan  and  Judge  Hardy  in  the  bar  room  ? 

A. — Yea,  Sir.  I  saw  Mr.  Finnigan  and  Judge  Hardy  there ;  and  Judge 
Hardy  was  standing  up  at  the  bar,  drinking,  or  about  to  drink. 

Q. — State  whether  you  heard  Judge  Hardy  give  a  toast  there,  or  a 
sentiment,  having  reference  to  the  troubles  in  the  country? 

A. — He  proposed  a  toast  while  he  and  some  others  were  standing  up  at 
the  bar.  He  proposed  a  toast  something  in  this  form :  "  Here's  to  the 
Southern  Confederacy,  and  here's  to  Jeff.  Davis;  and  may  the  name  of 
Jefferson  Davis  live  and  be  perpetuated  in  the  same  light  as  the  memory 
of  the  name  of  the  immortal  Washington." 

Q. — Was  Finnigan  there? 

A. — Yes.     I  said  Finnigan  was  there. 

Q. — Did  Finnigan  say  anything  then  ? 

A. — He  stepped  up  to  that  gentleman,  [pointing  to  Judge  Hardy,] — 
some  called  him  "Judge  Hardy,"  some  called  him  "Jim,"  some  called 
him  "  Hardy,"  and  some  called  him  '*  Judge  " — and  told  him  that  he 
thought  that  was  very  strange  language  for  a  man,  elected  to  an  office,  to 
use  at  the  present  time,  in  a  public  bar  room  which  was  full  of  people. 
Judge  Hardy  then  took  him  one  side,  and  whispered  to  him,  in  a  low 
tone  of  voice,  that  he  was  only  in  fun. 

Q. — How  far  were  you  from  Finnigan  and  Hardy  at  that  time  ? 

A. — Some  five  or  six  feet. 

Q. — Did  Mr.  Finnigan  say  anything  else  to  Hardy  ? 

A. — He  told  him  that  if  he  drank  that  toast,  he  would  make  him  drink 
the  tumbler  afterwards.     [Merriment.] 

CROSS  EXAMINATION. 

Mr.  WilUams. — How  many  times  have  you  talked  this  matter  over  be- 
fore you  came  here  ? 

A. — Well,  I  may  have  talked  about  it  several  times. 

Q. — Who  was  informed  that  you  knew  of  this  matter  before  you  came 
here  ? 

A. — Mr.  Ferguson  knew  it  before  this  case  ever  came  up  before  the 
Senate. 

Q.— What  Mr.  Ferguson  ? 

A. — K.  1).  Ferguson. 

Q. — Of  Sacramento  ?• 

A. — Yes,  Sir. 

Q. — A  member  of  the  other  House  ? 

A. — Yes,  Sir. 

Q. — Did  you  ever  see  Judge  Hardy  before  that  occasion  ? 

A. — No,  Sir. 

Q. — Have  you  seen  him  since  that  occasion,  until  this  trial  ? 

A.— No,  Sir. 

Q.— Who  called  him  "Jim?" 

A. — I  don't  know  the  gentleman. 

Q. — But  you  are  sure  that  one  man  called  him  "  Jim/'  and  another 
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man  called  him  "  Judge,"  and  another  man  called  him  "  Hardy  *' — which, 
being  put  together,  means.  Judge  Jim  Hardy.     [Merriment.] 

Mr,  Edgerton, — [To  Mr.  Williams.]     That  lets  you  out. 

Mr,  WiUtams. — One  man  calling  him  "  Judge,'*  and  another  man  calling 
him  "  Jim,"  and  another  man  calling  him  "  Hardy,"  led  you  to  the  con- 
clusion that  he  wan  the  man  who  proposed  to  drink  that  toast  ? 

A. — Yes,  Sir.     [Merriment.] 

Q. — ^When  was  you  first  spoken  to  about  being  a  witness  in  this  case, 
or  inquired  of  as  to  what  you  would  testify  to  ? 

A. — ^It  was  last  week. 

Q._Where? 

A. — ^I  received  a  letter  in  Alameda  County,  about  it.  That  was  the 
first  time  I  knew  anything  about  this  case. 

Q. — ^Who  did  you  have  the  letter  from  ? 

A. — ^From  Mr.  Ferguson. 

Q. — R  D.  Ferguson,  Assemblyman  from  Sacramento  County  ? 

A. — Yea,  Sir. 

Q. — He  is  a  member  of  the  Assembly,  is  he  not  ? 

A. — ^Yes,  Sir. 

Q. — Did  Mr.  Ferguson  tell  you,  in  his  letter,  what  time  it  was  when  this 
matter  was  said  to  have  taken  place  ?  Did  he  say  that  it  took  place  at 
the  time  of  the  election  of  General  McDougall  to  the  United  States  Sen- 
ate? 

A. — ^No,  Sir. 

Q. — In  his  letter,  did  he  mention  the  time,  or  fix  the  time  at  all,  at 
which  this  toast  was  said  to  have  been  given  ? 

A. — ^No,  Sir. 

Q. — Did  he  give  the  language  of  the  toast  ? 

A. — ^He  gave  the  language  of  the  toast,  as  Finnigan  has  stated  it 
here. 

Q. — Do  you  know  whether  General  McDougall  was  elected  to  the 
United  States  Senate  more  than  once  during  the  last  session  of  the 
Legislature  ? 

A. — No,  Sir.  As  I  am  not  a  politician,  I  did  not  keep  the  run  of  how 
many  times  ho  was  elected. 

Q. — Then  yon  don't  know  whether  this  was  on  the  occasion  of  his  first 
or  second  election  ? 

A. — ^No,  Sir. 

Q. — ^You  don't  know  whether  Judge  Botts  was  present  at  that  time  ? 

A. — No,  Sir. 

Q. — You  don't  know  whether  Dr.  Aylett  was  present  then,  do  you? 

A. — ^No,  Sir. 

RE-DIRECT   EXAMINATION. 

Mr.  Eflgerton. — When  did  you  first  communicate  to  Mr.  Ferguson  what 
you  heard  Judge  Hardy  say  ? 

A. — It  was  over  a  month  ago. 

Q. — Before  this  case  came  up  for  trial  ? 

A. — Yes,  Sir ;  it  was  before  this  case  ever  came  before  the  House.  It 
was  long  before  I  heard  anything  said  about  the  case. 

Q. — State  whether  there  were  a  number  of  people  in  the  bar  room  of 
the  St.  George  Hotel,  at  that  time  ? 

A. — There  were  several  persons  standing  at  the  bar  at  that  time,  and 
a  number  of  other  persons  standing  around  the  room. 

Mt»  WiUiafM, — You  say  you  communicated  this  matter  to  Mr.  Fergu- 
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son  over  a  month  ago,  and  before  any  movement  was  made  in  tho  Honse 
for  this  Impeachment  ? 

A. — Yes,  Sir. 

Senator  Crane. — You  say  that  you  had  never  known  Judge  Hardy 
before  this  occasion  ? 

A. — No,  Sir ;  not  before  I  saw  him  in  the  St.  George  Hotel. 

Senator  Crane, — Have  you  seen  him  since  that  time  ? 

A. — ^No,  Sir ;  not  until  now. 

Senator  Crane. — ^Do  you  recognize  him  now  ? 

A. — Yes,  Sir. 

Senator  Oulton. — Do  you  recognize  him  as  the  same  man  who  is  now 
here  as  Respoudent  in  this  case  ? 

A. — Yes,  Sir. 

Senator  Kutz. — Would  you  remember  a  man,  without  hearing  his  name, 
if  you  bad  seen  him  distinctly,  under  such  circumstances  as  you  have 
described  ? 

A. — Yes,  Sir. 

Mr.  Williams. — ^Would  you  recognize  Judge  Hardy  now,  in  a  crowd  ? 

A. — Yes,  Sir. 

Q. — Look  at  him  now,  and  say  if  he  has  the  same  appearance  now 
which  he  had  then  ? 

A. — I  think  he  looks  about  the  same,  with  the  exception  that  ho  had 
no  hair  on  his  face  then. 

Q. — You  say  that  he  looks  the  same,  only  that  he  had  no  beard  on 
then  ? 

A. — ^Yes,  Sir.     Perhaps  he  is  a  little  thinner  in  the  face. 

Q. — ^He  had  no  beard  on,  then,  and  was  a  little  fuller  in  the  face? 

A. — Yes,  Sir ;  I  think  so. 

Q. — ^Now,  do  you  say  that  you  would  recognize  him  to-day,  after 
having  seen  him  but  once  before,  and  then  without  a  beard? 

A. — Yes,  Sir.  I  think  I  should  recollect  any  man  who  proposed  a 
toast  of  that  character,  in  such  a  place.  I  know  that  I  took  a  pretty 
sharp  notice  of  him  then. 

Mr.  Edgerton. — And  you  are  satisfied  now,  that  the  person,  sitting  to 
the  left  of  Gren.  Williams,  is  the  same  person  who  delivered  that  toast 
in  the  St.  George  Hotel,  on  the  night  aller  Gen.  McDougall  was  elected, 
or  was  said  to  have  been  elected,  by  the  Legislature,  a  Senator  of  the 
United  States  ? 

A. — Yes,  Sir. 

Mr.  Edgerton. — [To  Gen.  Williams.]  Are  you  not  satisfied  now,  Gen- 
eral? 

Mr.  WiUiams. — I  will  be  satisfied  in  a  moment,  Mr.  Edgerton. 

Q. — ^Do  you  remember  whether  Judge  Hardy  had  liis  face  shaved 
then  smooth  ? 

A. — He  might  have  had  some  whiskers  on  his  chin. 

Q. — Do  you  remember  whether  he  was  cultivating  a  crop  of  hair  on 
any  part  of  his  face  then  ? 

A. — I  cannot  state. 

Q. — If  there  was  any  hair  on  his  face,  you  cannot  state  whether  it 
was  on  his  upper  lip,  or  his  chin,  can  you  ? 

A. — No,  Sir. 

Q. — And  you  can't  say  whether  he  had  any  beard  whatever,  can  you? 

A. — I  cannot  tell.  I  don't  think  he  had  as  long  a  beard,  anyway,  aa 
he  has  got  now,  if  he  had  any  at  all. 
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Q. — Do  yon  think  he  was  Bhaved  on  any  part  of  his  face,  at  that  time  f 

A. — 1  cannot  answer. 

Q. — Can  you  tell  whether  ho  had  a  moustache — whether  he  had  a 
hairy  upper  lip,  and  the  rest  of  his  face  shaved? 

A. — ^l*hat  is  beyond  my  recollection. 

Q. — And  you  can't  say  whether  his  upper  lip  was  shaved,  and  he  had 
a  goatee — like  Senator  Merritt,  yonder,  for  instance  ?     [Merriment.] 

A. — I  cannot  say  that. 

Senator  Merritt — [To  Mr.  Williams.]  I  object  to  having  my  personal 
appearance  dragged  into  this  case. 

Mr.  Williams. — Only  one  feature  of  it,  Senator  -,  and  that  a  remarkably 
attractive  one.     [Merriment.] 

Witness. — I  know  he  didn't  have  any  such  beard  as  tJiat,  though.  [Great 
merriment.] 

Setiaior  Merritt. — Well,  I  don't  want  to  be  made  a  sample  here, 

Mr.  Williams. — [To  the  witness.]  I  didn't  mean  the  color  of  the  beard. 
But  the  result  of  all  this  is,  that  yon  can't  tell  whether  Judge  Hardy  on 
that  occasion  had  his  face  all  shaved,  or  whether  he  had  hair  on  his  lip, 
or  on  his  chin. 

A  — I  could  not  answer,  positively. 

Q. — And  yet  you  could  pick  him  out,  in  a  crowd  ? 

A. — Yes,  Sir ;  I  could. 

Mr.  WiUiamA. — I  am  sorry  we  did  not  put  him  in  a  crowd,  then,  before 
yon  came  on  the  stand  to  testify. 


TESTIMONY  TO  SUSTAIN  A.  P.  DUDLEY. 


TESTIMONY  OF  W.   H.   BADOELT. 

W.  H.  Badgely,  being  called  and  sworn,  testified  as  follows : 
Mr.  Edgerton. — Where  do  you  reside  ? 
A. — In  Mokelumne  Hill. 
Q.^-How  long  have  you  lived  there  ? 
A. — Since  June,  eighteen  hundred  and  fifty-two. 
Q. — Is  that  in  Calaveras  County  ? 
A. — ^It  is. 

Q. — Do  you  occupy  any  official  position  there  ? 
A. — I  am  County  Judge  of  that  county,  at  present. 
Q. — Do  you  know  Allan  P.  Dudley  ? 
A. — Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  at  Mokelumne  Hill,  since  he  came  there. 
Q. — Have  you  been  there  ever  since  he  came  there  ? 
A. — ^Yes,  Sir;  and  I  believe  some  time  before  he  came  there. 
Q. — Has  he  been  there  ever  since  that  time  ? 

A. — That  has  been  his  residence.    He  went  to  the  States  in  eighteen 
hundred  and  fifty-four,  I  believe.     I  am  not  certain  when  he  returned. 
Q. — You  are  now  speaking  about  Calaveras  County  f 
A. — ^Yes,  Sir. 
49 


886 

Q. — You  have  been  twice  elected  County  Judge,  have  you  not  f 

A. — Yes,  Sir. 

Q. — Are  you  acquainted  with  the  general  reputation  of  Allan  P.  Dad- 
ley,  for  truth  and  veracity  ? 

A. — Yes,  Sir,  I  presume  I  am;  so  far  as  I  am  acquainted  with  the 
reputation  of  any  gentleman. 

Q. — Is  that  reputation  good,  or  bad  ? 

A. — In  regard  to  serious  matters,  I  regard  it  as  good. 

Q. — From  his  general  reputation  for  truth  and  veracity,  would  you  be- 
lieve him  under  oath  ? 

A.— Yes,  Sir. 

CROSS   EXAMINATION. 

Mr,  Williams. — Does  his  character  stand  as  fair  among  his  neighbors,  as 
that  of  men  generally  ? 

A. — I  never  heard  his  reputation  for  truth  and  veracity  called  in 
question,  except  in  regard  to  stories  which  he  might  relate  on  the  streets. 
I  never  heard  it  impugned,  Sir,  at  all,  except  in  that  respect.  I  have 
heard  persons  say,  in  regard  to  stories  which  he  might  tell  on  the  street 
or  in  a  bar  room,  that  they  did  not  believe  them. 

Q. — Then,  was  it  a  conclusion,  necessarilv,  that  if  a  story  came  from 
him,  it  was  not  to  be  believed,  and  was  not  believed  ? 

A. — No,  Sir.  I  have  heard  him  tell  some  stories  which  people  would 
laugh  about,  and  say  they  did  not  believe. 

Q. — Now,  has  he  the  reputation,  there,  of  telling  falsehoods — silly,  idle 
stories,  as  some  people  call  them — about  matters  in  which  he  is  inte- 
rested ?  Is  he  not  m  the  habit  of  making  that  kind  of  statements  in 
regard  to  suits  and  eases  in  the  Courts,  in  which  he  is  interested  ? 

A. — I  never  knew  him  to  make  any  false  statement  to  me,  in  regard 
to  any  material  matter. 

Q. — Did  you  ever  know  of  his  tearing  a  leaf  out  of  a  book,  for  the 
purpose  of  falsifying  the  record  ? 

A. — I  never  did,  of  my  own  knowledge.  I  have  heard  something 
about  such  an  accusation,  which  was  brought  against  him. 

Q. — Well,  state  what  that  was. 

Mr,  Edgerton, — We  object  to  that.  A  single  instance  cannot  be  tor- 
tured into  a  general  reputation. 

Mr,  Williams. — Now,  I  will  come  back  to  a  question  which  I  was  ask- 
ing you  before.  Does  the  character  of  Allan  P.  Dudley,  for  truth  and 
veracity,  in  that  community,  among  his  neighbors,  stand  as  fair  as  that 
of  men  in  general  ? 

A. — I  regard  his  reputation  for  truth  and  veracity  as  fair  as  that  of 
any  man  in  the  community,  with  the  exception  that  he  is  in  the  habit 
of  telling  humorous  stories,  and  (hen  people  don't  believe  him.  [Merri- 
ment.] I  know  he  is  disposed  to  tell  a  great  many  stories.  Sir,  for  the 
purpose  of  making  people  laugh. 

Q. — Haven't  you  heard  a  good  many  people  say  that  they  would  not 
believe  him  ?     Individual  persons  ? 

A. — I  don't  know.  Sir,  tnat  I  recollect  one  distinct  personal  charge. 

Q. — I  ask  you  what  people  say  about  his  principles,  generally  ? 

A. — I  told  you,  in  reference  to  that  matter,  that  I  had  heard  him  teU 
a  good  many  stories  which  people  doubted. 

Q. — Have  there  not  been  a  good  many  instances  of  that  kind  ? 

A. — Well,  Sir,  he  is  quite  a  joker,  and  his  stories  are  generally  of  a 
joking  character. 
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Q. — ^Well,  Sir,  has  he  not  carried  some  of  those  jokes  upon  some 
pretty  serious  questionte  of  fact  over  there  ? 

A. — Not  that  I  am  aware  of. 

Q. — Have  you  not  heard  people  accuse  him  of  being  addicted  to 
lying  ? 

A. — I  may,  possibly,  have  heard  something  of  that  kind,  but  I  cannot 
call  to  mind  any  instance  in  which  that  was  said  of  him. 

Q. — Have  you  not  heard  him  accused,  and  have  you  not  heard  him 
admit,  that  he  stuffed  the  ballot  box  at  Esmeralda  ? 

Mr.  Edgerton. — We  object  to  that  question. 

Mr,  Williams. — ^Well,  1  withdraw  it.  Have  you  had  imy  difficulty  with 
Judge  Hardy  ? 

A. — ^No,  Sir ;  none  that  I  know  of. 

Q. — Have  you  no  hard  feelings  against  him  ? 

A. — None;  not  the  slightest  hard  feeling  against  him.  Our  relations 
have  always  been  very  friendly  ;  at  least,  on  my  part. 

Q. — How  many  times  have  you  ran  against  him,  for  office  ? 

A. — Once. 

Q. — ^He  beat  you  then,  didn't  he  ? 

A. — He  did,  Sir.  And  I  submitted  very  gracefully,  or,  at  least,  en- 
deavored to  do  so. 


TESTIMONY   Of   P.    W.   CORNWALL. 

P.  W.  Cornwall,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — ^Where  do  you  reside  ? 

A. — In  Calaveras  County. 

Q. — How  long  have  you  lived  there  ? 

A. — Since  November,  eighteen  hundred  and  fifty-six. 

Q. — ^Whereabouts  in  Calaveras  County  do  you  reside  7 

A. — At  San  Andres. 

Q. — Do  you  hold  any  official  position  in  that  county  ? 

A. — ^I  am  one  of  the  Supervisors. 

Q. — ^Do  you  know  Allan  P.  Dudley  f 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  ever  since  he  resided  in  Calaveras  County. 

Q. — Do  you  know  his  general  reputation,  for  truth  and  veracity,  in 
that  county  ? 

A. — Yes,  Sir,  I  do. 

Q. — Is  it  good,  or  bad  ? 

A. — I  would  like  to  qualify  my  answer  to  that,  by  stating,  that  a  man, 
generally,  has  two  reputations  :  one  as  a  business  man,  and  the  other  aa 
a  social  man,  or  a  political  man.  I  use  the  terms,  **  social  man,"  and 
"political  man,*'  as  in  contradistinction  to  "business  man." 

Q. — Now,  with  that  qualification,  what  do  you  say  is  the  reputation  of 
Allan  P.  Dudlc}'^  for  truth  and  veracity  ?    Is  it  good,  or  bad  ? 

A. — As  a  politician,  it  is  bad.    [Merriment.] 

Q. — How  is  it  as  a  "  business  man  ?" 

A. — I  have  never  heard  it  questioned. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and 
veracity,  would  3^ou  believe  him  under  oath  ? 

A. — ^I  would,  Sir. 
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CROSS  EXAMINATION. 


Mr,  Williams. — Suppose  he  said  something  about  polities,  would  you 
believe  that? 

A. — That  would  depend  altogether  upon  my  own  opinion  in  regard  to 
that  point.     [Merriment.] 

Mr.  Williams. — That  will  do,  Mr.  Cornwall. 


TXSTIMONT  OF   WILLIAM   PEAK. 

William  Peak,  being  called  and  sworn,  testified  as  follows: 

Mr,  Edgerton. — ^Whei'e  do  you  reside,  Mr.  Peak  ? 

A. — At  Mokelumne  Hill. 

Q. — How  long  have  you  lived  there  ? 

A. — Nearly  ten  years. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — ^About  ten  years.     I  think  he  was  there  when  I  went  there. 

Q. — Do  you  know  his  general  reputation,  in  that  county,  for  truth  and 
veracity  ? 

A. — I  do. 

Q. — Is  it  good,  or  bad  ? 

A. — In  regard  to  matters  of  importance,  I  believe,  it  is  good. 

Q. — From  your  knowledge  of  his  general  reputation  there,  for  truth 
and  veracity,  would  you  believe  him  under  oath  ? 

A. — I  would. 

GROSS    EXAMINATION. 

Mr.  Williams. — In  regard  to  "matters  of  importance,"  you  think  his 
reputation  is  good  ? 

A. — Yes,  Sir. 

Q. — In  what  respect  is  his  reputation  not  good  ? 

A. — He  is  in  the  habit  of  getting  together  a  crowd  in  a  bar  room,  and 
telling  stories,  and  joking  with  them. 

Q.— Telling  lies  ? 

A. — I  don't  know  as  he  tells  them  for  the  purpose  or  with  the  idea  of 
deceiving  anybody. 

Q. — You  do  not  know  what  his  motive  is  ? 

A. — I  think  his  object  is  to  get  up  a  laugh. 

Q. — When  you  find  a, man  telling  lies,  don't  you  feel  bound  to  think 
that  he  does  it  to  deceive  somebody  ? 

A. — ^Well,  the  kind  he  tells  seem  to  be  always  to  merely  get  up  a 
laugh,  and  nothing  else. 

Q. — Did  you  never  hear  of  his  telling  a  lie,  having  any  other  purpose 
than  getting  up  a  laugh  ? 

A. — No,  Sir.     1  may  have ;  but  I  have  no  recollection  of  it  now. 

Q. — ^Have  you  heard  that  subject  discussed,  ever — as  to  what  particular 
subjects  he  lied  about,  and  as  to  what  particular  subjects  he  told  the 
truth  about  ? 

A. — No,  Sir. 

Q. — Then  can  you  say  what  people  generally  believe  of  him  in  refer- 


889 

ence  to  his,  being  a  reliable  man^ — a  man  whotie  veracity  can  be  depended 
apon  ? 

A. — I  can  state,  that,  on  matters  of  importance,  I  believe  that  he  is 
considered  reliable. 

Q. — How  do  you  know  that  he  is  reliable  ? 

A. — From  what  I  hear  people  say. 

Q. — ^Who  did  you  hear  say  that  he  was  to  be  relied  on  in  matters  of 
hnportance,  though  he  was  in  the  habit  of  telling  lies  in  regard  to  mat- 
ters of  no  importance  ? 

A. — I  don't  know  as  I  can  mention  any  particular  names. 

Q. — ^Now,  Sir,  in  telling  these  little  pleasant  lies,  these  amusing  lies, 
only,  don't  you  know  that  he  sometimes  grossly  slanders  his  neighbors? 
Don't  you  know,  that  in  telling  these  stories,  that  you  consider  so  harm- 
less, he  is  in  the  habit  of  grossly  slandering  his  neighbors  ? 

Mr,  Edgerton. — We  object  to  that. 

The  Presiding  Officer. — The  object  of  the  falsehood  is  of  no  importance 
whatever.  The  real  question  should  be — ^as  to  whether  there  was  a 
purpose  to  deceive,  or  not. 

Mr,  WiRiams. — I  ask  the  witness  whether,  when  Mr.  Dudley  has  been 
telling  this  kind  of  '^  harmless  falsehoods,"  he  has  not,  in  point  of  fact, 
been  utteriug  damnable  slanders  against  his  neighbors  ? 

Mr,  Edgerton. — That  we  object  to. 

The  Preiiding  Officer, — ^And  that  I  decide  to  be  inadmissible.  That 
would  open  the  whole  question  as  to  what  those  slanders  were,  and  the 
truth  of  those  slanders. 

Mr,  Williams, — They  admit  that  he  tells  falsehoods.  But  they  seek  to 
prove  that  they  are  of  a  harmless  character.  Now,  we  want  to  prove 
that  they  were  not  of  a  harmless  character,  but  were  the  most  damnable 
character  of  lies  that  a  man  can  tell. 

VOTE   ON   THE  ADMISSION   OF   TESTIMONY. 

The  Senate  sustained  the  decision  of  the  Presiding  Officer,  refhsing 
admission  to  this  testimony,  by  the  following  vote : 

Ates — Messrs.  Burnell,  De  Long,  Harriman,  Heacock,  Holden,  Irwin, 
Kixon,  Watt,  and  Williamson — 9. 

Noes — ^Messrs.  Banks,  Chamberlain,  Crane,  GaSkill,  Hathaway,  Hill, 
Eutz,  Merritt,  Oulton,  Parks,  Perkins,  Porter,  Powers,  Soule,  and  Shnrt- 
leff— 15. 


TESTIMONY  OE  H.   M.   STUBGlS. 

H.  M.  Sturgis,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — ^Where  do  you  reside  ? 

A. — At  Mokelumne  Hill,  Calaveras  County. 

Q. — How  long  have  you  lived  there  ? 

A. — Some  ten  or  eleven  years. 

Q. — ^Do  you  know  Allan  P.  Dudley  ? 

A. — Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — ^I  have  known  him  ten  years,  or  so. 
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Q. — ^Are  yon  generally  acqnainted  there,  in  Calaveras  County  f 
A. — ^Yes,  Sir. 

Q. — Bo  you  know  Allan  P.  Dudley's  general  reputation  for  truth  and 
veracity  ? 

A. — I  do,  Sir. 

Q. — ^Is  it  good,  or  bad  ? 

A. — Outside  of  bar  room  joking  and  gassinff,  it  is  good. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and 
veracity,  would  you  believe  him  under  oath  ? 

A. — Yes,  Sir. 

Mr.  Williams. — ^No  questions,  Sir. 


TESTIMONT  Of  HENRT  PHILLIPS. 

Henry  Phillips,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — ^Where  do  you  live  ? 

A. — In  Mokelumne  Hill. 

Q. — How  long  have  you  lived  there  ? 

A. — I  have  lived  in  the  neighborhood  ever  since  eighteen  hundred  and 
fifty. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  Allan  P.  Dudley  since  eighteen  hundred  and  fiffy- 
two  or  eighteen  hundred  and  fifty- three. 

Q. — ^Are  you  generally  acquainted  with  people  in  that  vicinity  ? 

.A. — Yes,  Sir. 

Q. — ^Do  you  know  Allan  P.  Dudley's  general  reputation  for  truth  and 
veracity  ? 
.   A. — Yes,  Sir. 

Q. — Is  it  good,  or  bad  ? 

A. — Outside  of  bar  room  talk,  it  is  good  enough,  for  aught  I  know. 

Q. — From  your  knowledge  of  Mr.  Dudley's  general  reputation  for 
truth  and  veracity,  would  you  believe  him  under  oath  ? 

A. — ^I  would. 

CROSS  EXAMINATION. 

Mr.  WUliaTns. — ^Mr.  Phillips,  have  you  not  said,  within  the  last  six 
weeks,  that  you  would  not  believe  Al.  Dudley  under  oath  ? 

A. — I  have  not.  Sir. 

Q. — How  long  have  you  known  his  reputation  to  be  good,  for  truth 
and  veracity  ? 

A. — Ever  since  I  have  known  him. 

Q. — ^Never  thought  anything  else,  did  you  ? 

A. — Ko,  Sir. 

Q. — ^Never  said  anything  else,  did  you  f 

A.— Ko,  Sir. 

Q. — I  am  requested  to  ask  you  if  you  have  not  stated,  in  the  public 
Rtreets,  that  Al.  Dudley  was  one  of  the  biggest  liars  you  ever  knew  ? 

A. — ^No,  Sir ;  I  never  did. 
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TESTIMONY  OP  QEOROB  LOOKWOOD. 

George  Lockwood,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — ^Where  do  you  live  ? 

A. — In  San  Francisco. 

Q. — State  whether  yon  ever  lived  at  Mokelumne  Hill,  in  Calaveras 
County. 

A. — I  resided  in  Angels,  Calaveras  County,  for  two  years.  I  lived 
there  in  eighteen  hundred  and  fifty-six  and  eighteen  hundred  and  fifty- 
seven,  and  part  of  eighteen  hundred  and  fifty-eight. 

Q. — ^Do  you  know  Allan  P.  Dudley  ? 

A. — I  do.  Sir. 

Q. — ^Were  you,  at  the  time  you  lived  in  Calaveras  County,  acquainted 
with  Allan  P.  Dudley's  general  reputation  up  there,  for  truth  and  vera- 
city? 

A. — I  was. 

Q. — Was  it  good,  or  bad  ? 

A. — I  never  heard  anything  said  against  it, 

Q. — ^Did  you  know  him  then  ? 

A. — I  knew  him  intimately. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and 
veracity,  would  you  believe  him  under  oath  ? 

A. — ^I  would,  Sir,  most  implicitly. 

CROSS   EXAMINATION. 

Mr,  WtRiams. — ^Have  you  heard  his  character  for  truth  and  veracity 
discussed  up  there  ? 

A. — I  never  have,  except  in  a  social  and  convivial  way.  When  the 
people  up  there  wanted  a  little  fun,  it  was  generally  understood  that  he 
could  draw  on  his  imagination  a  little  more  than  most  any  one  else,  by 
way  of  telling  a  story.  But  it  was  always  understood,  that  when  he 
came  down  to  substantial  matters,  he  was  about  right. 

Q. — And  you  never  heard  any  body  question  his  character  for  truth, 
seriously  ? 

A. — I  never  did. 

Q. — How  far  is  Angels  fVom  Mokelumne  Hill  ? 

A. — Twenty-five  or  twenty-eight  miles. 

Q. — Did  you  use  to  see  him  at  Angels  ? 

A. — I  have  seen  him  at  Angels  frequently,  and  I  have  met  him  fre- 
quently at  Mokelumne  Hill.  We  used  to  have  some  political  sparring 
together.    We  were  politically  opposed. 

Q. — Do  you  know  where  Vallecito  is  ? 

A. — ^Yes,  Sir. 

Q._Where  is  it  ? 

A. — It  is  about  five  miles  beyond  Angels. 

Q. — Do  you  know  what  Allan  P.  Dudley's  reputation  there,  is  ? 

A. — I  do  not.  Sir. 

Q. — Do  you  not  know  that  he  was  driven  out  of  that  place,  for  lying 
about  a  woman  ? 

A. — I  do  not.  Sir. 

Q. — In  eighteen  hundred  and  fifty-seven  ? 

A. — I  never  heard  of  it,  Sir. 
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TESTIMONY  OF  £.   B.   WHITE. 

E.  B.  White,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — "Where  do  you  live  ? 

A. — In  Mokelurone  Hill,  Calaveras  County. 

Q. — How  long  have  you  lived  there  ? 

A. — About  six  or  seven  years. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — I  do,  Sir. 

Q. — Are  you  generally  acquainted  throughout  the  community,  there? 

A. — I  am  acquainted  throughout  the  vicinity  of  Mokelumne  Hill  ? 

Q. — ^How  long  have  you  known  Allan  P.  Dudley  ? 

A. — About  six  years. 

Q. — Are  you  acquainted  with  his  general  reputation  for  truth  and  ve- 
racity, there  ? 

A. — Yes,  Sir ;  I  have  a  pretty  general  knowledge  of  it. 

Q. — Is  it  good,  or  bad  ? 

A. — Good,  as  far  as  known  to  me. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and  ve- 
racity, would  you  believe  him  under  oath  ? 

A. — I  would,  Sir. 

Mr,  Willtams, — ^No  questions. 


TESTIMONY  OF  JOSEPH  SMITH. 

Joseph  Smith,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton, — ^Where  do  you  live  ? 
A. — At  Mokelumne  Hill. 
Q. — ^How  long  have  you  lived  there  ? 
A. — Ten  years. 

Q. — Have  you  a  general  acquaintance  throughout  that  county  ? 
A. — Yes,  Sir. 

Q. — Do  you  know  Allan  P.  Dudley  ? 
A. — Yes,  Sir. 

Q. — ^How  long  have  you  known  him  ? 
A. — About  seven  years. 

Q. — Do  you  know  his  general  reputation  there,  for  truth  and  veracity} 
A. — ^Yes,  Sir. 
Q. — Is  it  good,  or  bad  ? 
A. — Good. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and  ve- 
racity, would  you  believe  him  under  oath  ? 
A. — Yes,  Sir ;  I  would. 

i&.  Williafm  — ^No  questions,  Sir. 
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TESTIMONY   OF  OHARLES   WOOD. 

Charles  Wood,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — "Where  do  you  live  ? 

A. — At  Mokelumne  Hill. 

Q. — How  long  have  you  lived  there  ? 

A. — ^About  eight  years. 

Q. — Are  you  generally  acquainted  throughout  that  vicinity  ? 

A. — I  am  generally  acquainted  throughout  the  vicinity  of  Mokelumne 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — ^Yes,  Sir. 

Q. — Allan  P.  Dudley  lives  there,  does  he  not  ? 

A. — ^Yes,  Sir. 

Q. — Do  you  know  Allan  P.  Dudley's  general  reputation  for  truth  and 
veracity? 

A. — ^Yes,  Sir. 

Q. — ^Is  it  good,  or  bad  f 

A. — Good,  for  aught  I  know  to  the  contrary. 

Q. — ^From  your  knowledge  of  his  general  reputation  for  truth  and  vo- 
racity, would  you  believe  him  under  oath  ? 

A. — ^Yes,  Sir ;  I  would. 

0BO88  EXAMINATION. 

Mr,  WiUtami, — ^Have  you  ever  heard  anybody  talk  about  his  reputation 
for  truth  and  veracity  r 
A. — I  don't  know  as  I  ever  did. 
Q. — Never  heard  it  canvassed  ? 
A. — No,  Sir. 

Q. — ^Never  heard  it  disputed  ? 
A. — ^No,  Sir. 


TESTIMONY  OF  FRANOIB  8NYDSE. 

Francis  Snyder,  being  called  and  sworn,  testified  as  follows : 

ifr.  EdgerUm, — Where  do  you  live  ? 

A. — In  Mokelumne  Hill. 

Q. — ^How  long  have  you  lived  there  ? 

A. — I  went  there  in  eighteen  hundred  and  fifty-one.     I  have  been  ab- 
sent from  there  a  couple  of  years. 

Q. — While  there,  were  you  generally  acquainted  throughout  that 
vicinity  ? 

A. — Yes,  Sir. 

Q. — ^Did  you  know  Allan  P.  Dudley  ? 

A. — ^Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — Since  he  came  tobthe  Hill.    Since  eighteen  hundred  and  fifty-two, 
if  my  memory  serves  me  right. 

Q. — ^Do  you  know  his  general  reputation  for  truth  and  veracity? 

A. — I  do,  Sir. 
50 


894 

Q. — ^Ib  it  good,  or  bad  ? 

A. — Good ;  except  that  be  loves  to  tell  stories  in  bar  rooms,  and  make 
fan. 

Q. — From  your  knowledge  of  his  general  reputation  for  tmth  and  ve- 
racity, would  you  believe  him  under  oath  ?    . 

A. — I  would,  Sir. 

Mr.  WiUiamt. — ^No  questions.  Sir. 


TESTIMONY  OF  J.   W.  ORISWOIJ). 

J.  W.  Griswold,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — ^You  are  from  Calaveras  County,  and  are  now  repre- 
senting that  county  in  the  Assembly,  are  you  not  i 

A.— Yes,  Sir. 

Q. — ^How  lonff  have  you  lived  there  ? 

A. — Since  ei^teen  hundred  and  fifty.        , 

Q. — ^Do  you  know  Allan  P.  Dudley's  general  reputation  for  truth  and 
veracity  ? 

A. — I  do. 

Q — ^From  your  knowledge  of  his  general  reputation  for  truth  and  ve- 
racity, would  you  believe  him  under  oath  ? 

A. — I  would  have  no  hesitation  in  doing  so,  Sir. 

Mr,  Williams. — "So  questions,  Sir. 


TESTIMONY  OF  H.  J.  TILDEN. 

H.  J.  Tilden,  being  called  and  sworn,  testified  as  follows: 

Mr.  Edgerton. — ^Where  do  you  live  ? 

A. — I  live  at  Mokelumne  Hill. 

Q. — How  long  have  you  lived  there  ? 

A. — I  have  lived  there  a  little  over  three  years. 

Q. — ^Have  you  a  general  acquaintance  throughout  that  County  of  Cal- 
averas ? 

A. — ^Yes,  Sir. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — ^Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — I  have  known  him  some  four  or  five  years.* 

Q. — ^What  is  his  general  reputation  for  truth  and  veracity  ? 

A. — ^Outside  of  story  telling  and  bar  room  joking,  it  is  good. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and  ve- 
racity, would  you  believe  him  under  oath  ? 

A. — Yes,  Sir ;  I  would. 

Mr.  Williams. — Outside  of  story  telling,  you  would  believe  what  he  said  ? 

A. — Yes,  Sir. 

Mr.  Edgerton. — As  a  general  thing,  are  not  the  lawyers  up  there  in  the 
habit  of  joking  and  making  sport  ? 

A. — ^Yes,  Sir;  they  are  rather  on  it. 
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Mt.  Wildams. — What  party  does  he  belong  to  ? 

A. — ^He  used  to  belong  to  the  Breckinridfi;e  party. 

Mr.  EdgerUm, — Do  you  know  any  Breckinridge  politician  that  you 
would  believe,  on  political  matters  ? 

A. — There  are  very  few  politicians,  on  any  side,  that  I  would  believe. 
[Merriment.] 

Mr.  Edgerton. — ^Mr.  Tilden,  that  lets  you  out.    [Renewed  merriment.] 

Bfr.  Williams. — No  more  questions,  Mr.  Tilden. 


TESTIMONY  OW  HORACE  EAT. 

Horace  Bay,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — ^Where  do  you  live  f 

A. — ^At  Mokelumne  Hill. 

Q. — ^How  long  have  you  lived  there  ? 

A. — I  have  been  there  about  eight  or  nine  years. 

Q. — Are  you  generally  acquainted  throughout  that  vicinity  ? 

A. — I  am  generally  acquainted  about  the  town. 

Q. — Do  yoa  know  Allan  P.  Dudley  ? 

A. — ^Yes,  Sir. 

Q. — How  long  have  you  known  him  ? 

A. — Since  he  first  came  to  the  Hill. 

Q.— When  was  that  ? 

A. — Six  or  seven  years  ago. 

Q. — ^Do  you  know  his  general  reputation  for  truth  and  veracity,  up 
there  ? 

A. — I  do. 

Q. — Is  it  good,  or  bad  ? 

A. — I  cannot  exactly  say.  He  is  considered  as  somewhat  of  a  great 
story  teller,  and  a  great  hand  at  getting  up  fun. 

Q. — In  reference  to  serious  matters,  is  his  reputation  for  truth  and  ve- 
racity good,  or  bad  ? 

A. — ^I  have  no  knowledge  of  its  being  other  than  good. 

Q. — ^From  your  knowledge  of  his  general  reputation  for  truth  and  ve- 
racity, would  yon  believe  him  under  oath  ? 

A. — 1  would,  Sir. 

OBOSS   EXAMINATION. 

Mr.  Williams. — Did  you  never  hear  his  neighbors  question  his  veracity 
and  truth,  except  in  reference  to  his  telling  stories  for  fun  ? 

A. — I  heard  some  men  say  that  you  couldn't  tell  which  party  he  be- 
longed to ;  that  on  one  day  he  would  belong  to  one  party,  and  on  the 
next  day  he  would  belong  to  another  party. 

Q. — You  mean  to  say,  by  that,  that  upon  questions  of  politics  no  reli- 
ance was  placed  on  his  word  ? 

A. — I  don't  mean  to  say  that  I  heard  remarks  of  that  kind  made ; 
only  that  it  was  said,  that  on  one  day  he  professed  to  belong  to  one 
party,  and  on  another  day  he  professed  to  belong  to  another  party. 

Q. — Now  state  whether  you  have  not  heard  his  neighbors  state  of  him, 
seriously,  independent  of  all  jokes,  that  he  was  not  a  man  of  truth  ? 

A. — ^No,  Sir ;  I  don't  know  that  I  ever  did. 
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Q. — You  never  heard  his  reputation  for  truth  and  veracity  questioned 
by  anybody  ? 

A. — No,  Sir.  I  have  not,  except  from  what  I  have  heard  of  some  of 
the  testimony  here. 

Q. — ^And  you  have  lived  in  Calaveras  County — how  long? 

A. — Eight  or  nine  years. 

Q. — And  know  Allan  P.  Dudley,  well  ? 

A. — I  do. 

Q. — And  he  tells  the  truth,  except  when  he  lies  for  fun  1 

A. — Yes,  Sir. 

Q. — And  when  he  lies  for  fun,  the  people  laugh  ? 

A. — Yes,  Sir. 

Q. — And  when  the  people  want  to  laugh,  they  set  Allan  P.  Dudley  to 
lying,  do  they  ? 

A. — Well,  they  laugh  when  he  tells  a  good  story. 


TESTIMONY  OF  GEORGE   SEGAR. 

George  Segar,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — Where  do  you  live  ? 

A. — In  San  Francisco. 

Q. — Have  you  lived  in  Calaveras  County  f 

A. — I  lived  there  six  or  seven  months,  in  eighteen  hundred  and  fifty- 
eight. 

Q. — ^Whereabouts  in  Calaveras  County  did  you  live  ? 

A. — In  Angels'  Camp. 

Q. — Did  you  know  Allan  P.  Dudley  ? 

A. — I  did,  Sir. 

Q. — Did  you  know  his  general  reputation  for  truth  and  veracity,  up 
there? 

A. — I  knew  nothing  against  it.  He  was  considered  as  a  first  clasB 
lawyer. 

Mr,  Williams. — [Interrupting.]     Lawyer,  or  liar  ? 

Witness, — Lawyer. 

Senator  Powers. — It  does  not  make  any  difference.     [Merriment.] 

The  Presiding  Officer, — I  hope  that  members  of  the  profession  will  not 
lay  themselves  open  to  jokes  of  this  kind.     [Renewed  merriment] 

Mr,  Edgerton, — From  your  knowledge  of  Allan  P.  Dudley's  general 
reputation  for  truth  and  veracity,  would  you  believe  him  under  oath  ? 

A. — Yes,  Sir;  I  would,  Sir. 

Mr,  WiUiams, — ^No  questions,  Sir. 


TESTIMONY  OF  JOHN   HANSON. 

John  Hanson,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton, — Where  do  you  live  ? 

A. — At  Mokelumne  Hill. 

Q. — ^How  long  have  you  lived  there  ? 

A. — ^I  have  lived  there  a  little  over  twelve  years. 
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Q. — ^Are  yon  generally  acqaainted  thronglioiit  that  section  of  country  ?    ' 
A. — ^Yes,  Sir. 

Q. — ^Do  you  know  Allan  P.  Dudley  ? 
A. — Yes,  Sir. 

Q. — ^How  long  have  you  known  him  ? 
A. — Since  eighteen  hundred  and  fifty-one. 

Q. — ^Do  you  Know  his  general  reputation  for  truth  and  veracity  f 
A. — ^Yes,  Sir. 
Q. — Is  it  good,  or  bad  ? 
A. — Good. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and 
veracity,  would  you  believe  him  under  oath  */ 
A. — Yes,  Sir ;  I  would. 


TESTIMONY   OF  JAMES   C.    MCGANNIN. 

James  C.  McGannin,  being  called  and  sworn,  testified  as  follows  : 

Mr,  Edgerton, — "Where  do  you  live  ? 

A. — ^At  Mokelumne  Hill. 

Q. — ^How  long  have  you  lived  there  ? 

A. — About  eight  years. 

Q. — ^Are  you  generally  acquainted  throughout  that  section  of  country  ? 

A. — ^Yes,  Sir. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — ^Yes,  Sir. 

Q. — ^How  long  have  you  known  him  ? 

A. — About  eight  or  nine  years. 

Q. — Do  you  know  his  reputation  for  truth  and  veracity,  up  there  ? 

A. — ^Yes,  Sir. 

Q. — Is  that  reputation  good,  or  bad  f 

A. — Good,  outside  of  bar  rooms. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and 
veracity,  would  you  believe  him  under  oath  ? 

A. — 1  would,  Sir. 

Mr.  Williams. — Would  you  believe  him,  under  oath,  in  a  bar  room  ? 
[Merriment.]  , 

Mr,  Edgerton. — I  do  not  know  what  kind  of  an  oath  they  ^would  admin- 
ister up  there,  in  a  bar  room. 

Mr,  Williams. — Nor  I,  either;  but  I  could  imagine. 


TESTIMONY   OF  JAMES   F.    HUBBARD. 

James  F.  Hubbard,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — Where  do  you  reside  ? 
A. — I  reside  in  San  Francisco,  at  this  time. 
Q. — ^Havc  you  ever  lived  up  in  Calaveras  County  ? 
A. — Since  eighteen  hundred  and  fifty-three,  lived  in  Amador  County, 
until  October  last. 

Q. — What  was  your  business,  there  ? 

A. — I  was  a  practising  lawyer  at  the  bar  of  Amador  County. 
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Q. — ^Do  you  know  Allan  P.  Dudley  ? 

A. — I  do,  Sir. 

Q. — ^How  long  have  you  known  him  ? 

A. — Since  eighteen  hundred  and  fifty-four. 

Q. — Did  you  practise  more  or  less  at  Mokelumne  Hill,  during  your 
residence  in  Amador  County  ? 

A. — Yes,  Sir. 

Q. — Are  you  acquainted  with  Allan  P.  Dudley's  general  reputation, 
for  truth  and  veracity,  up  in  those  sections  of  the  country  ? 

A. — Yes,  Sir ;  I  am. 

Q. — In  Jackson  and  Mokelumne  Hill  ? 

A. — Somewhat  acquainted  with  his  reputation  in  both  places. 

Q. — Is  it  good,  or  bad  ? 

A. — I  should  say  that  it  was  better  at  Mokelumne  Hill  than  at  Jack- 
son. The  only  place  where  I  have  heard  it  questioned,  was  in  our 
county.  That  has  occurred  once  or  twice,  to  my  recollection.  I  don'i 
recollect  that  I  have  ever  heard  his  reputation  questioned,  for  truth  and 
veracity,  as  a  business  man.  I  have  heard  it  frequently  stated  that  he 
wftS  a  drawer  of  a  long  bow  in  telling  laughable  stories,  and  very  fond  of 
a  practical  joke,  very  much  given  to  what  are  called  "  sells" — which  are 

fot  up  by  deceiving  remarks.     And  I  don't  know  but,  once  or  twice,  I 
ave  heard  statements  in  regard  to  his  truth  and  veracity  in  reference  to 
serious  business. 

Q. — From  your  knowledge  of  his  general  reputation  for  truth  and 
veracity,  would  you  believe  him  under  oath  ? 
A. — I  would.  Sir. 

CROSS  EXAMINATION. 

Mr.  Williams. — You  lived  at  Jackson,  Amador  County  ? 

A. — Yes,  Sir. 

Q. — And  you  heard  his  character  seriously  questioned  more  in  Jack- 
son than  in  Mokelumne  Hill  ? 

A. — Yes,  Sir. 

Q. — Now,  you  were  in  Jackson  more  than  you  were  in  Mokelumne 
Hill,  were  you  not  ? 

A. — ^Yes,  Sir ;  of  course. 

Q. — I  am  requested  to  ask  you  whether  or  not  a  part  of  the  report 
which  you  heard,  bearing  against  his  truth  and  veracity,  was  not  con- 
nected with  an  incident  like  this :  Of  his  having — 

Mr.  Eilgerton. — [Interrupting.]  Now,  we  object  to  any  "  instances" 
being  given.  We  object  to  the  Counsel  on  the  other  side  making  anj 
statement  of  them. 

Mr.  Williams. — llis  character  for  truth,  you  say,  has  been  serioofily 
questioned  in  Amador  County  ? 

A. — I  have  heard  it  questioned,  as  I  have  stated. 

Q. — Now,  I  ask  you  whether  his  character,  for  truth  and  veracity,  wis 
not  questioned  in  connection  with  his  having  drawn  o,  Jurat  to  a  bill,  and 
made  his  client  swear  to  it  before  he  drew  the  bill,  and  then  attached  it 
subsequently  to  the  bill  ? 

Mr.  Efhjerton. — We  object  to  that. 

The  Presiding  Officer. — I  do  not  think  that  it  is  admissible. 

Mr.  Williams. — Now,  for  the  purpose  of  testing  the  witness*  recollec- 
tion, for  the  purpose  of  showing  what  knowledge  ho  has  liad  of  Mr. 
Dudley's  reputation  for  truth  and  veracity,  I  wish  to  ask  the  witneea 
whether  he  did  not  swear,  with  other  witnesses,  to  the  fact  which  went 
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to  make  np  Mr.  Dadley's  reputation,  in  the  matter  which  I  have  just 
described  ? 

Mr,  Edgerton. — And  we  object  to  that,  of  course. 

The  Presiding  Ojffker. — I  think  that  that  is  inadmissible. 

Mr.  Edgerton. — We  have  a  long  list  of  witnessess  here,  whom  we  desire 
to  call  on  this  point  in  the  case,  but  they  are  not  here. 

Mr,  WiUiarm. — I  suppose  there  must  be  some  limit  to  witnesses  upon 
this  point  ? 

Tke  Presiding  Officer, — I  shall  have  to  restrict  the  Prosecution,  at  least, 
to  the  number  of  witnesses  called  upon  the  other  side. 

Mr,  Edgerton, — Well,  we  will  now  call  Mr.  J.  B.  Manchester,  upon  an- 
other point  in  the  case. 


DipECT   TESTIMONY   IN   REBUTTAL   RESUMED. 


TESTIMONY   OF  J.   B.    MANGHE8TEB. 

J.  B.  Manchester,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — ^Where  do  you  reside  ? 

A. — In  San  Francisco. 

Q. — ^What  is  your  occupation  ? 

A. — I  am  a  lawyer. 

Q. — ^Do  you  know  the  Respondent,  here,  Judge  Hardy  f 

A. — I  do. 

Q. — Do  you  know  John  R.  McConnell  ? 

A. — I  do. 

Q. — ^Do  you  know  Tod  Robinson  f 

A. — I  do. 

Q. — ^Do  you  know  Judge  D.  O.  Shattuck  ? 

A. — I  do. 

Q. — Do  you  know  Henry  T.  Barber,  of  Sonora  ? 

A. — I  do. 

Q. — State  whether,  during  the  last  political  campaign,  you  were  at 
Hokelumne  Hill  on  the  occasion  of  a  political  meeting,  when  Mr.  McCon- 
nell, Tod  Robinson,  Judge  ^hattuck,  and  Mr.  Barber,  were  there. 

A. — ^I  was  there  on  such  an  occasion,  in  August  last  f 

Q. — State  whether  Judge  Hardy  was  there  also. 

A. — He  was^ 

Q. — State  who  opened  that  meeting. 

A. — I  think  Judge  Hardy  called  that  meeting  to  order. 

Q. — ^Who  spoke  there  on  that  occasion  ? 

A. — Mr.  McConnell,  Mr.  Robinson,  and  Mr.  Barber. 

Q. — ^Were  they  candidates  for  any  office,  of  any  party,  at  that  time  ? 

A. — ^Mr.  McConnell  was  candidate  for  Governor ;  Mr.  Barber  was  can- 
didate for  Congress;  and,  I  think,  that  Tod  Robinson  was  candidate  for 
Attorney-General.     I  think  that  they  were  all  candidates. 

Q. — Did  you  hear  what  they  said  on  that  evening  ? 

A. — Yes,  Sir,  I  did.    I  was  there,  in  the  course  or  my  progress  through 
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the  State,  canvassing  in  behalf  of  the  Eepublican  party.  I  was  to  w- 
plj,  the  next  evening,  to  what  they  said.  As  it  was  my  basiness  to  an- 
swer their  Btatements,  I  took  particular  notice  of  what  they  said. 

OBJECTION   AND   ARGUMENT. 

Mr.  WiUiajns, — I  would  desire  the  Counsel  on  the  other  side,  before  they 
proceed  with  the  examination  of  this  witness,  to  stat«  what  they  propose 
to  prove  by  him. 

Mr.  Edgerton. — ^We  intend  to  prove  what  were  the  sentiments  expressed 
tiiere,  by  the  speakers  who  have  been  named,  in  reference  to  the  present 
difficulties  of  tne  country,  and  the  action  which  Judge  Hardy  took  in 
reference  to  those  candidates  who  were  then  speaking  3  his  indorsement 
of  the  platform  upon  which  they  stood. 

Witness, — Judge  Hardy  did  not  speak  on  that  evening;  he  was  not  one 
of  the  regular  speakers.    He  was  on  the  stand. 

Mr.  Edgerton. — ^Did  you  hear  Tod  Robinson  speak  ? 

A. — Yes,  Sir. 

Q. — Did  you  take  particular  notice  of  what  he  said  ? 

A. — Yes,  Sir.  As  I  stated,  I  was  there  in  behalf  of  the  Republican 
party,  engaged  in  canvassing  the  State ;  and  I  was  selected  to  reply  to 
the  speeches  of  those  three  gentlemen.  I  was  to  reply  to  them  on  the 
next  evening,  and  hence  it  was  my  business  to  attend  particularly  to 
what  they  said. 

Q. — Now,  will  you  tell  us  what  Tod  Robinson  said? 

Mr.  Williams. — ^l^ow,  the  Counsel  have  told  us  what  they  expect  to 
prove.     To  this  evidence,  we  object.     It  is  stated  that  they  propose  to 

Erove  what  were  the  sentiments  expressed  by  Tod  Robinson,  Judge  Bar- 
er, Mr.  McConnell  and  others,  and  then  to  connect  Judge  Hardy  with 
them  because  he  was  there  in  attendance  at  that  political  meeting.  I 
submit  to  the  Court  that  that  is  incompetent  evidence ;  that  the  mere 
fact  of  Judge  Hardy  having  been  attached  to  that  party  previously,  at 
all  times  during  its  organization  down  to  that  time — the  fact  that  he 
was  present  at  that  meeting,. associated  politically  with  those  who  may 
have  uttered  sentiments  the  most  objectionable  5  that  those  facts  do  not 
and  will  not  hold  him  responsible  for  those  sentiments  which  these  other 
parties  may  have  uttered.  Because  a  man  attends  a  political  meeting, 
sits  upon  the  stand  at  that  meeting  called  by  the  members  of  his  own 
political  party,  and  because  some  of  the  speakers  at  that  meeting  utter 
sentiments  which  are  censurable — ^for  these  reasons  alone  I  do  insist  tbat 
this  man  is  in  no  manner  responsible  for  those  sentiments;  and  that  the 
evidence  upon  this  point  is  incompetent  to  be  given  to  this  Court. 

And  then,  again,  they  have  specific  charges  here.  They  have  charged 
Judge  Hardy  with  uttering  seditious  sentiments,  at  certain  times  and 
places.  In  connection  with  those  times  and  places,  they  have  given  evi- 
dence of  Judge  Hardy's  acts  and  speeches.  They  have  gone  through 
with  their  case  on  that  subject.  We  insist  that  their  case  is  now  closed 
on  that  subject.  But  we  do  insist,  and  rely  emphatically  and  more  par- 
ticularly, on  the  first  position  which  we  have  taken  :  that  Judge  Hardy  is 
not  to  be  made  responsible  here  for  any  special  expression  of  sentiments 
made  at  any  time  by  members  of  the  party  to  which,  down  to  that  time, 
he  had  been  attached. 

Mr.  Edgerton. — We  do  not  pretend  that  Judge  Hardy  is  responsible  for 
the  sentiments  enunciated  hy  the  gentlemen  named.  But  we  do  hold, 
that  it  is  indicative  of  his  character  as  a  disloyal  man,  if  he  appears  upon 
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the  stmnd  at  a  politioal  meeting,  and  hears  persons  who  are  running  for 
offices  before  the  people  of  the  State — candidates  for  offices  in  which  they 
would  be  called  upon  to  administer  the  laws — offices  like  the  Governor, 
and  the  Attorney-GrQneral  of  this  State — hears  them  utter  treasonable, 
seditious  sentiments,  and  then,  and  afterwards,  sustains  them  as  candi- 
dates, and  urges  their  election.  We  hold  that  such  testimony  is  signifi- 
cant and  competent,  as  showing  what  character  of  msax  this  is,  having 
reference  to  the  question  of  loyalty  or  disloyalty. 

And,  again :  we  did  confine  ourselves,  in  the  first  place,  in  regard  to 
to  our  special  charges,  strictly  under  our  Articles  of  Impeachment.  But 
the  Senate,  or  rather  the  Court,  determined  to  enter  upon  the  broad 
ground  of  generosity  and  liberality,  and  magnanimity  j  opened  wide  the 
door  to  the  Eespondent,  and  allowed  him  to  stretch  a  draff-net  over  every 
Union  sentiment  that  he  had  ever  anywhere  expressed.  We  ask  that  we 
may  have  the  same  privilege  extended  to  us,  for  the  purpose  of  showing 
whether  or  not  ho  was  not,  according  to  his  most  serious  expressions,  a 
disloyal  man.  Because,  if  he  is  not  guilty  of  these  grave  ofibnces  which 
have  been  charged  against  him,  he  ought  not  to  be  afraid  to  have  every 
sentiment  that  he  has  ever  expressed,  in  regard  to  our  national  difficulties, 
given  here  in  evidence.  And,  on  the  other  hand,  if  ho  is  not  a  loyal  citi- 
jsen,  he  is  not  a  fit  person  to  hold  a  high  judicial  office  under  the  Govern- 
ment, in  a  lo3'al  State. 

Now,  what  is  the  tendency  of  all  the  evidence  introduced  here  by  the 
^Defence  ?  It  can  have  no  other  effect  than  to  establish  for  the  Eespond- 
ent a  general  character.  Now,  we  hold  that  testimony  of  that  character, 
which  we  now  propose  to  offer,  is  strictly  in  rebuttal  of  the  testimony 
introduced  by  the  Eespondent,  for  the  purpose  of  establishing,  as  a  pen- 
etal  remU^  the  loyalty  of  the  Eespondent.  With  that  view,  we  offer 
this  testimony  as  in  rebuttal. 

Mr,  Campbell. — One  word  in  addition  to  what  has  been  said  by  my  col- 
league. It  will  be  remembered  that  it  was  averred,  on  the  part  of  the 
Defence,  that  when  Judge  Hardy  had  uttered  disloyal  sentiments,  he  had 
done  so  under  the  influence  of  liquor,  and  as  a  mere  matter  of  joke; 
while  his  real,  serious  sentiments,  were  loyal.  It  was  averred.that  when- 
ever the  question  of  loyalty  arose  in  his  serious  and  sober  moments,  he 
always  expressed  himself,  at  such  times,  as  prepared  and  zealous  to  sus- 
tain the  Constitution,  the  Union,  and  the  Government,  of  this  country. 
That  testimony  was  admitted — ^testimony  which  they  asserted  went  to 
establish  this  fact.  We  do  now  propose  to  show,  in  answer  to  that  tes- 
timony, that  there  was  no  joke  about  this  whole  matter;  that  Judge 
Hardy  was  seriously  engaged  with  men  notoriously  hostile  to  the  Con- 
stitution and  the  Government ;  that  with  such  men  he  was  co-operating 
at  public  meetings;  that  at  such  times,  when  sentiments  of  the  grossest 
disloyalty  were  uttered,  he  was  there,  cheering  and  applauding  them  on. 
Is  not  this  testimony  applicable  to  this  case  ?  Does  it  not  go  clearly 
and  directly  to  the  point  ?  Is  it  not  competent  to  introduce  testimony 
to  show  that  Judge  Hardy  applauded  the  utterance  of  sentiments  which 
any  other  man  in  this  State,  professing  to  be  unequivocally  loyal,  would 
have  disapproved  and  denounced  ?  Here  there  are  none  of  those  excuses 
which  have  been  brought  forward  to  palliate  Judge  Hardy's  offenoe 
when  he  gave  disloyal  toasts  in  bar  rooms.  And  can  a  man  go  abost 
the  State,  deriding  the  Constitution,  scoffing  at  the  flag  of  the  Union, 
ealiing  it  "  an  old  woman's  rag,"  openly  declaring  himself  to  be  a  rebel, 
hurrahing  for  Jeff.  Davis  and  the  Southern  Confederacy,  and  then  come 
in  here  and  sustain  himself  as  a  ^^  loyal  man/'  by  proving  vague,  general 
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expressions,  avowing  an  equivocal  sentiment  of  loyalty,  under  certain 
emergencies ;  and  then  closing  upon  us  the  opportunity  to  show  that,  in 
his  most  serious  moments,  he  applauded  and  cheered  the  formally  made 
expressions  of  disloyalty,  coming  from  the  mouths. of  men  who  were  the 
candidates  of  his  party  for  the  highest  State  offices  ? 

Mr.  Williams. — [Interrupting.]  I  hope  that  the  gentleman  is  not  going 
to  sum  up  his  case  at  this  stage  of  the  proceedings. 

Mr.  Campbell. — Mr.  President,  I  do  not  propose  to  enter  into  the  sunir 
ming  up  of  this  case  at  this  improper  time.  That  is  a  thing  we  have 
sedulously  abstained  from  doing,  although  I  think  the  Court  will  bear 
me  out  in  saying  it  has  been  the  constant  habit  on  the  part  of  the  Coun- 
sel on  the  other  side. 

But  I  wish  the  Court  to  apprehend  exactly  what  is  the  character  ni 
the  proposition  here,  and  what  the  nature  of  the  objection.  We  have 
shown  that  Judge  Hardy  has  been  guilty  of  using  positively  disloyal  lan- 
guage, on  numerous  occasions,  and  in  the  midst  of  a  considerable  number 
of  people.  They  have  been  allowed  to  introduce  evidence  which  they 
asserted  went  to  prove,  that  in  his  sober  moments.  Judge  Hardy  always 
expressed  loyal  sentiments.  Now,  we  wish  to  combat  this  idea  that  the 
utterance  of  flatly  treasonable  sentiments  on  the  part  of  Judge  Har^, 
was  merely  the  effects  of  liquor,  or  a  disposition  for  fun  and  frolic.  We 
wish  to  introduce  evidence  which  can  meet  with  no  palliation  from  these 
excuses,  even  if  such  excuses  were  good  in  any  event.  We  propose  to 
show,  that  on  one  of  the  most  serious  occasions  that  ever  arose  in  the  his- 
tory of  the  people  of  a  Bepublican  Government,  when  citizens  were 
assembled  together  for  the  purpose  of  determining  whether  they  would 
support  loyal  or  disloyal  men,  whether  they  would  countenance  or  frown 
down  rebellion,  Judge  Hardy  was  there ;  and,  when  sentiments  were 
there  uttered,  denunciatory  of  the  Union  and  the  Grovernment,  grossly 
abusive  of  the  legally  elected  authorities  of  the  Government,  he  applauded 
those  sentiments,  and,  by  every  influence  in  his  power,  sustained  the 
speakers  who  uttered  them.  We  contend  that  here  is  evidence  strictly 
proper  and  competent  on  the  question  of  deliberate  intention.  It  goes  to 
rebut  anything  and  everything  which  has  been  introduced  here  on  that 
subject  on  the  part  of  the  Defence. 

Mr.  WiUiams. — ^In  nautical  language,  I  propose  to  "heave  to"  for  a 
moment,  and  "  take  an  observation,''  and  see  what  it  is  that  we  are  dis- 
cussing here.  They  offer  to  prove  that  Judge  Hardy  was  present  at  a 
meeting  of  the  Breckinridge  Democracy.  They  offer  to  prove,  that  by 
his  not  dissenting  from  what  was  stated  there,  he  belonged  to  that  party, 
and  sanctioned  the  sentiments  which  its  candidates  expressed. 

Mr.  Campbell. — [Interrupting.]    No ;  by  positively  applauding. 

Mr.  Williams. — ^Well,  **  applauding,"  then.  They  offer  to  prove  that  he 
belonged  to  and  acted  with  that  branch  of  the  Democratic  party.  Now, 
we  admitted,  long  ago,  in  this  case,  that  Judge  Hardy  was  a  member  of 
that  unfortunate  party .  [Merriment.]  It  stands  upon  the  record.  There 
is  no  question  about  it.  Now,  there  is  no  need  of  giving  evidence  of  his 
acting  at  that  meeting  in  order  to  show  that  he  belonged  to  that  party. 
Those  were  his  political  associations.  Judge  Campbell  told  you  what 
they  had  proved  concerning  certain  declarations  and  idle  jokes  on  the 
part  of  the  Eespondent,  and  has  argued  what  kind  of  sentiments  Judge 
Hardy  must  have  entertained — drawing  his  inferences  from  those  idle 
expressings.  We  have  proved,  in  answer  to  that,  that  when  you  come 
to  Judge  Hardy's  serious  actions — and  it  is  these  that  we  propose  to  talk 
about — ^we  have  proved,  that  in  his  serious  moments,  wnile  among  his 
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intimate  party  associates,  he  labored  to  the  utmost  of  his  ability  to  mod- 
ify and  change  their  platform,  so  as  to  strike  oat  everything  of  that 
character  which,  Jadge  Campbell  says,  no  Union  man  could  listen  to 
without  feeling  offended.  We  have  introduced  his  declarations,  made  in 
connection  with  that  purpose.  We  have  proved  his  declarations  amon^ 
his  intimate  political  friends,  establishing  the  fact  that  he  was  a  loyal 
Union  man.  We  have  proved  his  declarations,  where  his  sole  object 
was,  evidently,  to  bring  his  party  upon  loyal  grounds.  We  have  proved 
that  he  endeavored  to  so  modify  his  party  njatfbrm  that  nothing  in  their 
articles  of  faith  could  be  construed  as  ODJectionable,  by  the  strongest 
and  most  enthusiastic  Union  man. 

Now,  what  do  they  propose  to  prove  ?  They  propose  to  go  on  and 
prove  that  Judge  Hardy  was  present  at  a  political  meeting  of  that  same 
old  party  from  which  he  had  not  yet  severed  himself;  and  that  certain 
sentiments  were  there  uttered,  of  a  disloyal  character,  from  which  he 
did  not  dissent.  They  assert  that  they  can  prove  that  he  applauded.  We 
will  see  whether  they  can  prove  that  he  applauded  them  or  not.  But  I 
don't  care  whether  he  applauded,  or  did  not  applaud.  That  does  not 
affect  the  matter  the  one  w«ay  or  the  other,  at  all. 

We  insist  that  this  testimony  is  not  competent.  It  is  not  legal,  it  is 
not  sensible,  it  is  not  reasonable,  to  attempt  to  impose  upon  Judge  Hardy, 
responsibility  for  the  sentiments  uttered  by  those  men,  on  that  occa- 
sion. And  it  is  those  sentiments  which  they  propose  to  prove  now.  We 
say,  that  to  sustain  this  proposition,  would  be  unfair,  unjust,  and  oppres- 
sive. And,  if  a  constitutional  majority  of  this  body  can  be  found,  who 
will  vote  Judge  Hardy  guilty  of  misdemeanor  in  office,  upon  that  ground, 
I  say,  in  the  language  of  the  young  man  who  recently  testified  on  that 
stand,  "  I  want  to  leave  the  country." 

If,  because  Judge  Hardy  belonged  to  a  political  association,  which  as- 
sociation has  strayed  away  into  the  fields  of  disloyalty,  and  if,  instead 
of  leaving  that  association,  he  was  struggling  and  exercising  every 
means  in  his  power  to  bring  it  back,  and  place  it  upon  the  true  -grounds, 
he  is  to  be  thrown  from  his  office  for  so  doing ;  if  these  facts  are  to  be 
seized  upon  by  the  men  who  have  gotten  up  this  persecution,  and  are  to 
be  made  the  foundation  for  thrusting  Judge  Hardy  out  of  office }  and  if, 
for  such  reason,  Judge  Hardy  is  to  bo  deposed,  I  repeat,  with  that  young 
man,  that  under  such  a  state  of  things,  ''  I  want  to  leave  the  country.'' 

Mr.  Campbell. — [Sotto  voce.]     Do. 

Mr.  WtlHams. — [Sotto  voce.]     Well,  I  will — with  music. 

The  Presiding  Officer. — I  have  no  doubt  that  the  Prosecution,  in  their 
introduction  of  testimony,  must  be  governed  by  the  Articles  of  Impeach- 
ment. When  the  Defence  offered  to  prove  the  general  declaration  of 
the  Respondent,  in  favor  of  the  Union,  and  expressive  of  his  attachment 
to  the  Constitution,  and  when  that  offer  was  favorably  acted  upon  by 
this  body,  I  had  no  doubt  but  that  it  opened  the  whole  field  for  the  intro- 
duction of  testimony  of  the  same  nature  on  both  sides.  The  mere  fact 
that  Judg6  Hardy  attended  a  political  meeting  at  which  disloyal  senti- 
ments were  uttered,  would  not  in  itself,  I  think,  constitute  competent 
testimony.  But  when  it  is  proposed  to  show  that  disloyal  sentiments 
were  there  expressed,  and  a  treasonable  policy  against  the  Government 
was  there  enunciated,  and  that  Judge  Hardy  took  an  active  part  in  that 
meeting,  and  applauded  those  sentiments,  I  think  the  testimony  is  ad- 
misaible.  And,  as  I  remarked  before,  I  had  no  doubt,  in  my  mind,  that 
the  whole  field  was  opened  for  the  introduction  of  this  class  of  testi- 
mony, when  the  Defence  were  permitted  to  prove  that  general  expres- 
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dions  of  loyalty  had  been  nsed  by  Judge  Hardy,  on  numerous  occasioiM. 
A  similar  case,  and  one  directly  in  point,  is  that  of  Lord  George  Gordon. 
Now,  it  would  be  proper  for  the  Prosecution  to  show,  by  way  of  rebuttal, 
that  the  Respondent  never  did  use  the  loyal  language  attributed  to  him 
in  the  testimony  of  the  Defence.  If  they  could  do  so,  they  might  go  on 
to  show  that  he  never  used  such  language  at  all.  If  that  be  so,  is  it  not 
proper  for  the  Government  to  prove,  that,  at  the  very  time  when  it  is 
shown  the  Eespondent  used  loyal  language,  he  was  attending,  and 
officiating,  and  applauding,  At  a  political  meeting  at  which  disloyal  lan- 
guage was  uttered  ?  Now,  the  question  conies  to  this,  merely :  Whether 
a  man  who  belongs  to  a  certain  political  party,  and  attends  a  meeting 
called  by  members  of  that  party,  goes  upon  the  stand  at  that  meetin?, 
hears  and  applauds  views  and  sentiments  hostile  to  the  Government,  v 
to  be  considered  entirely  exonerated  from  the  charge  of  participating  in 
those  views,  and  entertaining  and  acting  upon  those  sentiments  "t  It  ia 
generally  supposed,  among  the  American  people,  that  a  man  who  votes 
tbr  a  certain  party,  whose  opinions  are  expressed  in  certain  platforms, 
entertains  the  ideas  which  those  platforms  give  utterance ;  and  expeet 
that  the  candidates  elected  upon  those  platforms  will  be  governed  by  the 
views  therein  expressed.  I  suppose,  that  at  such  times,  it  is  competent 
to  prove  the  language  and  conduct  of  a  man's  associates,  after  his  asso- 
ciations have  been  once  thoroughly  determined.  That  point  is  estab- 
lished in  various  cases.  And,  under  that  view,  I  judge  that  this  testi- 
mony is  competent  in  direct  rebuttal.  And  I  admit  that  testimony,  with 
that  precise  understanding. 

The  sense  of  the  Senate  is  required  upon  the  question — Shall  this  tes- 
timony be  received  ? 

Mr.  Edgerton. — ^The  fact  of  Judge  Hardy's  presence  and  action  at  that 
meeting,  his  opening  of  the  meeting,  and  his  applauding  the  sentiments 
of  the  speakers,  is  competent  evidence  that  he  entertained  and  approved 
those  sentiments. 

Senuiar  Merritt, — I  do  not  so  understand  it.  If  that  is  the  case,  I  wmM 
like  to  be  authoritatively  informed ;  for  here,  the  other  day,  I  applauded 
some  sentiments  uttered  by  my  friend,  Mr.  Perkins,  because  I  liked  the 
manner  in  which  they  were  expressed.  Am  I,  therefore,  to  be  classed  as 
a  Republican  ? 

Senator  Watt. — I  should  like  to  make  an  inquiry  in  regard  to  this  mat- 
ter. I  would  like  to  know,  if  it  be  proved  that  McOonnell  and  Tod  Bob- 
inson  are  rebels,  whether  the  inference  is  legal  and  irresistible  that  all 
the  other  members  of  the  same  party  are  rebels  also  ? 

The  Fresiding  Offijcer. — Not  at  all.  It  would  be  necessary  to  prove  that 
all  the  other  members  of  the  party  had  expressly  concurred  in  those 
sentiments.  If  a  person  applauds  a  disloyal  sentiment,  uttered  in  his 
presence,  it  seems  to  me  that  it  is  just  as  good  evidence  of  his  disloyalty 
as  though  ho  had  uttered  it  himself. 

Senator  WillianMon.-^l  should  like  to  have  the  Presiding  Officer,  or  the 
Counsel  for  the  Prosecution,  or  some  member  of  this  Court,  decide  what 
is  to  be  understood  here  by  the  terms  "  loyalty  "  and  "  disloyalty."  Is 
a  man  loyal  or  disloyal  because  he  sustains,  or  refuses  to  sustain,  the  Con- 
stitution ?  Or  because  he  sustains,  or  refuses  to  sustain,  Abe  Liacoln 
and  his  Administration  ? 

Senator  GaUagher. — One  word  in  explanation  of  my  vote,  before  the 
roll  is  called.  I  am  not  here  to  listen  to  a  rehearsal  of  the  speeches  of 
Mr.  McConnell,  or  any  other  speeches  which  I  have  listened  to  befoie. 
I  am  not  here  to  listen  to  the  reading  of  the  plattoons  of  a&y  political 
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parties*  I  know  what  the  views  of  those  men  are,  now,  as  well  as  1 
shall  after  hearing  Mr.  Manchester's  rehearsal,  or  the  repetitions  of  any 
other  witness.  I  shall  not  cast  mj  vote  to  open  the  door  for  testimony 
still  wider,  for  the  purpose  of  going  into  testimony  which  has  nothing  to 
do  with  the  Impeachment  of  this  Kespondent  under  the  Articles  of  Im- 
peachment which  have  been  brought  m  here.  I  don't  wish  this  Legisla- 
ture to  be  detained  here  for  weeks,  and  perhaps  months,  in  hearing  tea- 
timony  which  can  have  no  legitimate  bearing  upon  the  case. 

THB  VOTE. 

The  Presiding  Officer, — The  question  is :  Shall  this  testimony  be  re- 
ceived ? 

The  Secretary  called  the  roll,  with  the  following  result : 

Ayes — ^Messrs.  Bumell,  Chamberlain,  Crane,  Gaskill,  Harvey,  Harris 
Bian,  Hill,  Kimball,  Kutz,  Nixon,  Oulton,  Perkins,  Porter,  Powers,  Van 
Dyke,  and  Warmcastle— 16. 

Noes — ^Messrs.  Denver,  Gallagher,  Hathaway,  Holden,  Lewis,  Merritt, 
Parks,  Soule,  Shurtleff,  Vineyard,  Watt,  and  Williamson — 12. 

So  the  Senate  decided  to  admit  the  testimony,  by  a  vote  of  sixteen 
ayes  to  twelve  noes. 

EXAMINATION   OF   P.   B.    MANCHESTER  BESUMED. 

Mr,  Edgerton. — You  say  that  you  heard  Tod  Bobinson  i^eak  that 
Bight  ? 

A. — Yes,  Sir. 

Q. — Where  was  Judge  Hardy  when  Tod  Robinson  was  speaking  ? 

A. — A  part  of  the  time  he  was  on  the  stand,  and  a  part  of  the  time  he 
was  off.  I  think  he  was  off  and  on,  during  the  speaking.  I  thiuk  that 
I  spoke  to  Judge  Hardy  at  the  time  Tod  Bobinson  was  speaking. 

Q. — Give  us  the  substance  of  Judge  Bobinson's  speech  concerning  the 
present  difficulties  of  the  country^^ecession,  rebellion,  and  the  war  in 
the  country  ? 

A. — Tod  Bobinson's  speech  was,  from  beginning  to  end,  a  very  bitter 
one  against  the  Government  of  this  country.  So  was  Mr.  McConneirs. 
Judge  Barber's  was  not.  Mr.  MeConnell's  was  a  direct  attack  upon  the 
Government.  I  took  down  a  part  of  the  remarks  of  Tod  Bobinson  and 
Mr.  McConnell,  as  I  was  to  reply  to  them  on  the  next  evening.  Both 
of  them  said,  at  the  beginning  of  their  speeches,  that  they  were  Union 
men.  They  used  extreme  language  throughout;  but  they  expressly 
said,  at  the  commencement  of  their  speeches,  that  they  were  Union 
men.  I  recollect,  particularly,  a  declaration  which  was  made  by  Tod 
Bobinson  daring  his  remarks.  I  wrote  it  down  at  the  time,  and  pre- 
sented it  to  him  on  that  evening,  or  on  the  nex%  morning — asking  him 
if  that  was  what  he  said.  He  said  that  it  was  entirely  correct,  ft  was 
the  peroration  of  his  speech.  He  said  this,  in  his  peroration,  which  was 
a  little  flighty :  ^^  Lincoln  is  a  usurper,  and  a  tyrant.  He  is  now  the 
arbiter  of  others'  fate ;  and  I  Pi'^y  God  that  he  may  soon  be  a  suppliant 
£&r  his  own."  [Sensation.]  This  was  just  after  the  battle  of  Bull  Ban; 
and  they  were  offering  to  bet^  around  there,  that  Jeff.  Davis  would  be 
in  Washington  in  a  few  weeks. 
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Mr.  mHiams. — Will  you  repeat  that  language,  which  you  say  was 
uttered  by  Tod  Eobinson  ? 

Witness, — "  Lincoln  is  a  usurper  and  a  tyrant.  He  is  now  the  arbiter 
of  others'  fate ;  I  pray  God  he  may  soon  oe  a  suppliant  for  his  own." 
I  wrote  down  the  language  at  the  time,  and  showed  it  to  Mr.  Robinson; 
and  he  indorsed  and  adopted  it  as  the  exact  language  which  he  had 
used.  I  would  state,  that  Senator  Gallagher  was  present  on  that  occa- 
sion. Perhaps  he  could  say  what  he  understood  to  be  the  language  on 
that  occasion. 

Senator  Watt. — Did  he  applaud,  or  denounce,  the  language? 

Witness. — Well,  I  believe  he  belonged  to  the  other  wing  of  the  party. 
[Merriment.] 

Mr.  Williams. — If  he  had  not,  I  suppose  you  conclude  that  he  would 
have  hurrahed  ? 

Witness. — Well,  he  Would  have  done  as  he  liked  about  that.  [Renewed 
merriment.] 

Mr.  Edgerton. — Bo  you  recollect  anything  that  Mr.  McConnell  said,  on 
that  occasion  ?     The  substance  of  what  he  said  ? 

A. — Mr.  McConnell  said  that  the  Government  had  violated  the  Consti- 
tution of  the  United  States.  He  said  that  the  Administration  had  hroken 
down  and  destroyed  the  Constitution  of  the  Government.  I  recollect 
another  thing  that  he  said.  I  recollect  that  he  said  that  any  State  had 
a  right,  under  the  Constitution,  to  withdraw  from  the  Union  when  it 
saw  fit.     That  was  his  view. 

Q. — Did  he  say  anything  about  the  allegiance  of  a  citizen — where  it 
was  due? 

A. — Yes,  Sir ;  he  did.  The  idea  to  be  gathered  from  his  speech — ^he 
spoke  for  some  three  hours — talked  a  great  deal  on  that  subject — ^the  idea 
to  be  gathered  from  his  speech  was,  that  the  superior  allegiance  of  a 
citizen l)elonged  to  the  State. 

Q. — Can  you  give  the  substance  of  what  he. said? 

A. — The  substance  was  this :  That  some  parties  might  hold  that  their 
allegiance  was  due  to  the  State  in  which  they  were  born,  and  that  others 
might  hold  that  their  allegiance  was  due  to  the  State  in  which  they  re- 
sided ;  but,  in  any  event,  he  contended,  their  allegiance  to  the  State  was 
superior  to  their  allegiance  to  the  General  Government. 

Q. — Was  anything  said  by  him  in  reference  to  the  secession  of  South 
Carolina  ? 

A. — Well,  I  do  not  remember  anything  particular. 

Q. — Was  anything  said  in  regard  to  the  firing  upon  Fort  Sumter? 

A. — He  found  no  fault  with  that.  And  I  would  say  this,  in  reference 
to  that  point :    He  found  no  fault  with  any  acts  of  the  rebels. 

Mr.  WiUiams. — Well,  Mr.  Manchester,  we  object  to  such  answers  as 
that.     You  are  not  here  for  the  purpose  of  making  a  political  speech. 

Mr.  Edgerton. — I  ask  you  whether  he  said  anything  in  regard  to  the 
firing  won  Fort  Sumter  ? 

A. — I  do  not  recoUecH 

Q. — Now,  where  was  Judge  Hardy  at  the  time  Tod  Robinson  was 
speaking  ? 

A. — I  think  he  was  standing  in  front  of  the  hotel. 

Q. — How  far  was  he  from  Mr.  Robinson  ? 

A. — The  stand  was  on  one  side  of  a  narrow  street,  and  the  Union 
Hotel  was  on  the  other,  and  the  audience  was  in  front  of  the  stand, 
blocking  up  the  whole  street  between  the  ptand  and  the  hotel.    The 
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audience  stood  along  by  the  hotel,  also.  I  stood  in  front  of  the  hotel, 
too. 

Q. — Did  you  say  that  Judge  Hardy  introduced  those  speakers  ? 

A. — I  would  not  say  that.  He  was  not  chairman  of  the  meeting,  I'm 
sure.  He  was  on  the  stand,  I  think,  at  the  opening  of  the  meeting;  and 
I  think  that  he  opened  the  meeting. 

Q. — What  time  in  August  was  it  that  this  occurred  ?  How  long  before 
the  election  ? 

A. — My  own  impression  is,  that  it  was  on  the  thirteenth  of  August. 
It  was  very  near  that  time,  at  any  rate. 

Q. — And  the  election  was  held  in  September,  was  it  not  ? 

A. — Yes,  Sir. 

Q. — ^Might  not  the  meeting  have  been  on  the  fifteenth  of  August  ? 

A. — It  might. 

Q. — ^Did  you  notice  Judge  Hardy  while  these  speeches  were  being 
made  ? 

A. — I  could  not  say  that  I  did,  particularly.  I  saw  him  there.  He 
Tras  there,  and,  as  I  understood  him  on  that  occasion  to  say  to  me,  those 

fentlemen — Mr.  McConnell,  Mr.  Barber,  and  Mr.  Eobinson — ^had  been  to 
is  house  that  day,  and  taken  dinner. 

Q. — Was  it  Court  week  there  ? 

A. — ^Yes,  Sir. 

Q. — Did  Judge  Hardy  make  a  speech  there,  that  night  ? 

A. — My  own  impression  is,  that  he  said  something  at  the  opening  of 
that  meeting,  as  to  the  men  who  were  going  to  speak  But  I  do  not 
think  that  he  spoke. 

Q. — Did  you  hear  Judge  Hardy  make  a  speech  anywhere,  during  that 
campaign  ? 

A. — I  did  not. 

Mr,  W^tam*.— [Inlerrupting.]  Now,  where  is  your  evidence  that  Judge 
Hardy  "  applauded  V* 

Mr.  Edgert<m.—-'Did  you  have  any  conversation  that  night  with  Judge 
Hardy,  in  regard  to  the  speeches  that  were  made  there  ? 

A. — Nothing  that  I  could  recollect  about.  We  talked  in  a  social  way, 
during  some  portions  of  the  evening  j  but  Judge  Hardy  was  principally 
engaged  in  entertaining  his  company,  his  guests  there.  I  saw  him  and 
Bpoke  to  him,  however,  several  times  during  that  evening. 

Q. — Did  you  observe  any  applause  there,  that  night  ? 

A. — There  was  a  good  deal  of  applause. 

Q. — While  Eobinson  and  McConnell  were  speaking  ? 

A. — ^Yes,  Sir. 

Q. — By  whom  ? 

A. — By  the  party  which  was  going  to  support  them  at  the  election,  I 
suppose.  There  was  a  very  large  crowd  there,  and  I  understood  from 
Judge  Hardy  that  members  of  almost  all  parties  were  there ;  that  pretty 
much  the  whole  town  were  there,  indiscriminately.  I  know  that  there 
were  some  Republicans  there.  Judge  Hardy  said  that  almost  all  the 
Bepublicans  and  all  the  Union  Democrats  there  at  the  Hill,  were  present, 
attending  the  meeting,  and  listening  to  the  speeches. 

OBOSS  EXAMINATION.  * 

Mr,  Williams, — ^You  say  that  you  suppose  the  applause  came  from  those 
who  were  going  to  support  the  speakers,  at  the  next  election  ? 


A. — I  say,  I  suppose  that  it  did.  Toa  would  naturally  think  that  it 
would. 

Q. — The  applauders  were  going  to  support  what  ticket? 

A. — What  was  called  the  McConnell  ticket. 

Q. — You  say  that  there  were  Union  Democrats  and  liepublicaii* 
there  ? 

A. — I  understood  so. 

Q. — It  was  a  kind  of  mongrel  meeting,  so  &r  as  the  audience  was  con- 
cerned, was  it  not  ? 

A. — I  think  so. 

Q. — These  speakers  were  to  address  the  meeting  on  that  night,  and 
you  were  to  address  the  meeting  on  the  following  night  ? 

A. — Yes,  Sir. 

Q. — Were  you  announced  to  reply  on  the  next  night  ? 

A. — ^Yes,  Sir. 

Q. — Did  Judge  Hardy  announce  that  you  would  reply  on  the  next 
night  ? 

A. — ^He  offered  to  do  so,  and  I  think  he  did  do  so.  I  think  he  ao- 
nounced  that  I  would  speak  on  the  next  night. 

Senutor  Merritt. — ^Did  ne  announce  you,  as  well  as  the  other  speakers? 

A. — Certainly. 

Senator  Merritt, — Was  Judge  Hardy  present  at  the  next  meeting  ? 

A. — I  believe  that  he  was,  and  that  he  patiently  heai*d  me  through  a 
very  long  and  rambling  talk. 

Mr,  WiUiams. — You  seem  to  place  some  stress  on  the  fact  that  Judge 
Hardy  invited  these  gentlemen  to  dinner  with  him.  Didn't  he  invi^ 
you,  too? 

A. — He  did,  Sir.     [Merriment.] 

Q. — You  said  that  ne  announced  the  speakers  on  that  night? 

A. — Well,  I  think  he  announced  them,  but  I  don't  know  whether  he 
introduced  them,  or  not.  He  was  on  the  stand,  and  my  impression  is 
that  he  announced  them. 

Q. — Well;  was  not  that  an  act  independent  of  any  party  association? 
You  say  that  he  announced  you  ? 

A. — He  came  to  me  and  said  that  he  would  announce  me,  and  I  believe 
that  he  did.    I  have  already  so  stated. 

Q. — Now,  after  he  had  invited  you  to  dinner,  and  announced  that  you 
were  to  speak  on  the  next  night,  did  you  understand  that  he  was  a  £e- 
publican  r  Did  you  understand,  that  by  his  doing  those  things,  he  was 
a  Hepublican  ? 

A. — I  did  not. 

Q. — If  that  is  good  evidence  on  one  side,  why  ought  it  not  to  be  good 
evidence  on  the  other  ? 

A. — Well,  that  is  a  matter  that  I  suppose  the  Counsel  will  attend  to. 
[Merriment.] 

Q. — ^You  say  that  there  was  applause  on  that  evening ;  and  you  are 
then  asked,  significantly  and  properly,  whether  Judge  Hardy  did  any- 
thing peculiar.  You  answer,  that  he  did  not.  I  now  ask  you,  if  you  saw 
or  heard  Judge  Hardy  applaud  a  single  sentiment  that  was  uttered  by 
the  speakers  on  that  evening  ? 

A. — I  cannot  say.'  I  know  he  was  at  the  meeting,  with  the  rest  of  the 

Earty.    I  cannot  say  whether,  upon  any  particular  remark  being  made 
y  any  of  the  speakers,  I  saw  Judge  Hardy  applaud.    He  might,  or 
might  not,  have  done  so. 
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Mr.  WiUiam^ — YeB !  He  might,  and  he  might  not ;  he  moaght,  and  he 
mottghtn't.     [Meri'iment.] 

Now,  you  have  attended  a  good  many  political  meetings,  Mr.  Man- 
chester, and  made  a  good  many  political  speeches,  haven't  yoa  ? 

A. — I  have  attended  a  few. 

Q. — ^Have  you  not,  on  such  occasions,  heard  speakers  applauded  with. 
out  any  reference  to  their  politics  ?  When  they  had  said  some  smart 
thing,  or  told  a  good  story,  or  made  an  apt  poetical  quotation,  or  got  off 
a  fair  hit  on  an  opponent?  When  the  main  object  of  the  speaker  had 
nothing  to  do  with  that  particular  remark  which  was  applauded  ? 

A. — I  think  I  have  heard  persons  applaud  speakers  when  they  did  not 
agree  with  them  in  political  sentiment. 

Mr.  WilUams, — Well,  that  is  not  a  very  material  matter  here,  because 
Judge  Hardy  didn't  applaud. 

Q. — Mr.  Manchester,  who  spoke  j&rst  that  night? 

A. — ^Mr.  McGonnell. 

Q. — Who  spoke  next  ? 

A. — ^Mr.  Hobinson,  I  think,  followed  Mr.  McConnell.  Yes,  Mr.  Eobin- 
8on  followed  Mr.  McGonnell,  and  then  Mr.  Barber  came. 

Q.— That  closed  the  bait,  did  it  ? 

A. — Yes,  Sir. 

Q. — Don't  you  know.  Sir,  that  Judge  Hardy  was  called  away,  in  the 
early  part  of  McConneirs  speech,  on  account  of  the  sickness  of  his  wife, 
and  was  not  there  when  Robinson  and  Barber  spoke  ? 

A. — 1  do  not  know  that,  because  I  never  heard  anything  about  it  ? 

Q. — Now,  you  have  given  Mr.  Eobinson's  sentiments,  and  tried  to 
charge  Judge  Hardy  with  approving  them.  When  Tod  Robinson  uttered 
those  sentiments,  don't  you  know  that  Judge  Hardy  was  not  there  ? 

A. — ^I  do  not  know  that.  I  never  heard  anything  about  Judge  Hardy 
being  called  away.  I  think  that  we  talked  together  while  Mr.  Kobinson 
was  speaking. 

Q. — Mr.  Manchester,  will  you  swear,  that  when  those  sentiments  were 
uttered  by  Tod  Robinson,  Judge  Hardy  was  at  the  meeting? 

A. — He  might  not  have  been  on  the  stand.  I  would  not  swear  to  see- 
ing him  on  any  particular  occasion ;  but  I  know  that  I  saw  him  fre- 
quently during  the  meeting.  I  remember  speaking  to  him  some  half  a 
dozen  times  during  the  progress  of  the  meeting.  But  if  you  should  point 
out  any  particular  sentiment  which  was  uttered  there,  and  ask  me  if 
Jii<lge  Hardy  was  present  when  that  was  uttered,  I  could  not  give  you 
a  categorical  answer. 

Q. — How  long  does  it  take  to  see  the  same  man,  in  the  same  crowd, 
half  a  dozen  times  ? 

A. — It  would  not  take  long.  If  you  will  allow  me  to  explain,  I  wil? 
say  that  Judge  Hard}^  was  apparently  very  active  at  the  meeting.  He 
was  on  the  stand,  and  off  the  stand.  I  certainly  saw  him  once  or  twice 
on  the  stand.  Then  he  would  come  off,  and  speak  to  some  of  his  friends. 
Then  he  would  stand  about  in  the  crowd,  listening  to  the  speeches. 

Q. — ^Now,  to  refresh  your  memory  as  to  Judge  Hardy  not  being  there 
at  all  when  the  speeches  were  made  :  don't  you  remember  that  you  read 
Tod  Robinson's  remarks  to  Judge  Hardy,  and  Judge  Hardy  disclaimed 
and  denounced  them  ? 

A. — I  think  Judge  Hardy  may  possibly  have  been  present  when  I 
read  Tod  Robinson's  remarks,  on  the  next  morning.  I  know  that  many 
persons  were  present  at  the  time.  But  I  do  not  recollect  that  Judge 
Hardy,  or  any  other  McGonnell  man,  dissented  from  the  sentiments.    I 
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don't  recollect  of  anybody  dissenting  from  them  at  that  time.  When  I 
say  "  anybody,"  I  mean  anybody  belonging  to  the  McConnell  party. 
I  don't  speaK  of  the  Union  Democrats  there,  either;  because  I  think 
they  dissented  most  strenuously,  and  were  a  good  deal  more  bitter  in 
denouncing  them  than  the  Hepublicans  were.  I  think  that  the  members 
of  the  Union  Democracy  there  rather  took  the  lead  in  that  particular. 

Mr.  Williams, — Yes!  New  converts  to  Unionism!  New  converts  are 
just  like  young  bumblebees,  biggest  when  they  are  first  hatched. 
[Merriment.]  l)on*t  you  remember  that  Judge  Hardy  distinctly  dis- 
sented from  Judge  Eobinson's  remarks  ? 

A. — No,  Sir;  1  do  not.  I  recollect  that  Senator  Grallagher  and  other 
Union  Democrats  dissented  very  strongly. 

Q. — I  believe  you  are  a  pretty  good  Kepublican  now,  are  you  not  ? 

A. — Well,  I  belonged  to  the  old  Whig  party,  and  I  calculate  to  die  in 
it.  I  voted  for  Lincoln,  and  for  Stanford;  but  to  say  that  I  adopt  all 
the  dogmas  of  the  Eepublican  party,  would  be  more  than  I  would  like 
to  say  here. 

Q. — ^Did  you  vote  for  Fremont,  in  eighteen  hundred  and  fifty-six  ? 

A. — ^I  dia  not.  I  voted  for  Lincoln,  because  he  was  an  old  line  Whig, 
and  I  thought  he  would  be  sound  on  the  main  questions. 

Q. — Then  you  are  more  of  a  Whig  now  than  Republican  ? 

A. — Yes,  Sir. 

Q. — You  say  that  Lincoln  belonged  to  the  old  Whig  party  ? 

A. — ^Yes,  Sir. 

Q. — Well,  there  have  been  a  good  many  divisions  and  subdivisions  in 
politics  since  that  old  party  broke  up,  has  not  there  ? 

A. — Not  a  great  many.  We  old  line  Whigs  have  been  compelled  to 
vote  outside  of  party  organization,  a  good  deal. 

Q. — There  have  been  a  good  many  local  parties  in  this  State,  have 
not  there  ? 

A, — Yes,  Sir. 

Q. — There  was  the  Vigilance  Committee  party.  Did  you  belong  to 
the  Vigilance  Committee  f 

Mr,  Edgerton. — We  oWect  to  that  question. 

Mr.  Williams. — Well,  1  withdraw  it. 

Q. — Do  you  know,  now,  whether  you  are  a  Bepublican  or  a  Union 
Democrat  ? 

Mr.  Edgerton. — ^Well,  I  should  like  to  know  if  the  Counsel  for  the  De- 
fence is  going  to  turn  this  Court  into  a  theatre.  If  he  is,  I  hope  Greneral 
Williams  will  be  the  "  star  "  actor. 

.  Witness. — I  can  answer  that  question  very  readily.  I  am  for  the  Grovem- 
ment  all  the  time,  and  against  all  the  world.  [Applause  in  the  lobby.] 
Whatever  party  that  sentiment  brings  me  in  connection  with,  you  can 
count  me  in. 

Senator  Van  Dyke. — ^You  have  given  certain  sentiments  which  were  ut- 
tered by  the  speakers  on  that  evening.  Did  Judge  Hardy  approve  of 
those  sentiments  ? 

Wifyiess. — ^I  stated  that  I  did  not  know. 


TESTIMONY  OF  GEORGE  PECK. 

George  Peck,  being  called  and  sworn,  testified  as  follows : 
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EXCUSE 

TJie  Presiding  Officer, — This  witness  was  snbpodnaed  to  attend  on  yes- 
terday. He  was  not  here,  and  an  attachment  was  issued  for  him.  I 
suppose  that  if  he  has  any  excuse  to  offer  for  his  non-attendance,  the 
Conrt  are  ready  to  hear  it. " 

Witness. — ^I  will  state,  that  I  was  sabpoenaed  to  appear  here  at  eleven 
o'clock  on  yesterday.  I  came  here,  and  attempted  to  come  in,  but  the 
Doorkeeper  kept  me  out.  I  told  him  that  I  was  subpoenaed  to  appear 
here,  as  a  witness,  at  eleven  o'clock.  He  still  refused  to  admit  me. 
Finally,  I  got  in,  and  took  a  seat  in  that  [pointing]  comer  of  the  room. 
Then,  the  Doorkeeper  went  to  Judge  Williams  and  Mr.  Campbell,  and 
said  that  I  professed  to  be  a  witness  in  this  case.  They  all  looked  at  me, 
but  made  no  recognition  of  me.  Then,  the  Doorkeeper  came  to  me,  and 
said  that  I  was  not  wanted,  and  told  me  to  leave.  I  then  went  home, 
and  sat  down  to  write  letters  for  the  steamer. 

The  Presiding  Offijcer, — I  presume  that  the  excuse  is  sufficient. 

EXAMINATION. 

Nr.  Edgerton. — ^Where  do  you  reside  ? 

A. — I  live  on  Bush  street. 

Q. — Do  you  know  the  Respondent  ? 

A. — I  am  not  personally  acquainted  with  him.  I  have  seen  him  sev- 
eral times. 

Q. — Have  you  ever  been  in  Calaveras  County  ? 

A. — I  was  at  Copperopolis,  in  Calaveras  County,  during  the  last  politi- 
cal campaign,  when  a  political  meeting  was  held  there. 

Q. — Who  spoke  there  on  that  evening  ? 

A. — I  believe  that  Tod  Eobinson  opened  the  meeting — made  the  first 
speech  ;  and  my  impression  is,  that  Judge  Hardy  followed ;  and  then,  I 
think,  Mr.  A.  F.  Dudley  followed;  and  then,  a  man  by  the  name  of 
George,  from  Amador  Cfounty. 

Q. — About  what  time  was  that  ? 

A. — My  impression  now  is  that  it  was  the  latter  part  of  August — the 
last  of  August,  about.  No ;  I  think  it  was  the  first  or  second  day  of 
September.  I  could  tell  precisely,  by  referring  to  some  minutes  which  I 
have. 

Q. — Many  people  assembled  there  ? 

A. — Well,  1  should  judge  that  there  were  over  two  hundred.  About 
that  number. 

Q. — Do  you  recollect  whether  Judge  Hardy  said  anything  in  that 
speech  upon  the  subject  of  the  present  difficulties  ? 

A, — I  think  that,  in  the  course  of  his  remarks,  he  made  use  of  these 
expressions  a  number  of  times.  He  spoke  against  the  Administration 
party,  rather  severely ;  he  denounced  it  for  carrying  on  "  this  unjust, 
unholy,  and  accursed  war,  against  the  Southern  Con&deracy."  I  think 
that  was  the  language  used  by  him. 

Q. — Do  you  recollect  anything  else  which  he  said  in  the  course  of 
that  speech,  that  had  a  bearing  upon  this  subject? 

A. — I  inferred,  from  his  speech,  that  he  was  in  favor  of — 

Mr.    Williams. — [Interrupting.]    We  object  to  your  inferences,  Sir. 

Witness. — Well,  1  can  only  give  the  substance  of  what  he  said. 

3ir.  Edgerton. — We  don't  ask  you  to  give  his  exact  language.  Give  the 
substance  of  what  he  said. 
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A. — ^Well,  he  spoke  in  favor  of  the  Southern  Confederacy  j  in  favor  of 
the  course  they  had  taken;  against  the  war  which  the  present  Adminis- 
tration was  prosecuting  against  them. 

Q. — You  say  that  Tod  Kohiuson  made  a  speech  there  on  that  even- 
ing? 

A. — Yes,  Sir. 

Q. — Do  you  recollect  anything  that  he  said  in  reference  to  this  sab- 
ject? 

A. — Well,  his  speech  was  in  a  decidedly  different  tone  of  language. 
He  spoke  against  the  war  which  was  being  prosecuted  against  the  South- 
ern Confederacy.  He  spoke  in  favor  of  pea«e  and  compromise.  Mr. 
Hardy  also  spoke  in  favor  of  compromise,  and  a  settlement  of  our  na- 
tional difficulties,  and  in  favor  of  bringing^  about  an  amicable  adjustment 
between  the  two  sections  of  the  country. 

Q. — ^Did  Judge  Hardy  say  anything  about  the  grievances  which  the 
South  had  sustained  at  the  bands  of  the  North,  or  of  the  Government? 

A. — Well,  I  could  not  repeat  any  of  his  declarations  about  that. 

Q. — ^About  what  time  do  you  say  this  was  ? 

A. — My  impression  is,  that  it  was  about  the  last  of  August.  I  know 
that  it  was  a  few  days  before  the  election.  A  week,  perhaps,  or  some- 
thing like  that. 

Q. — State  whether  Judge  Hardy  advocated  the  election  of  any  partic- 
ular ticket  ? 

A. — He  did.  He  advocated  the  success  of  the  McConnell  ticket.  AU 
the  speakers  advocated  that,  I  believe.  I  know  that  he  was  very  severe 
on  the  *^  Douglas  Democrats,''  as  he  termed  them,  for  bolting  from  the 
"  True  Democracy,"  as  he  called  them. 

CROSS   EXAMINATION. 

Mr.  WiUiarM, — Was  not  Judge  Hardy  rather  more  severe  on  the  Union 
Democrats  than  he  was  on  the  Kepublicans — ^it  being  rather  of  a  family 
quarrel  ? 

A. — ^Well,  I  think  he  was  a  little  more  severe  on  the  Union  Democrats 
than  he  was  on  the  members  of  the  other  party.  I  think  he  treated 
them  in  rather  a  different  strain  of  language. 

Q. — Now,  have  you  not  made  a  mistake,  and  attributed  to  Judge 
Hardy,  sentiments  which  were  expressed  by  Mr.  George,  on  that  even- 
ing? 

A. — No,  Sir.     The  expression  Judge  Hard}''  made  use  of,  in  regard  to 
the  war — that  it  was  an  unjust,  unholy,  and  accursed  war,  against  the ' 
Southern  Confederacy — made  an  impression  on  my  mind  that  i  could  not 
efface. 

Q. — Then  you  are  sure  that  Judge  Hardy  made  use  of  that  expression, 
and  not  Mr.  George  ? 

A. — I  am  sure  that  Mr.  Hardy  made  use  of  that  expression. 

Q. — May  not  Mr.  George  have  made  use  of  the  same  expression  f 

A. — He  may  have  done  so,  but  I  did  not  hear  him. 

Q. — How  long  was  that  speech  of  Judge  Hardy's  ? 

A. — I  think  it  may  have  been,  perhaps,  half  an  hour.  I  think  it  was 
not  half  as  long  as  Tod  Eobinson's.  Still,  I  cannot  tell  precisely  how 
long  it  was. 

Q. — ^You  say  that  it  was  not  more  than  half  as  long  as  Tod  Bobin- 
son's? 
A. — ^I  think  so. 
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Q. — ^And  you  have  a  distinct  picture  of  it  on  your  mind  ? 

A. — Of  some  remarks  in  it,  I  Lave. 

Q. — And  you  heard  Judge  Hardy  through  ? 

A. — I  think  so. 

Q. — Did  he  not  wind  up  his  speech  by  calling  for  three  cheers  for  the 
Constitution  and  the  Flag  of  the  Union  ? 

A. — I  did  not  hear  that. 

Q. — And  yet  you  heard  the  whole  speech  through  ? 

A. — I  think  I  did.  I  was  sitting  directly  in  front  of  him,  on  the  steps 
of  a  saloon,  on  the  opposite  side  of  the  street. 

Q. — Were  there  a  good  many  Union  Democrats  there? 

A. — I  think  that  the  people  generally  wore  there,  without  reference  to 
party. 

Q. — Did  the  same  crowd  attend  the  meeting  on  the  next  evening  ? 

A. — 1  was  not  there  on  the  next  evening. 

Q. — Now,  did,  or  did  not,  the  people  constituting  that  meeting  several 
times  interrupt  Mr.  George  with  some  interrogatories,  when  he  was  ex- 
pressing disunion  sentiments  ? 

A. — I  think  that  there  was  some  little  stir  there  at  that  time. 

Q. — ^Was  any  such  interruption  made  to  Judge  Hardy  when  he  was 
speaking?    Did  anybody  dissent  from  anything  which  he  said? 

A. — ^Mr.  George  made  use  of  a  good  many  funny  expressions — ^remarks 
which  created  laughter,  and  hissing,  etc.  That  was  about  all  there  was 
of  that,  I  think. 

Q. — Was  not  Mr.  George  interrupted,  not  with  laughter  alone,  but  was 
he  not  interrupted  sharply,  with  interrogatories,  by  apparently  Union 
men,  in  meeting,  when  he  was  uttering  sentiments  which  were  offensive 
to  them  as  Union  men  ? 

A. — ^Well,  I  do  not  know  that  he  was.  I  could  not  say  now.  I  paid 
less  attention  to  Mr.  George's  speech  than  to  any  of  the  others.  He  was 
the  last  speaker  of  the  evening,  and  a  good  many  of  the  audience  had 
left. 

Q. — You  state  that  Mr.  George  was  interrupted  in  the  course  of  his 
remarks  ? 

A. — Well,  there  was  some  laughter,  and  some  hissing. 

Q. — ^Were  there  not  dissenting  and  indignant  remarks  made  ? 

A. — There  might  have  been. 

Q. — ^Now,  were  there  the  same  interruptions  to  Judge  Hardy's  speech  ? 

A. — I  would  state,  that  I  think  it  was  a  pretty  civil  meeting.  I  don't 
know  as  Judge  Hardy  was  interrupted. 

Q. — The  crowd  was  made  up  of  Eepublicans,  and  Union  Democrats, 
and  Breckinridgers,  was  it  not  ? 

A. — ^Yes,  Sir ;  the  people  generally. 

The  Court  then  adjourned  to  Friday  morning,  May  ninth,  at  eleven 
o'clock. 
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REBUTTAL    TESTIMONY    FOR    THE    PROSECUTION 


A  PKOPOSITION. 

Mr,  Williams. — ^Mr.  President :  I  have  a  suggestion  and  a  proposal  to 
make  to  the  Managers  and  to  the  Court,  in  relation  to  the  mode  of  the 
proceedings  in  closing  this  case.  It  might,  off  hand,  seem  to  be  prema- 
ture. The  Senate  have  already  refused  to  entertain,  early  in  the  pro- 
ceedings, the  question  as  to  the  order  of  summing  up  this  case,  and  as  to 
how  many  Counsel  shall  be  heard.  They  have  reserved  that  until  the 
close  of  the  evidence.  It  might,  therefore,  seem  that  the  proposal 
which  I  now  make  to  the  Managers,  was  premature.  I  shall  state  rea- 
sons, however,  which  I  think  will  be  entirely  satisfactory  to  the  Court, 
for  making  the  proposal  now,  instead  of  waiting  until  the  testimony  is 
dosed. 

We  have  now  been,  or  shall  have  been  to-morrow,  two  entire  weeks 
taking  the  evidence  in  this  case.  We  have  the  evidence  before  us,  down 
to  the  resting  of  the  Prosecution.  We  have  the  printed  testimony  of 
the  whole  of  the  Prosecution's  case.  We  have  not  one  word  of  the  evi- 
dence on  the  part  of  the  Defence.  Of  this  I  do  not  complain.  Upon 
this  I  do  not  base  my  action,  for  I  care  very  little  about  the  printed 
testimony.  I  have  tried  this  case  as  I  try  all  cases;  regularly  and 
thoroughly  as  I  am  capable  of  doing;  at  the  same  time  endeavoring  to 
condense  the  proceedings  upon  our  side  as  much  as  was  possible,  consist- 
ently with  the  true  interests  of  my  client.  I  have  deemed  it  important 
to  him  not  to  raise  objections  which  should  exclude  evidence,  by  reason 
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of  which  it  might  be  said  that  Judge  Hardy  had  been  acquitted,  if 
quitted,  by  the  exchision  of  testimony  which  had  been  offered  against 
him.  I  have  endeavored  to  elicit  and  procure  everything  that  could  be 
said  against  him,  in  the  way  of  evidence,  whether  it  was  pertinent  or 
impertinent,  relevant  or  irrelevant,  to  the  Articles  of  Impeachment, 
whether  it  went  to  sustain  charges  that  were  legal,  and  upon  which  he 
could  by  any  legal  possibility  be  convicted,  or  not.  While  I  have  done 
this,  I  have  endeavored  to  shorten  the  trial  as  much  as  I  could;  and 
now  I  am  going  to  make  a  proposal  in  furtherance  of  that  object. 

This  is  not  a  jury.  This  is  not  a  forum,  made  of  men  who  come  from 
such  pursuits  that  they  would  ngt  bo  likely  to  comprehend  testimony, 
and  its  legal  bearing,  when  it  comes  out.  This  Court  is  capable  of  appre- 
ciating the  evidence  as  they  hear  it,  judging  of  it  as  it  comes  out,  and 
balancing  it  as  it  goes  along.  I  propose  now,  to  the  Managers,  to  submit 
this  case,  when  the  evidence  shall  have  been  closed,  without  argument 
upon  either  side.  I  think  they  will  have  no  right  to  complain  of  this  pro- 
ceeding. They  have  had  one  very  full  argument  upon  the  case,  in  ad- 
vance j  but  I  am.  not  now  complaining  of  tnat,  myself,  cither. 

But  first,  I  will  state  the  reason  why  this  offer  of  mine  should  not  be 
deemed  premature.  I  stated  the  reason  why  we  should  not  wait  until 
the  evidence  is  closed,  before  making  this  offer.  It  is  for  the  reason  that 
the  gentlemen  opposed  to  me  know,  as  well  as  I  do  —  for  they  are  old 
stagers  in  the  profession — that  the  labor  of  preparation  for  argument  of 
this  kind  is  much  greater  than  argument  itself  And,  if  we  are  not  to 
argue  the  case,  we  do  not  wish  to  bestow  the  night  labor  that  will  be  re- 
quired for  the  preparation  of  that  argument.  I  make  this  proposition, 
and  wish  to  state  that  I  do  it  not  for  the  purpose  of  making  any  kind  of 
stock  out  of  it,  either  favor  for  ourselves  or  prejudice  against  them,  for 
the  reason  that  I  do  not  propose  to  hold  them  responsible.  I  do  not  pro- 
pose to  ask  them  for  an  answer  to  it.  They  are  employed  as  Counsel ; 
they  are  under  the  control  of  their  clients.  The  Managers  arc  the  men 
to  determine  this.  And  while  I  say  I  do  not  wish  to  throw  any  respon- 
sibility upon  them,  or  make  any  favor  for  myself,  I  will  own  up  this  far: 
I  do  desire  and  do  intend  to  fasten  the  responsibility  of  the  character 
of  this  Prosecution  upon  those  who  are  the  real  authors  of  it.  Counsel 
are  but  the  instruments  j  they  do  but  their  duty ;  and,  while  they  have 
done  their  duty  thoroughly  and  well,  zealously  and  actively,  and  as  ably 
as  such  duties  have  over  been  performed. upon  a  similar  occasion  in  this 
State,  they  have  still  performed  that  duty  fairly,  appropriately,  and  in  a 
courteous  manner. 

I  wish  now,  your  Honor,  to  say  to  the  Court,  that  I  ask  them  to  now 
decide  upon  py  proposal;  not  to  wait  until  the  evidence  is  closed,  when 
we  must  have  spent  nights  in  looking  over  this  testimony,  collating  it, 
regrouping  the  witnesses,  and  what  they  have  sworn  to.  I  ask  that  the 
Senate  shall  now  say,  as  they  have  a  perfect  right  to  say,  for  it  is  all 
within  their  control,  how  these  jiroceedings  shall  be  closed.  The  mem- 
bers of  the  Court  have  heard  various  interlocutory  arguments;  they 
have  heard  a  full  opening  speech  on  the  part  of  the  Prosecution.  They 
have  the  right  now  to  say  whether  they  will  hear  a  full  closing  argo- 
ment,  or  not.  And  with  these  views,  I  ask  the  Court  to  now  say,Dy 
their  resolution,  that  they  will  not  hear  argument  upon  this  case  afler 
the  closing  of  the  evidence.  It  may  be  thought,  perhaps,  and  I  will  not 
say  how  justly,  that  I  am  intimidated  by  the  strong  array  against  me. 
Lot  that  be  so.  It  may  be  thought  that  between  two  able  Counsel  here, 
I  expect  to  be  pulverized.    Let  that  impression  go.    I  will  take  my  shave 
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of  the  responsibility.  I  never,  so  help  me  Grod,  in  the  trial  of  a  case, 
had  any  other  view  in  its  progress,  upon  the  question  of  whether  I 
would  make  a  speech  or  not,  than  duty  to  my  client.  I  do  not  think 
that  a  Court  of  Justice,  especially  a  High  Court  of  Justice  like  this,  is 
the  place  for  a  man  to  seek  to  make  a  personal  display,  if  he  has  the  van- 
ity to  think  he  can  make  one  that  will  be  creditable  to  him.  I  know 
the  gentlemen  opposed  to  me  are  too  experienced,  too  thoroughly  versed 
in  the  practice  of  their  profession,  and  have  too  high  a  sense  of  its  duties, 
to  desire  any  such  thing.  I  know  they  do  not  desire  it  on  their  own 
account,  and  I  know  that  on  that  point  they  will  sympathize  with  me. 

Now,  I  make  this  proposition  -,  and  I  make  it  to  the  Managers,  and  to 
those  who  stand  behind  the  Managers.  And  if  they  reject  it,  and  keep 
this  Senate  here  for  another  week,  let  them  take  the  responsibility  of  it. 
The  testimony  will  not  be  closed  until  to-morrow  morning,  or  some  time 
to-morrow,  probably. 

The  Preiidiny  Officer. — Do  you  propose  to  move  the  Court  that  they 
shall  not  hear  argument  upon  the  case? 

Mr,  WUliams.—i  stated  that,  distinctly. 

The  Presiding  Officer, — That  they  shall  not  be  heard  ? 

Mr,  Williams. — I  intend  to  ask  for  an  order  providing  that  the  case 
shall  be  submitted  when  the  evidence  is  closed.  And  if  there  is  any- 
thing extraordinary  in  that,  or  if  it  is  out  of  order — and  t^e  President 
suggests  it  is — I  will  endeavor  to  remove  that  impression,  or  take  my 
seat,  under  the  decision.  Now  then,  I  make  this  offer,  to  submit  this 
case  upon  the  close  of  the  testimony ;  and  I  ask  the  Managers  to  give 
me  an  answer,  and  then  I  will  make  another  motion,  depending  upon 
their  action  in  this  matter. 

Afr.  Campbell. — The  Counsel  for  the  Hespondent  knows,  or  ought  to 
know,  as  well  as  any  member  of  the  bar,  that  it  is  entirely  beyond  all 
professional  rule,  to  make  offers  of  this  kind,  publicly,  and  with  a  view  to 
effect.    That  offer  has  already  been  submitted — 

Mr.  Williams. — [Interrupting.]     No,  Sir ;  No,  Sir.     You  are  mistaken. 

Mr.  Campbell. — [Continuing.]  That  offer  has  already  been  submitted, 
privately — 

Mr.  Williams. — [Interrupting.]  No,  Sir;  you  are  mistaken  there.  I 
never  have  submitted  an  offer  of  that  kind  privately. 

Mr.  Campbell. — Did  not  you  suggest  to  us  to  meet  last  night,  to  dis- 
cuss the  matter  ?  And  did  not  we  meet  ?  And  were  not  you  so  in- 
formed ? 

Mr.  Williams. — I  stated  to  Mr.  Edgerton,  distinctly,  that  we  would  not 
make  any  such  offer.  I  asked  you,  if,  should  the  Senate  so  decide,  you 
would  be  satisfied  ? 

Mr.  Campbell. — The  Counsel  desired  the  Managers  and  Counsel  to  have 
a  meeting,  to  know  whether  such  a  proposition  should  be  made. 

Mr.  WUliams. — Yes. 

Mr.  Campbell. — Well,  if  I  had  understood  it  in  that  light,  I  would  not 
have  been  foolish  enough  to  request  the  Managers  to  hold  a  meeting  for 
such  a  purpose.  Now,  Sir,  the  character  of  this  offer  is  as  plain  as  any- 
thing can  be.  But  I  will  say,  in  regard  to  it,  now,  for  fear  that  we  may 
be  misunderstood,  or  that  our  action  may  be  misconstrued,  that  the 
Managers  are  unanimously  of  the  opinion,  and  so  are  the  Counsel  whom 
they  have  employed  to  assist  them  in  this  prosecution,  that  the  submis- 
sion, without  argument,  of  a  high  State  cause,  of  this  character,  would 
be  a  dereliction  of  duty  on  their  part,  which  would  not  be  justified  or 
excused^  either  by  those  who  sent  the  Managers  here,  or  by  the  people 
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of  the  State,  whom  they  represent ;  that  such  a  course  is  entirely  with- 
out precedent,  and  that  it  would  justly  expose  them  to  a  censure  which 
they  would  not  be  prepared  successfully  to  rebut.  If  the  Senate  make 
any  order  upon  the  subject,  we  shall  cheerfully  obey  that  order ;  but,  so 
far  as  giving  any  consent  is  concerned,  it  is  the  unanimous  opinion  of  the 
Managers,  that  such  an  assent  ought  not  to  be  expected  on  their  part, 
and  that  they  could  not  do  so  without  a  violation  of  the  duties  entrusted 
to  them.  The  Counsel  would  gladly  escape  the  labor  of  the  summing 
up  of  this  case,  and  the  labor  of  preparation  therefor ;  but,  at  the  same 
time,  they  feel  that  it  is  their  duty  to  agree  in  the  opinion  of  the  Mana- 
gers— that  to  submit  this  case  without  argument,  would  be  entirely  un- 
precedented, and  that  neither  the  Managers  nor  their  Counsel  would  be 
justified  in  assenting  to  any  such  proposition. 

Mr.  Williams, — I  do  not  disguise  tne  fact  that  I  am  anxious  to  close 
this  trial — ^anxious  on  my  own  account.  I  have,  instead  of  being  im- 
pelled by  Judge  Hardy's  request  in  this  matter,  obtained  his  consent  to 
this  course. 

The  Presiding  Officer. — ^I  do  not  consider,  myself,  that  this  offer  should 
have  been  made  by  you  to  the  Managers  here,  in  the  presence  of  this 
Court,  at  all.  If  you  wish  to  move  the  Court  for  an  order,  you  are  en- 
titled to  make  the  motion.  But  the  proposition  for  a  contract  between 
the  parties,  I  deem,  should  not  have  been  made  here. 

Mr.  Williams. — I  have  made  no  such  proposition. 

Mr.  CampbeU. — You  made  the  proposition  distinctly,  I  should  think. 

the  Presiding  Officer. — The  Constitution  says  that  parties  have  a  right 
to  be  heard  by  Counsel.  The  rule  adopted  by  this  body,  in  relation  to 
this  very  matter,  says  that  they  shall  be  heard  by  Counsel.  I  cannot 
consider  a  derogation  of  that  rule,  and  of  the  Constitution  of  the  State, 
is  in  order.    It  is  for  the  Senate  itself,  of  its  own  motion,  to  decide  this. 

Mr.  Williams. — ^Under  the  intimation  from  the  Chair,  which,  I  take  it, 
will  have  a  controlling  influence  here,  I  withdraw  the  motion  for  the 
present.  I  am  not  at  all  certain  but  I  shall  decline  to  argue  the  cause, 
if,  on  the  part  of  the  Prosecution,  they  choose  to  argue  it  after  that — all 
right. 

Mr.  Campbell. — ^A  little  more  buncombe  will-do,  General. 

[Mr.  Edgerton  read  over  a  list  of  witnesses,  and  those  who  were  pres- 
ent  came  forward,  and  were  sworn.] 


TESTIMONY   TO  SUSTAIN  A.  P.  DUDLEY  RESUMED. 


TESTIMONY  OF  CHARLES  LOMBABD. 

Charles  Lombard,  being  called  and  sworn,  testified  as  follows 

Mr.  Edgerton. — Where  do  you  reside  ? 

A. — I  reside  here,  now. 

Q. — ^Have  you  ever  lived  at  Mokelumne  Hill  ? 

A. — Yes. 

Q. — ^How  long  have  you  lived  there  ? 
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A. — ^Pive  years  and  a  half. 

Q. — ^Did  you  know  Allan  P.  Dudley,  at  that  time  ? 

A.— I  did. 

Q. — Were  you  generally  acquainted  throughout  that  community  ? 

A. — ^Ye8. 

Q. — Were  you  acquainted  with  Dudley's  reputation,  throughout  that 
community,  for  truth  and  veracity  ? 

A. — ^Yes. 

Q. — Was  it  good,  or  bad  ? 

A. — ^In  some  cases,  good ;  and  some,  bad. 

Q. — Just  define,  and  explain  yourself. 

A. — Well,  Sir,  on  the  street  his  reputation  was  bad ;  talking  politics, 
telling  stories,  and  the  like. 

Q. — In  what  particular  was  it  good  ? 

A. — ^Well,  in  a  matter  of  seriousness,  I  should  judge  it  was. 

Q. — From  your  knowledge  of  his  reputation  for  truth  and  veracity, 
would  you  believe  him  under  oath  ? 

A. — I  would.  Sir,  all  the  time. 

CROSS  EXAMINATION. 

Mr.  Williams. — ^Have  you  never  heard  Dudley's  reputation  generally 
spoken  of  without  this  nice  distinction  you  have  mentioned — that  he 
would  lie  in  one  place,  and  tell  the  truth  in  another  ? 

A. — He  had  the  same  reputation  in  my  county  that  I  have  given.  I 
have  heard  him  talked  about  in  different  ways. 

Q. — Have  you  heard  his  general  character  for  veracity  questioned, 
without  making  this  distinction  ? 

A. — Not  under  oath. 

Q. — 1  do  not  ask  you  as  to  that.  I  ask  you  as  to  his  general  character 
as  a  man  of  truth  ? 

A. — Yes ;  I  have  heard  it  questioned. 

Q. — By  a  great  many  people  ? 

A. — ^By  a  number. 

Q. — And  your  opinion  is,  that  his  reputation,  as  talked  of  in  the  streets, 
is  bad  ? 

A. — ^Yes. 

RE-DIBEOT  EXAMINATION. 

Mr.  Edgerton, — ^When  you  say  you  have  heard  Mr.  Dudley's  reputation 
for  truth  questioned,  in  what  manner  do  you  mean  ?  As  to  political  sub- 
jects, telling  stories,  and  joking  ? 

A. — On  political  matters,  telling  stories  in  the  streets,  etc.,  his  veracity 
is  always  questioned.    I  believe  him  when  I  please  ]  when  I  don't,  I  don't. 

Q. — ant  in  serious  matters  you  do  believe  him,  and  would,  on  oath  ? 

A. — I  would,  Sir. 


TESTIMONY  OF  SAMUEL  OEANE. 

Samuel  Crane,  being  called  and  sworn,  testified  as  follows  t 

Mr.  Edgerton. — ^Where  do  you  reside  f 

A. — In  this  city. 

Q. — ^Have  you  ever  lived  at  Hokelumne  Hill  ? 
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A. — ^I  lived  there  in  eighteen  hundred  and  fifty-one  and  eighteen  hun- 
dred and  fifty-two.    I  lived  in  Calaveras  County  ten  years. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — Yes. 

Q. — Were  you  generally  acquainted  throughout  Calaveras  County, 
when  there  ? 

A. — I  was  generally  acquainted  throughout  the  community  there. 

Q. — ^Do  you  know  Dudley's  reputation  there,  for  truth  and  veracity  ? 

A. — ^Yes. 

Q. — Is  it  good,  or  bad  ? 

A. — His  reputation  for  truth  and  veracity  is  good. 

Q. — From  what  you  know  of  his  reputation,  for  truth  and  veracity, 
would  you  believe  him  under  oath  ? 

A. — 1  would.  I  would  make  a  distinction  about  whether  he  would  tell 
a  crow's-head  story  or  joke. 

CROSS  EXAMINATION. 

Mr.  Williams. — Dudley  was  in  the  habit  of  telling  crow's-head  stories, 
was  he  ? 

A. — ^Yes ;  on  the  stump,  and  about. 

Q.— 'Upon  some  subjects  has  he  the  reputation  of  being  a  great  liar  ? 

A. — ^Well,  his  reputation  would  be  this  :  When  he  was  in  a  bar  room, 
talking  with  you,  you  would  think  he  was  playing  you.  And  you  would 
expect  to  take  him  as  you  find  him,  and  trust  to  your  own  judgment. 

Q. — That  is  not  exactly  au  answer  to  my  question.  I  ask  you : 
Whether  Dudley  has  not  that  general  reputation,  that  upon  some  Bob- 
jects  no  confidence  whatever  is  placed  in  his  word  ? 

A. — Well,  Sir,  if  Dudley  would  tell  me — 

Air.  TF*Ktam«.— [Interrupting.]  No,  that  is  not  the  answer.  I  do  not 
want  an  elaboration  of  it.  You  may  make  any  explanation  afterwards, 
you  please.  £ut  I  want  you  to  answer  this  question  :  Whether  or  not, 
upon  some  subjects,  he  has  not  the  reputation  there  of  being  a  ^reat 
liar? 

A. — Well,  upon  political  subjects,  and  upon  law  questions,  or  about  a 
case.  He  beat  me  once  in  a  case,  and  I  thought — well,  he  beat  me  ^when 
I  was  right,  I  thought.  But  then  I  thought  he  won  it  by  getting 
ahead  of  the  jury. 

Q. — Did  he  get  ahead  of  the  jury  by  telling  falsehoods  ? 

A. — ^No,  Sir.  He  would  keep  them  laughing  all  the  time,  telling  them 
stories.  There  are  those  there  who  think  his  usual  reputation  in  bar 
rooms  and  saloons  is  bad. 

Q. — I  want  to  put  this  general  question  to  you :  Whether,  in  ordinary 
matters  of  conversation,  not  on  oath,  he  is  a  man  in  whose  word  people 
place  that  reliance  that  they  do  in  that  of  men  of  good  character  and 
standing  in  the  community  ? 

A. — There  are  some  who  do  not, 

Q. — Is,  or  not,  that  the  general  reputation  ? 

A. — The  general  reputation  of  Dudley  would  be,  I  believe,  that  they 
would  believe  him. 

Q. — Believe  him,  generally  ?    In  all  ordinary  matters  ? 

A. — Yes,  I  believe  so.     There  are  some  who  would  not. 

Q. — ^Now,  in  an  ordinary  matter,  upon  an  ordinary  question  of  fact, 
where  he  has  any  feeling  of  interest,  do  you  think  his  neighbors  would 
place  that  reliance  upon  his  statement  that  they  would  upon  that  of 
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men  of  good  standing,  men  of  truth  and  &ir  character,  other  lawjrers 
there  ? 

A. — There  are  some  there  who  wonld  not. 

Q. — Is  not  that  the  general  understanding  there — ^that  they  would  not, 
where  there  was  a  question  of  fact  depending  upon  a  question  of  veracity 
between  him  and  one  of  his  respectahle  neighhors — such  a  man  as  Mr. 
Highy,  for  instance — ^place  confidence  in  his  (Dudley's)  word  as  against 
that  of  a  man  of  good  standing  for  truth  and  veracity  there  ? 

A. — ^As  I  said  hefore,  there  are  many  who  would  not. 

Q. — Is  not  that  the  general  impression  there  ? 

A. — I  do  not  say  the  general  impression ;  I  cannot  say  that  it  is. 

Q. — ^Well,  the  general  talk.  Suppose  such  a  man  as  I  have  mentioned, 
Btated  a  fact  on  one  side,  .and  Dudley  stated  the  contrary,  where  Dudley 
had  any  interest  or  feeling;  I  ask  you  whether  Dudley's  statement  would 
bo  taken  as  quickly  as  that  of  the  other  man  ? 

A. — I  presume  there  are  men  who  would  be  relied  upon  much  quicker 
than  Mr.  Dudley. 

R£-I>IBEOT  EXAMINATION. 

Mr,  Edgerton, — I  understand  you  to  say,  that  in  all  serious  business  re- 
lations of  life,  Dudley's  reputation  is  good  ? 

A. — I  have  never  heard  him  doubted  on  any  serious  matter. 


TESTIMONY  OF  8.  L.    MAOBE. 

S.  L.  Magee,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton, — ^Where  do  you  live  ? 

A. — At  Mokelumne  Hill. 

Q. — How  long  have  you  lived  there  ? 

A. — Since  eighteen  hundred  and  fifty. 

Q. — Do  you  know  Allan  P.  Dudley  f 

A. — I  do. 

Q. — ^Are  you  generally  acquainted  throughout  CalaveraiB  County  ? 

A. — ^Yes. 

Q. — ^Do  you  know  Dudley's  general  reputation  there,  for  truth  and  ve- 
racity ? 

A. — I  do. 

Q. — ^Is  it  good,  or  bad  f 

A. — It  is  good. 

Q. — From  your  knowledge  of  that  reputation,  would  you  believe  him 
under  oath  ? 

A. — I  would. 

Mr.  Edgerton. — That  is  all. 

Mr.  WiUiams. — ^You  can  pass,  sir. 

Mr.  Highy. — Don't  leave,  Mr.  Magee.    Bemain  here  in  the  room. 


TESTIMONY  OF  HBNBY  ATWOOD. 

Henry  Atwood,  being  caUed  and  sworn,  testified  as  follows : 
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Mr.  Edgerton. — Where  do  you  reside  ? 

A. — At  Mokelumne  Hill. 

Q. — ^How  long  have  you  lived  there  ? 

A. — ^Ahout  eight  or  nine  years. 

Q. — ^Are  you  generally  acquainted  throughout  the  community  there  ? 

A. — Yes. 

Q. — ^You  keep  a  hotel  there,  do  you  not  ? 

A. — ^Yes. 

Q. — ^Do  you  know  Allan  P.  Dudley  ? 

A. — Yes. 

Q. — How  long  have  you  known  him  ? 

A. — ^About  seven  years. 

Q. — ^Are  you  acquainted  with  his  general  reputation  in  that  commu- 
nity, for  truth  and  veracity  ? 

A. — ^Yes. 

Q. — ^Is  that  reputation  good,  or  bad  ? 

A. — Good,  to  me. 

Q. — From  what  you  know  of  his  reputation,  in  that  particular,  would 
you  believe  him  under  oath  ? 

A. — Certainly. 

CROSS  EXAMINATION. 

Mr.  WtUtams. — What  did  you  say  was  your  business  ? 

A. — ^Hotel  keeping. 

Q. — You  know  Dudley  pretty  well,  do  you  not  ? 

A. — Yes. 

Q. — ^He  is  a  customer  of  yours  ? 

A. — ^Yes. 


TESTIMONY  OP  M.   W.   BPAULDINQ. 

M.  W.  Spaulding,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — ^Where  do  you  reside  ? 

A. — ^At  San  Francisco. 

Q. — Have  you  ever  lived  at  Mokelumne  Hill  ? 

A. — I  have. 

Q. — ^How  long  have  you  lived  there  ? 

A. — I  lived  at  Mokelumne  Hill,  or  in  the  neighborhood,  five  years. 

Q. — Were  you  generally  acquainted  throughout  that  community,  when 
you  were  there  ? 

A. — ^I  was. 

Q. — Did  you  know  Allan  P.  Dudley  ? 

A.— I  did. 

Q. — ^Did  you  know  his  reputation  in  that  community,  at  that  time,  for 
truth  and  veracity  ? 

A.— I  did. 

Q. — ^Was  it  good,  or  bad  ? 

A. — Good. 

Q. — From  what  you  know  of  it,  would  you  believe  him  under  oath  ? 

A. — I  would. 


423 

TESTIMONY  OF  WILLIAM  H.   LEAVITT. 

William  H.  Leavitt,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — ^Where  do  you  live  ? 

A. — ^At  Mokelumne  Hill. 

Q. — How  long  have  you  lived  there  ? 

A. — ^About  ten  years. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — I  do. 

Q. — How  long  have  you  known  him  ? 

A. — I  think  it  is  about  eight  years. 

Q. — Are  you  generally  acquainted  throughout  that  community  ? 

A. — I  am. 

Q. — Do  you  know  Dudley's  general  reputation  there,  for  truth  and 
veracity  ? 

A. — ^1  think  so. 

Q. — Is  it  good,  or  bad  ? 

A. — ^As  far  as  the  business  relations  of  life  go,  I  do  not  know  as  I  ever 
heard  it  questioned. 

Q. — From  your  knowledge  of  his  reputation  for  truth  and  veracity, 
would  you  believe  him  under  oath  ? 

A. — ^I  would. 

JUr.  Edgerton, — That  is  all. 

Mr.  WiUiams. — "No  questions. 

Mr.  Edgerton. — May  it  please  the  Court,  we  are  through  with  this 
branch  of  the  case. 

Mr.  Williams. — ^You  will  recollect,  Mr.  Edgerton,  that  we  reserved  a 
couple  of  witnesses  on  this  question,  and  that  I  suggested  to  you  yester- 
day that  we  would  give  in  their  testimony  then,  or  when  you  should 
conclude  on  this  branch. 

Mr.  Edgerton. — ^We  object  to  the  Defence  putting  in  any  more  testimony 
on  this  subject. 

Mr.  Williams, — The  Court  will  recollect  that  we  reserved  the  privilege, 
and  that  it  was  granted  us,  to  swear  another  witness,  or  two — ^no  more 
than  two— on  this  question. 

The  Presiding  Officer. — That  is  so. 

Mr.  Edgerton. — I  think  General  Williams  mooted  that  question  after  we 
begun  our  examination. 

Mr.  Highy. — Oh,  no.  I  recollect  that  General  Williams  reserved  the 
right  to  examine  Mr.  McHale. 


TESTIMONY  OF   ULICK  MCHALE. 

[Called  by  the  Defence.] 

XJlick  McHale,  being  called  and  sworn,  testified  as  follows : 

Mr.  Williams. — ^Where  do  you  reside  ? 

A. — In  the  Fifth  Township,  Calaveras  County. 

Q. — ^What  is  your  business  ? 

A. — ^Mining. 

Q. — ^How  long  have  you  lived  in  Calaveras  County  ? 

A. — Since  eighteen  hundred  and  fifty-six. 
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Q. — How  far  do  you  live  from  Mokelnmne  Hill  ? 

A. — It  is  considered  about  nine  or  ten  miles. 

Q. — Are  you  well  acquainted  in  Calaveras  County  ? 

A. — Pretty  well. 

Q. — Are  you  acquainted  at  Mokelumne  Hill  ? 

A. — I  have  been  there  several  times. 

Q. — Do  you  know  Allan  P.  Dudley  ? 

A. — Yes. 

Q. — ^Do  you  know  his  reputation  for  truth  and  veracity  in  that  conn- 
ty? 

A. — ^Yes. 

Q. — What  is  his  reputation  in  that  county  for  truth  and  verapity  ?  Ifl 
it  good,  or  bad  ? 

A. — I  do  not  consider  it  good. 

Q. — State  whether  you  consider  it  bad,  or  not. 

A. — Well,  I  would  not  consider  it  good. 

Senator  Crane. — The  question  was,  whether  you  consider  it  bad. 

Witness. — I  consider  a  question — 

Mr.  Williams. — ^Answer  the  question ;  do  you  consider  it  good,  or  bad  ? 

A.— Bad. 

Q. — From  his  reputation  in  that  county,  would  you  believe  him  on 
oath  ? 

A. — I  could  not. 

Mr.  Williams. — Now,  Mr.  President,  I  have  exhausted  my  absolute 
right  on  this  subject,  and  I  ask  the  Court  to  exercise  the  same  indul- 
gence towards  us  which  they  have  done  to  the  Prosecution,  in  reopening 
a  branch  of  the  case  which  they  had  closed.  The  Court  has  decided  that 
they  should  have  the  right,  and  has  allowed  the  Prosecution  to  do  thai 
We  ask  to  introduce  a  small  number — say  half  a  dozen — of  witnesses 
upon  this  point. 

A  Senator. — ^Would  the  other  side  then  have  the  right  to  introduce  wit- 
nesses in  rebuttal  of  them  ? 

Mr.  WiUUmis. — ^Yes. 

Mr.  Edgerton. — We  object  to  this,  most  strenuously.  There  is  no  simi- 
larity between  this  action,  now,  and  that  yesterday.  The  evidence  we 
introduced  yesterday,  on  the  question  of  loyalty,  was  strictly  in  rebuttal. 
They  had  an  affirmative  case  to  make  out  against  Mr.  Dudley.  They 
have  made  it,  and  we  shall  claim  that  we  have  refuted  their  charge.  It 
seems  to  me  there  is  no  analogy  between  the  two  cases ;  and  if  they  go 
on  and  try  to  outnumber  us,  we  will  have  to  rebut,  and  there  will  never 
be  an  end. 

The  Presiding  Officer. — The  Chair  was  opposed  to  admitting  this  at  the 
outset,  but  the  Court  held  otherwise.  Hiiving  once  exercised  discretion 
in  favor  of  the  Eespondent  in  this  matter,  I  shall  be  inclined  to  refuse 
the  application.    This  is  the  second  time,  upon  the  same  point. 

Mr.  Williams. — That  can  hardly  be  considered  so,  because  this  witness, 
just  examined,  was  a  witness  who  was  sick  and  unable  to  be  here  before. 

T?ie  Presiding  Officer. — It  is  not  a  matter  of  discussion  at  all  in  regard 
to  that  witness;  his  examination  was  a  matter  of  right.  But  this  appli- 
cation is,  I  say,  an  application  to  reopen  the  same  class  of  testimony. 
Does  any  Senator  desire  to  entertain  this  testimony  ? 

Senator  GaskiU. — I  move  no  more  be  received,*  on  either  side,  on  this 
point.    I  cannot  see  the  advantage  of  it. 

Mr.  WiUiams. — Well,  I  do  not  desire  to  consume  the  time  of  the  Court, 
arguing  it. 
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DIRECT    TESTIMONY    IN    REBUTTAL    RESUMED. 


Mr.  Highy. — With  the  leave  of  the  Court,  the  Prosecution  will  call 
some  more  witnesses. 


H.  J.   TILDEN,  RECALLED. 


H.  J.  Tilden,  recalled,  testified  as  follows  : 

Mr.  Edgerton. — ^Do  you  know  W.  F.  Moses  ? 

A. — I  do.  I  know  Mr.  Moses — I  believe  W.  F.  is  his  given  name— of 
Mokelumne  Hill. 

Q. — I  mean  the  Moses  who  was  a  witness  on  the  stand  here  ? 

A. — I  know  him. 

Q. — State  whether,  at  the  Euss  House,  on  the  sixth  of  May,  you  heard 
any  statement  from  him  in  regard  to  the  witnesses  of  the  Prosecution  in 
this  case  ? 

A. — I  heard  a  statement  there,  I  think  it  was  nicht  before  last,  between 
five  and  six  o'clock ;  iust  before  dinner  hour,  or  about  dinner  hour. 

Mr.  WiUiarm. — I  object  to  this  testimony.  I  would  inquire  of  the 
Court,  whether,  after  the  Prosecution  have  asked  a  witness  on  the  stand 
if  he  made  some  statement,  a  question  not  material  to  the  case,  they  can 
contradict  him  upon  it  ? 

The  Presiding  Officer. — The  Counsel  assumes  the  question  was  not  mate- 
rial.    Whether  it  was,  or  was  not,  remains  to  be  shown. 

Mr.  Edgerton. — It  is  material  in  this  way :  Moses  was  one  of  their  wit- 
nesses. We  undertook  to  show  his  animus  or  his  malice  towards  the 
witnesses  for  the  Prosecution ;  and  we  asked  him  a  distinct  question,  as  to 
whether  he  made  a  declaration  against  those  witnesses — giving  time  and 
place. 

Mr.  WiUiams. — If  that  is  a  material  question,  we  can  go  on  and  ask  ques- 
tions in  regard  to  every  witness  here ;  and  the  Senate  will  have  a  good 
long  time  to  sit  here. 

Mr.  Edgerton. — It  is  material  in  this  way,  on  the  question  of  malice 
and  the  feelings  he  is  actuated  by  towards  the  Prosecution.  And  further, 
it  shows  the  value  of  his  testimony  on  the  question  of  truth  and  veracity, 
because  if  he  made  one  statement  there,  and  another  here,  and  told  a 
falsehood  in  one  particular,  it  is  likelv  he  would  in  another  instance. 

Mr.  Wtlltams.—l  ask  the  Court  to  decide. 

The  Presiding  Officer. — The  animus  of  one  witness  towards  another  on 
the  contrary  side,  is  not  material.  The  animus  towards  Judge  Hardy  is 
the  question.     We  must  stop  somewhere. 

Mr.  Wxttxams. — ^[Sotto  voce.]    It  is  to  be  hoped  so. 

Mr.  Edgerton. — ^Well,  let  it  go. 


W.   L.   DUDLBT,  RECALLED. 

W.  L.  Dudley,  recalled,  testified  as  follows : 
54 
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come  at  the  general  character  of  mind,  oat  of  which  these  specifications, 
which  we  have  given  in  our  Articles  of  Impeachment,  have  grown. 
Whether  they  do  come  from  a  mind,  in  its  general  hearing  and  tone, 
harmonizing  with  the  language  he  uses  on  these  different  occasions,  or 
whether,  in  reality,  he  he  a  good  and  loyal  man,  and  these  are  merely 
offshoots,  in  jovial  moments,  they  all  have  one  connection  precisely.  We 
are  using  this  to  show  general  character }  to  rebut  the  showing  of  the 
Defence.  It  is  rebuttal  against  them — ^general  character  against  general 
character ;  rebuttal  on  one  side,  against  the  other.  It  was  claimed  here, 
by  Counsel  on  the  part  of  the  Defence,  that  we  should,  in  the  Impeach- 
ment, be  held  to  the  rule  of  law  in  asking  questions.  We  observed  it. 
We  claim,  if  the  door  is  open  for  the  Defence,  it  certainly  must  be  for 
the  Prosecution ;  and  that  all  these  questions  should  be  admitted. 

The  Presiding  Officer. — The  simple  question  now  is,  whether  the  precise 
testimony  offered,  relative  to  Judge  Hardy's  conversation,  is  admissible. 
You  cannot  discuss  the  specifications  of  the  Prosecution  with  General 
Williams,  in  order  to  show  that  on  all  occasions,  in  admitting  to  citizen- 
ship, Judge  Hardy  put,  or  did  not  put,  all  the  regular  questions.  Your 
offer  is  to  show  that  the  witness  put  the  question  to  Judge  Hardy,  and 
that  Judge  Hardy  assigned  a  reason  why  he  could  not  do  it.  That 
would  operate  as  an  admission  that  he  did  not,  in  fact,  do  it.  I  think 
the  testimony  is  admissible — as  an  admission,  on  the  part  of  the  Re- 
spondent, that  he  did  not  put  the  question  to  applicants  for  citizenship. 

Mr.  Eilgerton. — [To  witness.]  Will  you  state  whether  you  had  such  a 
conversation  with  Judge  Hardy,  in  regard  to  the  naturalization  of 
foreigners  ? 

A. — I  stated  this  to  him,  or  asked  him  this  question,  at,  I  think,  the 
last  term  of  the  Court.  Some  person  had  applied  for  naturalization,  and 
been  admitted,  I  think ;  and  in  passing  out  of  the  Court  House,  (I  was 
going  down  the  stairs,)  I  said :  "  Jim,  why  don't  you  ask  them,  when 
they  come  up  to  apply  for  naturalization,  whether  they  have  any  sym- 
pathy with  the  Southern  rebellion  ?  If  I  was  on  the  bench,  I  think  I 
would  do  that."  He  replied :  "  The  other  questions  cover  the  ground, 
applying  to  the  Constitution  and  principles  of  the  Government." 

Q. — It  has  been  testified  to,  here,  by  A.  C.  Adams,  a  member  of  your 
bar,  that  there  was  a  sort  of  a  general  consent,  of  the  members-of  the 
profession,  to  the  adjournment  or  the  Court,  last  August  term,  to  go  off 
and  make  political  speeches,  etc.  Will  you  state  wnether  you  were  at 
Mokelurane  Hill,  at  that  time,  attending  to  your  business  in  Court  ? 

A. — Yes. 

Q. — State  whether  you  know  of  any  such  consent  ? 

A. — I  never  consented  to  anything  of  the  kind. 

Q. — Did  you  ever  hear  of  such  consent  ? 

A. — I  never  did.  It  might  have  been  so  agreed  among  the  other 
members  of  the  bar.     /never  consented  to  anything  of  the  kind. 

Q. — You  were  one  of  the  Counsel  in  the  case  of  McDermott  «. 
Higby  ? 

A. — Yes. 

Q. — Did  you  hear  the  evidence,  here,  of  Mr.  William  Irvine  ? 

A. — Not  a  word  of  it. 

Q. — Who  opened  the  arguments  to  the  jury,  in  that  case  ? 

A. — Judge  Kobinson,  of  Sacramento. 

Q. — ^Who  followed  him  ? 

A.— Myself. 

Q. — ^About  what  time  did  you  get  through  ? 
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A. — My  impression  is,  that  I  was  through  somewhere  near  six  o'clock. 
It  might  have  heen  after  that,  and  it  might  have  heen  hefore. 

Q. — Where  did  you  go,  and  with  whom,  after  that  ? 

A. — I  left  the  Court  House  with  the  crowd,  as  the  crowd  went  out. 
I  think  I  went  immediately  from  there  into  Legor's  hotel,  adjoining  the 
Court  House. 

Q. — Who  did  you  find  there  ? 

A. — ^I  cannot  tell  who  I  found  there.  Immediately  after,  I  saw  Judge 
Hardy  there,  and  William  Irvine. 

Q.---State  who  you  dined,  or  took  supper,  with,  that  day  ? 

A. — Judge  Hardy,  Irvine,  and  myself,  I  think,  took  dinner  together. 

Mr.  Williams. — If  this  is  on  the  question  of  time,  we  admit  that  Irvine 
was  mistaken  in  the  hour;  that  it  was  after  the  .adjournment. 

Witness. — It  was  after  Judge  Kobinson  and  myself  had  made  our 
speeches,  and  after  the  adjournment. 

Mr,  Edgerton. — You,  andf  Judge  Hardy,  and  Mr.  Irvine,  took  supper 
there  ? 

A. — Yes. 

Q. — On  cordial,  friendly  terms  ? 

A. — Yes,  I  think  so. 

Q. — Was  there  any  drinking  going  on  there  ? 

A. — We  had  claret. 

Q. — Do  you  know  of  Judge  Hardy  drinking  anything  besides  claret  ? 

A. — I  did  not  watch  his  drink. 

Q. — State  whether  you  and  Judge  Hardy  drank  together  before  you 
went  to  the  table  and  drank  claret  ? 

A. — We  drank,  I  think,  with  others ;  I  presume  I  was  one  of  the  party 
at  the  bar.  What  we  took,  I  would  not  undertake  to  say — whether  it 
was  gin,  whiskey,  or  brandy. 

Mr,  Williams. — Or  "  pop." 

Witness. — Or  "  pop."     I  could  not  say  what  Judge  Hardy  drank. 

Q. — How  long  were  you  at  that  supper  table  ? 

A. — Well,  half  an  hour ;  three  quarters  of  an  hour.  I  know  that  a 
gentleman  came  to  the  door  and  spoke  to  us,  and  said  it  was  half  past 
seven  o'clock ;  the  Court  had  adjourned  to  seven ;  so  we  left  the  table 
and  went  into  Court. 

Mr.  Williams. — You  went  into  Court  at  seven  and  a  half  o'clock  ? 

A. — I  think  it  was  seven  and  a  half.     I  think  the  gentleman  said  half 

fast  seven.     My  recollection  is,  that  the  Court  adjourned  to  seven,  and 
think  half  past  seven  was  the  time  when  we  went  in. 
[The  Presiding  Officer  called  the  attention  of  the  Counsel  to  the  pro- 
visions of  the  statute,  in  regard  to  the  questions  to  be  asked  the  attest- 
ing witnesses  on  the  subject  of  loyalty  to  the  Government.] 


W.  JEFFERSON   GATEWOOD,  RECALLED. 

W.  Jefferson  Gatewood,  recalled,  testified  as  follows  : 

Mr.  Edgertm. — You  are  a  practising  Attorney  at  Mokelumne  Hill,  are 
you  not  ? 

A. — Yes. 

Q. — ^Po  you  know  anything  about  the  practice  of  Judge  Hardy  in  re- 
gard to  empanelling  a  jury  in  a  criminal  case,  a  case  of  felony,  in  his 
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Court,  in  Calaveras  County,  in  reference  to  interfering,  and  asking  ques- 
tions of  the  jurors,  as  to  their  capacity  to  sit  as  jurors  ? 

A. — ^I  do.  That  is  to  say,  I  know  of  several  instances  in  which  he  has 
examined  jurors  himself. 

Q. — In  cases  of  that  kind  ? 

A. — Yes.  On  one  occasion,  when  I  was  defending  a  man  by  the  name, 
I  think,  of  Stafford,  indicted  for  murder,  the  District  Attorney  had 
passed  the  jurors  to  me,  and  we  had  accepted  them.  The  District 
Judge,  Judge  Hardy,  then  examined  them  as  to  whether  they  enter- 
tained such  conscientious  scruples  in  regard  to  the  punishment  as  would 
preclude  them  from  finding  a  verdict  of  guilty,  where  the  punishment 
was  death.  I  asked  him,  when  he  came  outside  the  Court,  whether  he 
had  undertaken  to  prosecute  cases  in  that  county,  or  not ;  and  he  stated 
that  he  would  not  allow  a  farce  of  that  character  to  be  carried  on.  He 
said  that  he  would  not  allow  a  farce  of  that  kind  to  be  enacted  in  his 
Court.     I  think  that  was  the  remark. 

Q. — When  was  that  ? 

A. — I  have  forgotten. 

Q. — How  long  ago  was  it  ? 

A. — Some  two  years  ago.  It  may  be  longer.  I  have  forgotten  the 
time.     I  think  it  was  the  case  of  The  People  vs.  Stafford. 

Mr.  Williams. — Was  not  that  a  year  ago  last  fall  ? 

A. — It  may  have  been ;  I  do  not  recollect  the  time. 

Mr.  Edgerton. — Do  you  recollect  anything  about  the  Pedro  Tbarra 
case  ? 

A. — I  was  not  in  the  case;  there  was  another  Attorney  in  the  case. 

Q. — State  whether  you  observed  anything  of  the  kind  in  that  case  ? 

A. — I  saw  Judge  Hardy  examine  some  of  the  jurors;  and  upon  his  ex- 
amination, I  think  they  were  excused. 

Mr.  Edgerton. — I  think  you  have  testified  that  you  were  at  the  last 
August  term  of  the  Court,  and  had  business  there  r 

A. — Yes. 

Q. — Will  you  state  whether  you  gave  your  consent  to  the  adjournment 
of  the  Court,  in  order  that  the  Judge  and  members  of  the  bar  might  go 
off  electioneering? 

A. — I  think  that  I  probably  spoke  to  Mr.  Adams  in  regard  to  the  mat^ 
ter,  saying  that  I  was  a  candidate  before  the  people  and  would  like  to 
canvass  the  county ;  and  I  think  I  had  no  cases  that  would  interfere  with 
my  canvassing,  i  think  Mr.  Adams  was  the  only  one  I  spoke  with 
about  it. 

Mr.  Edgerton. — I  mean  the  adjournment  on  the  sixteenth  of  August.  I 
think  you  testified  that  you  had  a  case  set  for  Saturday,  the  seventeenth? 

A. — Gatewood  vs.  McLaughlin. 

Q. — Did  you  give  any  consent,  at  that  time,  that  the  Court  might  ad- 
journ ? 

A.— No. 

Q. — Do  you  know  of  any  general  consent,  on  the  part  of  the  bar,  that 
the  Court  might  adjourn  ? 

A.— No. 

CROSS  EXAMINATION. 

Mr.  Williams. — When  was  this  last  trial — The  People  vs.  Pedro  Ybarni? 
A. — The  last  time,  it  was  tried  in  Calaveras  County.    It  is  a  very  old 
case;  has  been  tried  many  times. 
Q. — ^When  was  the  case  tried  last  ? 
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A. — I  do  not  remember  the  time. 

Q. — Can  you  state  about  the  time  ? 

A. — I  think,  probably,  it  was  two  years  ago ;  I  am  not  certain. 

Q. — It  was  before  the  Stafford  case  ? 

A. — ^Yos,  I  think  it  was. 

Q. — ^You  were  in  the  Stafford  case  ? 

A. — Yes. 

Q. — When  Judge  Hardy  interposed  in  the  examination  of  the  jurors, 
and  asked  the  jurors  some  questions,  when  he  came  out  of  Court  did  you, 
or  not,  complain  to  him  and  rebuke  him  for  it  ? 

A. — I  did  not  rebuke  him,  but  I  was  very  angry,  and  said  to  him : 
"  Damn  it,  have  you  been  employed  to  prosecute  cases  in  this  county, 
as  District  Attorney  ?  If  you  have,  we  had  better  dispense  with  the 
District  Attorney." 

Q. — ^You  say  that  you  were  angry  at  his  interference  ? 

A. — ^Yes. 

Q. — ^You  thought  it  improper,  did  you  not  ? 

A. — Well,  particularly  so,  after  the  jury  had  been  passed  entirely  over 
to  the  defence. 

Q. — ^Well,  you  thought  it  improper  for  the  Judge  to  interfere  in  such 
examinations,  did  you  not  ? 

A. — Yes.    I  thought  it  some  evidence  of  a  desire  on  his  part — 

Mr.  Williams. — [Interrupting.]  I  don't  ask  you  about  any  desire  the 
Jiftge  may  have  had.    I  ask  you  whether  you  thought  it  improper  ? 

A. — That,  together  with  the  impression  that  it  evidenced  on  his  part 
a  determination  to  assist  in  convicting  the  man  I  was  defending. 

Mr.  Williams. — ^Do  you  Calaveras  lawyers  always  suspect  a  Judge, 
when  he  decides  against  you  ? 

A. — I  do  not  know  whether  we  do  or  not. 

Mr.  Williams. — Well,  I  won't  say  t/ou  do,  having  seen  no  evidence  of  it 
in  you.  Now,  after  you  complained  in  this  angry  manner  to  Judge 
Hardy,  of  his  having  interfered  with  the  Counsel  on  both  sides,  I  ask 
you  whether  you  have  ever  known  an  instance  since  the  Stafford  case — 
any  criminal  case — in  which  he  has  interposed  ? 

A. — I  do  not  know  that  I  do— any  criminal  case.  I  do  not  think  I 
have  defended  a  capital  offence  since  that  time. 

Q. — I  do  not  confine  my  question  to  your  practice.  Have  you  ever 
known  an  instance,  in  your  practice  in  that  Court,  since  you  called 
Judge  Hardy's  attention  to  it,  where  he  has  interposed  ? 

A. — I  believe  he  did  in  the  case  of  The  People  vs.  Cavison,  which  I 
prosecuted  at  the  last  term  of  the  District  Court.  I  am  inclined  to  the 
opinion  that  he  did  then  examine  some  of  the  jurors. 

Q. — Was  there  not  a  formal  challenge  interposed,  before  Judge  Hardy 
asked  a  question  or  interfered  at  all  ? 

A. — Well,  there  was  a  good  deal  of  trouble  in  getting  the  jury. 

Mr.  Williams. — That  is  not  an  answer  to  the  question.  I  ask  you 
whether,  or  not,  this  interference  you  speak  of  was  not  after  there  had 
been,  on  one  side  or  the  other,  a  distinct  challenge  of  a  juror  ? 

A. — I  am  of  the  impression  that  such  was  not  the  case,  although  he 
did,  after  the  District  Attorney  had  so  interposed,  in  one  or  two  cases, 
then  examine  them  himself.  But  I  think — ^and  that  is  what  I  was  going 
to  add  to  the  reply  I  made  to  the  question  you  asked  me — that  in  one 
instance  he  examined  a  juror,  of  his  own  motion.  That  is  my  impres- 
sion. 
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Q. — Was  that  since  the  time  when  you  made  these  angry  remarks  to 
him  about  his  playing  District  Attorney  in  the  District  Court? 

A. — Yes.  That  was  last  term — ^the  February  term  of  our  District 
Court. 

Q. — ^Were  you  District  Attorney  ? 

A. — Yes. 

Q. — ^What  question  had  you  neglected  to  ask,  that  Judge  Hardy  asked  ? 

A. — It  was  not  a  question  I  had  neglected  to  ask. 

Q.— What  was  it  ? 

A. — It  was  in  regard,  I  think,  to  a  question  of  citizenship  of  one  of 
the  jurors.  I  think  that  was  raised,  but  it  was  not  asked  by  any  of  the 
Counsel. 

Q. — ^Does  not  a  Judge  ask  the  question,  in  all  cases,  whether  the  jurors 
are  citizens  or  not  ? 

A. — Very  frequently,  at  the  commencement  of  the  empanelling  of  the 
jury,  he  reads  that  portion  of  the  statutes  which  exempts  persons  not 
citizens  from  sitting  on  jury  trials ;  and  asks  them  the  general  question, 
whether  any  of  them  come  within  the  purview  of  the  statute.  That  is 
usually  the  practice ;  not  always. 

Q. — The  interference,  then,  at  the  last  term  of  the  Court,  when  yon 
were  District  Attorney,  was  to  ask  a  question  Judge  Hardy  always  asks, 
or  generally  asks,  as  to  whether  the  jurors  wore  citizens  ? 

A. — Yes ;  the  question  he  usually  asks  at  the  commencement  of  the 
empanelling  of  the  jury. 

Q. — This  time,  you  think,  he  asked  it  of  an  individual  juror,  later  inUe 
proceedings  ? 

A. — Yes. 

RE-niREOT    EXAMINATION. 

Mr.  Edgerton. — General  Williams  drew  from  you  that  you  had  a  conver- 
sation with  Judge  Hardy,  in  regard  to  this  practice,  when  you  came  out 
of  Court.  You  began  to  tell  what  Judge  Hardy  said  in  reply,  and  were 
cut  off.     Will  you  state  what  he  said  ? 

A. — I  have  stated  it  once  before.  His  reply  was :  That  he  would  be 
damned  if  he  would  have  a  farce  of  that  character  in  his  Court— or  words 
to  that  effect. 

Mr,  Edgerton. — That  is  all. 

Witness. — ^Are  you  through  with  me  now  ? 

Mr.  Edgerton. — I  think  we  can  let  you  "  slide,"  this  time. 


S.   W.   BROCKWAY,   RECALLED. 


S.  W.  Brockway,  recalled,  testified  as  follows : 

Mr.  Edgerton. — You  have  testified  you  are  a  practising  Attorney  in  Cal- 
averas County  ? 

A. — Yes. 

Q. — Do  you  know  of  any  general  consent,  on  the  part  of  the  bar,  at 
the  last  August  term,  for  the  Judge  and  Attorneys  to  suspend  the  busi- 
ness of  the  Court,  and  go  off  electioneering  ? 

A. — I  do  not. 

Q. — State  whether  you  yourself  gave  any  such  consent  f 

A. — ^I  did  not. 


433 

Mr.  WiUiams. — This  witness  has  stated  all  this  before,  in  bis  direct  ex- 
amination ;  stated  it  distinctly.  But  for  the  aversion  I  have  for  inters 
posing  objections,  I  would  say  they  were  going  over  their  case  again. 

The  Presiding  Officer. — That  is  SO. 

Mr,  Edgerton. — I  beg  pardon  of  the  Court.  It  is  so  long  since  Mr. 
Brock  way  was  first  examined,  that  I  had  forgotten  that  he  testified  to 
this  point.  [To  witness.]  Do  you  know  what  Judge  Hardy's  practice 
has  been  in  his  Court,  in  eases  of  felony,  in  regard  to  interfering,  of  his 
own  motion,  with  the  District  Attorney,  in  the  empanelling  of  the  jury, 
and  examiniDg  them  as  to  their  qualifications  and  capacity  to  sit  as 
jurors  ? 

A. — I  can  only  speak  of  two  cases.  I  do  not  recollect  of  being  present 
in  Court  when  the  jurors  have  been  empanelled  in  other  cases.  In,  the 
case  of  The  People  vs.  Bell,  indicted  for  murder,  I  was  defending  the  case. 
Charles  Leet  was  District  Attorney,  and  neglected  to  ask  the  jurors 
whether  they  had  such  conscientious  scruples  as  would  preclude  them 
from  finding  a  verdict  of  guilty,  where  the  punishment  was  death.  Af- 
ter the  jury  had  all  been  passed.  Judge  Hardy  asked  them  the  question, 
and  excused  two  or  three,  I  think.  I  was  present,  also,  in  the  case  of 
The  People  vs.  Stafford. 

Q. — What  did  Judge  Hardy  do  there? 

A. — Well,  he  examined  the  jurors  there  also.  I  was  not  employed  in 
that  case.     I  recollect  of  Gatewood  complaining. 

Q. — When  was  the  Pedro  Ybarra  case  tried  ? 

A. — The  Pedro  Ybarra  case  was  tried  in  eighteen  hundred  and  fifty- 
nine,  I  think.     In  May,  I  think;  I  am  not  positive. 

Mr.  WiUiams. — May,  of  what  year  ? 

A. — It  was  tried  in  eighteen  hundred  and  fifty-nine.  I  cannot  tell 
what  term,  General.     If  1  had  the  records  here,  I  could  tell. 

Mr.  Edgerton. — You  think  it  was  eighteen  hundred  and  fifty-nine,  but 
are  not  positive  as  to  the  term  ? 

A. — I  am  not  positive  as  to  the  term.  It  was  in  Court  when  Judge 
Hardy  came  upon  the  bench,  I  think;  and  continued  two, terms,  I  think. 
Let  me  see.  [Keflecting.]  February,  May — well,  I  think  it  was  August, 
or  November,  instead  of  May,  that  it  was  tried. 

Q. — Do  you  know  who  wrote  the  special  issues  in  the  case  of  McDer- 
mott  vs.  Uigby  ? 

A. — Well,  I  believe  the  special  issues  are  in  my  handwriting. 

Q. — Then  you  wrote  them,  did  you  not  ? 

A. — I  wrote  them.  Judge  Hardy  wanted  me  to  go  into  the  office,  and 
do  some  writing ;  and  he  had  a  paper  from  which  he  read  to  me — dic- 
tated, and  I  wrote.  I  do  not  know  whether  he  dictated  aside  from  what 
was  written  on  the  paper,  or  not.     I  wrote  entirely  from  his  dictation. 

Q. — These  special. issues  that  have  been  put  in  in  this  case,  you  say 
were  in  your  handwriting  ? 

A. — Yes. 

CROSS   EXAMINATION. 

Mr.  Williams. — Have  you  ever  known  Judge  Hardy,  upon  the  empanel- 
linff  of  a  jury,  voluntarily,  and  of  his  own  motion,  to  ask  a  juror  whether 
he  had  formed  or  expressed  an  opinion  ?  Have  you  ever  known  him  to 
interpose,  on  behalf  of  the  District  Attorney,  and  ask  a  juror  whether 
he  had  ever  formed  or  expressed  an  opinion  in  the  case? 

A. — I  do  not  recollect  whether  he  interposed  to  ask  that  question, 
55 
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whether  they  had  formed  or  expressed  an  opinion.  I  think  it  has  been 
generally  done,  so  far  as  my  observation  goes,  by  the  District  Attorney. 

Q. — You  do  not  remember  whether  Judge  Hardy  ever  did  that  ? 

A. — No ;  I  do  not  recollect  anything  of  that  kind. 

Q. — Well,  the  want  of  citizenship  is  an  absolute  disqualification  by 
statute,  is  it  not  ? 

A. — I  believe  it  is  made  so  by  statute. 

Q. — The  matter  of  whether  an  opinion  has  been  formed  or  expressed, 
is  subject  to  challenge;  and  that  is  the  distinction,  is  it  not? 

A. — ^Yes. 

Q. — So  of  the  question  of  whether  a  man  has  conscientious  scruples 
against  convicting  for  a  capital  offence ;  that  is  absolute  disqualification, 
is  it  not? 

A. — I  understand  it  so ;  that  a  man  is  not  competent  as  a  juror,  if  he 
has  such  scruples. 

Q. — But  he  is  expressly  disqualified  in  such  case,  is  he  not  ? 

A. — Yes. 

Q. — While  the  matter  of  whether  a  man  has  formed  or  expressed  an 
opinion,  is  subject  to  challenge? 

A. — Yes. 

Senator  OuUon, — ^Did  you  hear  the  testimony  of  Allan  P.  Dudley,  in 
this  case  ? 

A. — No,  Sir.  I  heard  a  very  small  portion  of  it.  I  came  to  the  door 
there,  but  I  heard  only  a  small  portion  of  it. 

Senator  OuUon. — Dudley  stated  that  in  the  case  of  The  People  of  the 
State  of  California  vs.  Hill  Squires,  he  wrote  the  decision  of  the  Court; 
and  he  states  that  after  that  decision  was  delivered  by  the  Court,  you 
charged  him  with  having  written  it.     Did  you,  or  did  you  not  ? 

A. — I  did.  If  you  wish,  I  will  state  the  circumstances.  I  charged 
him  with  it. 

Mr.  WtUtanis. — That  is  not  a  competent  question  from  anybody  but  a 
member  of  the  Court. 

[Becess  for  half  an  hour.] 


CHARLES  WOOD,  RECALLED. 

Charles  Wood,  recalled,  testified  as  follows : 

Mr,  Edgerton, — You  testified,  I  think,  that  you  live  at  Mokelumne  Hill? 

A. — Yes. 

Q. — ^You  were  one  of  the  jurors  in  the  case  of  McDermott  v$.  Higby? 

A. — Yes. 

Q. — At  the  time  the  charge  was  ^iveii  to  the  jury,  will  you  state 
whether  you  saw  Mr.  Brockway,  and  if  so,  where  he  was  ? 

A. — I  saw  him. 

Q. — Where  was  he  at  the  time  the  instructions  were  handed  by  the 
Judge  to  the  Clerk  ? 

A. — He  sat  between  the  Judge's  bench  and  the  Clerk's  desk. 


H.  J.  TILDEK,  RECALLED. 

H.  J.  Tilden,  recalled,  testified  as  follows : 
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Mr,  Edgerton, — ^You  live  at  Mokelumne  Hill  ? 

A. — I  do. 

Q. — ^Do  you  know  anythinpj  of  a  May  Festival  that  was  held  at  Mokel- 
umne Hill  by  a  German  Society,  last  May  ? 

A. — I  was  there  at  the  May  Festival. 

Q. — About  what  time  ? 

A. — Some  time  in  the  fore  part  of  May ;  I  do  not  know  whether  the 
first  day,  or  what  day. 

Q. — State  whether  Judge  Hardy  was  there  or  not  ? 

A. — ^Judge  Hardy  was  there  a  portion  of  the  time. 

Q. — State  whether  Judge  Hardy  was  called  out,  there,  for  the  purpose 
of  making  a  speech,  or  any  remarks ;  and  if  so,  what  he  said  ? 

A. — In  giving  toasts,  one  was  given  to  Judge  Hardy.  He  got  up  and 
made  a  response. 

Q. — I  want  to  know,  particularly,  whether  there  was  anything  in  his 
response  in  regard  to  his  being  a  Union  mail,  or  a  Secessionist  ? 

A. — I  have  no  recollection  of  any  remarks  made  either  way. 

Q. — ^How  near  to  him  were  you  f 

A. — Somewhat  nearer  than  to  you  now.  [Six  feet.]  We  were  at  the 
table  at  the  time.  He  got  up  on  the  table,  at  the  opposite  end  nearly, 
and  I  was  standing  on  the  bench  on  the  other  side  of  the  table.  Neither 
of  ufl  was  at  the  exact  end,  but  nearly. 

Q. — ^Do  you  know  anything  about  a  difficulty  that  occurred  there  ? 
About  anybody  coming  in  there  drunk,  or  anything  of  that  sort  ? 

A. — There  was  a  difficulty  a  while  after  that.  A  drunken  man  named 
Carr,  a  worthless  fellow,  made  some  disturbance. 

Q. — What  was  the  difficulty  ?  What  were  Carr's  politics,  and  what 
was  he  there  for  ? 

A. — I  did  not  see  the  whole  of  it.  He  was  one  that  we  called  a  wild, 
ranting,  Union  man ;  discountenanced  by  Union  men  and  every  body 
else,  when  in  liquor. 

Q. — What  did  he  say  there  ? 

A. — ^I  could  not  distinctly  hear  what  he  said.  I  heard  the  row ;  I  was 
outride. 

CROSS   EXAMINATION. 

Mr.  WUliams. — How  many  days  did  that  Festival  last  ? 

A. — It  is  my  impression  that  it  lasted  two  days — Sunday  and  Monday. 
I  may  be  mistaken ;  I  have  not  thought  of  the  subject  until  I  read  some- 
thing of  this  in  the  papers. 

Q. — ^You  have  been  opposed  to  Judge  Hardy  in  politics,  have  you  not  ? 

A. — I  have  been  acting  with  the  Union  Democratic  party.  Judge 
Hardy  has  been  acting,  as  I  understood,  with  the  Breckinridge  Demo- 
cratic party.    So  far  as  that,  we  were  opposed. 

Q.— -Well,  you  are  opposed,  I  suppose^  on  many  points  ? 

A. — I  do  not  know  that  I  am.  I  will  say  here,  that  I  did  not  hear 
Judge  Hardy  use  any  disloyal  sentiments  at  that  time,  or  any  other. 
They  have  asked  me  the  question  before. 

Jar.  Edgerton. — That  is  not  in  cross  examination,  Mr.  President )  stiU, 
I  won't  object  to  it. 

Mr.  WiUiams. — You  never  heard  Judge  Hardy  use  disloyal  sentiments, 
on  that  or  any  other  occasion  f 

A. — ^I  never  did. 
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GEORGE   SHERMAN,   RECALLED. 

George  Sherman,  recalled,  testified  as  follows : 

Mr.  Edgerton. — You  have  testified  before,  that  you  reside  at  Mokelumne 
Hill,  and  know  Judge  Hardy  ? 

A. — Yes. 

Q. — Do  you  know  anything  of  a  Festival  of  some  German  Society 
there,  that  was  held  in  May  last  ? 

A. — Yes. 

Q. — State  whether  you  were  there  or  not  ? 

A. — I  was. 

Q. — State  whether  you  saw  Judge  Hardy  there  ? 

A. — I  did.     He  sat  alongside  of  me. 

Q. — State  whether  he  was  called  out,  on  that  occasion,  by  anybody  ? 

A. — ^Not  as  I  know  of 

Q. — State  whether  he  made  any  remarks  ? 

A. — He  gave  a  toast  there,  I  believe. 

Q. — State  whether  he  said  anything,  on  that  occasion,  or  made  any 
declaration  in  regard  to  whether  he  was  a  Union  man,  or  a  Secessionist, 
or  not  ?    "Whether  there  was  anything  of  that  kind  in  his  remarks  ? 

A.^ — He  did  not. 

Q. — You  were  right  by  him  all  the  time  he  was  up  ? 

A. — ^Yes. 

Q. — Do  you  know  anything  about  this  difficulty  that  occurred  there? 

A. — Well,  a  man  came  in  there,  pretty  well  tight,  by  the  name  of  Carr. 

Q. — What  was  he  ? 

A. — A  Union  man. 

Q. — Did  you  hear  him  say  what  he  was  there  for  ? 

A. — Well,  he  said  :  "  I  want  these  Secessionists  out  of  here."  I  made 
the  reply  to  him,  that  I  did  not  know  that  we  came  there  to  talk  about 
politics. 

Mr,  Williama. — Never  mind  what  you  said  to  him. 

Mr.  Edgerton. — That  is  all,  Mr.  Sherman. 


TESTIMONY   OF   C.    B.    HOLBROOK. 

C.  B.  Holbrook,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — What  is  your  first  name  ? 

A.— C.  B. 

Q. — Where  do  you  reside,  Doctor  ? 

A. — ^At  Mokelumne  Hill. 

Q. — Do  you  know  Judge  HardJ^  ? 

A. — I  do. 

Q. — Where  were  you  in  August  or  September  last  ? 

A. — ^I  was  at  Mokelumne  Hill,  Sir. 

Q. — State  whether  or  not,  about  that  time,  you  met  Judge  Hardy  in 
the  Clerk's  office,  at  the  Hill,  and  heard  any  conversation  on  his  part  in 
reference  to  the  present  difficulties  of  the  Union,  and  if  so,  what  it  was  ? 

A. — I  met  Judge  Hardy  in  the  Clerk's  office,  on  a  certain  occasion,  but 
I  think  it  was  prior  to  that  time.  It  must  have  been,  I  think,  as  early 
as  the  month  of  June.    He  was,  at  that  time,  in  conversation  with  Mr. 
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Genung,  upon  the  question  of  slavery,  I  think.  That  seemed  to  be  the 
question  they  were  discussing. 

Mr,  Williams, — To  testimony  of  conversation  upon  that  question,  I  ob- 
ject. 

Mr.  Edgerton, — I  don't  think  we  can  convict  Judge  Hardy  of  being  an 
Abolitionist. 

Mr,  Williams, — I  hope  not. 

Mr,  Edgerton. — [To  witness.]  What  was  said  in  that  conversation  about 
the  Union  ? 

A. — The  war  was  referred  to,  incidentally,  in  the  course  of  the  conver- 
sation, and  Judge  Hardy  said,  in  effect — i  do  not  pretend  to  quote  his 
language— That  this  war,  however  protracted,  would  eventuate  in  a  dis- 
solution of  the  Union,  and  the  formation  and  establishment  of  a  South- 
ern Confederacy. 

Q. — Did  he  say  anything  as  to  the  condition  of  the  Union,  at  that 
time  ? 

Mr,  Williams. — ^I  must  object  to  this  witness  being  led.  Let  him  state 
all  Judffe  Hardy  said. 

Mr.  Edgerton. — That  is  not  leading— directing  his  attention  to  a  part  of 
the  conversation. 

Mr,  Williams, — I  insist  on  the  rule  being  enforced. 

Mr,  Edgerton, — It  is  rather  too  late  for  General  Williams  to  enforce  that 
rule. 

Mr,  Williams, — I  do  not  think  it  is.  I  have  kept  myself  pretty  well 
within  the  rule,  on  that  branch  of  the  case. 

T?ie  Presiding  Officer, — Counsel  must  keep  within  the  rule. 

Mr.  Edgerton.— [To  witness.]  What  did  Judge  Hardy  state,  as  to  the 
existence  of  the  Union  ? 

A. — I  remember  he  took  the  position  that  the  Union  was  gone.  In 
effect,  he  said  that  in  his  conversation. 

Q.— State  whether  you  saw  Judge  Hardy  anywhere,  and  particularly 
at  San  Andres,  while  on  his  way  to  Mono  to  hold  Court,  at  any  time,  or 
for  any  purpose  ? 

A. — I  saw  Judffe  Hardy  in  San  Andres  about  a  year  ago.  I  under- 
stood— I  did  not  know  it  of  my  own  knowledge — ^that  he  was  on  his  way 
to  Mono. 

Q. — What  did  you  hear  from  him  at  that  time  ? 

A. — I  was  passing  up  one  of  the  main  streets  of  the  village  of  San 
Andres — 

Mr.  WiUiams. — [Interrupting.]  One  moment.  I  would  inquire  whether 
Severance  was  with  him  r 

Witness. — I  do  not  know  who  was  with  him.    Some  one  was. 

Mr,  Williams. — If  this  is  some  conversation  that  they  have  proved  in 
another  part  of  the  case,  I  object  to  it. 

Mr.  Edgerton. — I  am  told  it  is  a  different  matter. 

Witness. — ^Judge  Hardy  was  sitting  on  a  horse,  in  front  of  a  drinking 
saloon  there — FavelFs  saloon — and  1  was  passing  up  the  street,  on  the 
opposite  side.  As  I  was  passing,  I  heard  Judge  Hardy  say :  ^^  I  am  a 
Secessionist ;  I  am  a  rebel.  Hurrah  for  Jeff.  Davis,  and  the  Southern 
Confederacy ! "    That  was  the  import  of  what  he  said — ^the  substance. 

Q. — State  whether  it  was  a  single  instance,  or  was  repeated  ? 

A. — I  passed  up  the  street  to  the  corner  of  the  street,  or  of  another 
street,  running  transversely  with  that  street,  crossing  it  at  right  angles, 
and  I  heard  Judge  Hardy  repeat  it  as  he  passed,  riding  around  the  cor- 
ner. 
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0R088   EXAMINATION. 

Mr.  WUiams. — Are  you  a  brother-in-law  of  these  Dudleys  who  have 
testified  here  ? 
A. — Yes. 


TESTIMONY  OF  FRANK  MOORS. 

Frank  Moore,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton, — ^Where  do  you  live  ? 

A. — ^At  Angels'  Camp,  Calaveras  County. 

Q. — ^Do  you  know  Judge  Hardy  ? 

A. — I  do. 

Q. — State  whether  you  saw  Judge  Hardy  at  Angels'  Camp  at  any 
time,  and  heard  him  say  anything,  or  give  expression  to  any  sentiment, 
in  regard  to  the  present  diflSculties  of  the  country  ? 

A. — He  came  into  a  saloon  there,  in  the  latter  part  of  June  of  last 
year;  and  the  first  notice  I  had,  he  leaned  over  the  counter  and  struck 
me  on  the  head,  and  said,  '^  Hurrah  for  Jeff.  Davis !  I  want  a  drink  of 
Jeff.  Davis  brandy." 

Q.— What  else  f 

A. — I  immediately  came  from  behind  the  counter,  and  stood  in  front 
of  it.  He  made  no  further  remark  to  me,  went  out,  got  on  his  horse, 
and  went  away. 

Q. — Did  he  get  any  Jeff.  Davis  whiskey  there  ? 

A. — ^He  got  none  from  me. 

Q. — Did  any  words  occur  ? 

A. — He  said  nothing  further  to  me. 

Q. — What  was  his  manner  ? 

A. — ^He  came  in  pretty  rough,  I  thought. 

Q. — What  did  you  say  to  him  ? 

A. — ^I  told  him  I  had  none  of  that  kind  of  liquor  there ;  that  I  did  not 
keep  it. 

Q. — And  then  he  left  the  saloon,  and  said  nothing? 

A. — ^Yes. 

CROSS  EXAMINATION. 

Mr.  Wtniams. — ^He  did  not  get  any  Jeff.  Davis  brandy  at  your  shop  ? 

A. — He  did  not  get  any  from  me.  I  came  from  behind  the  bar,  and 
went  in  front. 

Q. — Was  anybody  left  behind  the  bar  ? 

A. — "NOy  Sir.     There  was  no  one  there. 

Q. — You,  only,  were  tending  bar  ? 

A. — That  was  all. 

Q. — "Now,  on  that  occasion,  when  you  could  not  give  him  any  Jeff. 
Davis  brandy,  did  not  Mr.  Nap  Broughton,  Mr.  James  Maginn,  Mike 
Cosgrove,  Capt.  Hanford,  and  Judge  Hardy,  drink  several  times,  there,  at 
your  shop  ? 

A. — ^No,  Sir. 


CHARLES  P.  DUDLEY,  RECALLED. 

Charles  P.  Dudley,  recalled,  testified  as  follows : 
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Mr,  Edgerton* — ^Tou  have  already  testified  that  you  live  at  Mokelumne 
Hill,  and  know  Judge  Hardy  ? 

A. — Yes. 

Q. — 1  want  to  know  if  you  saw  Judge  Hardy  about  the'  time,  or  im- 
mediately after,  the  news  was  received  here  of  the  battle  of  Bull  Run, 
and  heard  him  say  anything  in  reference  to  that  matter  ? 

A. — ^I  did.  I  was  at  my  house  the  night  the  news  came  of  the  defeat 
of  our  arms  at  Bull  Eun.  Soon  after  the  Sacramento  stage  came  in, 
Judge  Hardy  came  up  the  road  to  his  house,  with  a  paper  in  his  hand ; 
I  took  it  to  be  the  "  Union."  And  as  he  was  about  going  through  his 
gate  into  his  yard,  he  swings  the  paper  and  hurrahs  for  Bull  Run ;  says, 
**  We've  whipped  those  damned  Yankees,"  or  **  damned  Abolitionists." 
I  do  not  know  which  of  the  two  expressions  he  used.  And  he  went  on 
into  his  house. 

CROSS  EXAMINATION. 

Mr.  WiUiaans, — ^Now,  which  expression  was  it  ?  Did  he  say  "  Aboli- 
tionists," or  "  Yankees  ?" 

A. — ^I  am  not  positive  which. 

Q. — You  don't  remember  which  ?  You  don't  distinguish  between 
them  ? 

A. — "No ;  not  now. 

Q. — ^You  consider  them  equivalent  to  each  other,  don't  you  ? 

A. — ^Yes. 

Q. — "  Abolitionist "  and  *'  Yankee,"  mean  the  same  thing.  You  are  a 
brother  of  these  other  two  Dudleys,  who  have  testified  here,  I  believe  ? 

A. — I  am. 


TESTIMONY  OF  JOHN  BURNS. 

John  Burns,  being  called  and  sworn,  testified  as  follows : 

Mr,  Edgerton. — What  is  your  first  name  ? 

A. — ^John. 

Q. — Where  do  you  reside  ? 

A. — I  reside  now  at  Benicia. 

Q. — Where  have  you  resided  before  ? 

A. — At  Sacramento. 

Q. — ^You  are  one  of  Uncle  Sam's  children  ? 

A. — I  think  I  am.    That  is  what  they  call  me. 

Mr.  WiUiams. — One  of  your  cousins,  Mr.  Edgerton,  if  one  of  your 
Uncle  Samuel's  sons. 

Mr.  Edgerton. — That's  so.  [To  witness.] — ^Do  you  know  the  Respond- 
ent, Judge  Hardy  ? 

A. — I  was  introduced  to  Judge  Hardy  last  September.  It  was  on  the 
evening  of  the  twelfth  of  September,  I  believe.  . 

Q.— Where  ? 

A. — On  the  steamer,  coming  down  to  San  Francisco. 

Q. — State  whether  you  had  any  conversation  with  Judge  Hardy  at 
that  time,  in  regard  to  your  position  as  a  soldier,  or  in  reference  to  the 
difficulties  of  the  country  ]  and  if  so,  what  it  was  ? 

A. — ^After  I  was  introduced  to  Judge  Hardy,  on  the  boat,  he  made 
this  remark  to  me :  That  he  was  going  down  to  San  Francisco,  and  that 
if  it  was  not  for  the  company  of  soldiers  going  down,  he  would  not  dare 
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fo.  As  it  was,  he  thought  he  could  go  down  and  not  be  noticed.  Then 
e  went  on  talking ;  drank  once  or  twice  with  his  friends ;  said  that  we 
were  a  very  fine  company  of  men,  but  that  we  wore  on  the  wrong  side. 
I  took  issue  with  him  there,  and  told  him  that  I  thought  we  were  not; 
and  he  gave  me  to  understand  that  if  he  were  not  otherwise  engaged, 
he  would  go  on  the  other  side,  against  me.  That  was  more  than  I  coald 
well  stand ;  but  being  under  charge  of  the  conimand,  I  thought  I  would 
not  molest  him.  There  was  another  man  of  the  company — the  com- 
pany was  standing  around — who  said  — 

Mr,  Williams. — Never  mind  what  the  others  said. 

Witness. — I  was  remarking  that  the  man  (Hardy)  would  get  into  diffi- 
culty, and  he  had  told  me,  previous  to  this,  that  he  had  his  wife  in  the 
cabin. 

Mr.  Edgerton. — Is  that  all  that  passed  between  you  and  Judge  Hardy, 
on  that  subject  ? 

A. — That  is  all  that  passed  between  me  and  him. 

Q. — Did  you  hear  anything  between  him  and  anybody  else,  on  that 
subject  ? 

A. — Oh,  yes. 

Q. — Let  us  have  that. 

A. — ^He  was  talking  there  for  some  time,  probably  an  hour,  with  differ- 
ent ones,  until  it  got  so  that  I  saw  he  was  going  to  get  hurt ;  and  it  was 
then  that  I  went  to  him  and  advised  him  to  go  to  the  cabin,  where  he 
said  his  wife  was — to  keep  him  from  being  hurt.  I  was  satisfied,  in  my 
own  mind,  that  if  he  talked  much  more  secession  talk,  he'  would  get 
hurt ;  probably  pitched  overboard. 

Q. — Were  you  a  soldier,  at  that  time  ? 

A. — I  was  enlisted.  I  had  not  been'  sworn  in.  I  was  coming  to  San 
Francisco  to  be  sworn  in. 

Q. — Did  Judge  Hardy  know  you  were  on  that  mission  ?  That  your 
company  were : 

A. — Yes. 

CKOSS   EXAMINATION. 

• 

Mr.  WiUiams. — Judge  Hardy,  you  say,  drank  several  times  there  ? 

A. — Yes. 

Q. — He  asked  the  permission  of  the  Lieutenant,  or  somebody — some 
officer — to  treat  the  whole  company,  did  he  not  ? 

A. — ^Not  that  I  know  of 

Q. — Did  he  treat  the  company — ^as  many  as  would  drink  ?  Did  not  all 
drink  with  him  ? 

A. — ^Wo,  Sir ;  I  do  not  think  they  did. 

Q. — Did  a  good  many  drink  with  him  ? 

A. — There  were  some  of  them  drank  with  him. 

Q. — Did  not  most  of  them  ? 

A. — No,  Sir. 

Q.— Did  vou  ? 

A. — Well,  I  am  not  positive  whether  I  did  or  not,  but  I  am  under  the 
impression  that  I  did  not.    It  is  a  thing  I  do  not  very  oflen  do,  anyway. 

Mr.  Williams. — Well,  if  you  don't  drink  very  often,  you  will  be  likely 
to  remember  it  when  you  do. 

Witness. — I  am  not  positive  whether  I  drank  with  him  or  not.  I  do 
not  think  I  did. 

Q. — You  won't  say  you  did  not  drink  with  him  ? 

A. — I  am  not  positive. 
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Mr.  Williams, — ^Tou  are  a  right  strong  Union  man,  I  take  it,  from  your 
uniform  ? 

A. — Well,  thoy  call  me  so ;  and  I  think  I  am. 

Q. — Are  you  a  Union  Democrat,  or  a  Union  Repuhlican  f 

Witness. — I  do  not  know  whether  I  am  compelled  to  answer  that  ques- 
tion. 

Mr,  Williams, — There  is  no  indelicacy  about  it. 

Witness. — Well,  Sir,  I  am  a  Republican,  out  and  out. 

Mr,  Williams, — Well,  I  am  sorry  Eepublicans  should  be  ashamed  to  own 
it.     [Merriment.] 

Mr.  Edgerton. — Now  handle  him  lightly.  General.  He  belongs  to  your 
party.    He  is  one  of  your  cousins,  now. 

Mr,  Williams. — All  I  complain  of  is,  that  he  should  deny  being  a  Re- 
publican, or  hesitate  about  avowing  it.  /  never  hesitated  to.  [To  wit- 
ness.]— Was  Judge  Hardy  intoxicated,  or  sober,  on  that  occasion  ? 

A. — When  I  requested  Judge  Hardy  to  go  to  the  cabin,  he  was  pretty 
^well  elected. 

Q. — Pretty  well  sprung,  was  he  ? 

A. — ^Pretty  well  sprung. 

Mr,  Edgerton, — I  have  got  another  cousin  over  there.  [Pointing  out  a 
soldier  in  the  Senate  Chamber.]  If  the  President  will  call  him  to  the 
stand,  as  I  do  not  know  his  name. 

Mr.  WiUiams, — ^He  may  turn  out  to  be  a  Republican,  too. 


TESTIMONY  OF  E.   P.   MATNARD. 

£.  F.  Maynard,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Edgerton. — You  are  in  the  service  of  Uncle  Sam,  are  you  not  f 

A. — ^Yes. 

Q. — How  long  have  you  been  in  the  service  ? 

A. — ^It  must  have  been  eight  months  the  thirteenth  of  this  month. 

Q. — Where  did  you  enlist  ? 

A. — ^In  Sacramento. 

Q. — Do  you  know  the  Respondent,  Judge  Hardy  ? 

A. — Yes. 

Q. — State  whether  you,  at  any  place,  ever  heard  Judge  Hardy  give  ex- 
pression  to  any  sentiments,  either  Union  or  secession,  upon  the  present 
condition  of  the  country,  and  the  troubles  that  have  existed,  and  wore  in 
existence  at  that  time. 

A. — Coming  down  on  the  boat  from  Sacramento  to  San  Francisco,  on 
the  thirteenth  of  September  last,  I  had  a  conversation  with  Judge  Hardy. 
I  suppose  we  talked  together  an  hour  or  more,  at  different  times,  but  the 
whole  conversation  I  cannot  recollect,  because  I  did  not  expect  to  be  here 
at  all,  or  that  anythingof  this  kind  would  transpire.  I  have  not  charged 
my  memory  with  it.  The  substance  of  it  was  :  That  he  was  opposed  to 
coercion ;  that  he  believed  the  rights  of  the  South  have  been  invaded  by 
the  North ;  that  the  Southern  States  were  fighting  for  their  rights ;  and 
he  stated  that  we  were  a  very  fine  company ;  and  he  was  proud  Sacra- 
mento could  produce  such  a  company ;  and  hoped  they  would  give  a 
good  account  of  themselves — ^but,  at  the  same  time,  they  were  on  the 
wrong  side.    I  told  him,  after  talking  with  him,  that  if  I  held  the  prin- 
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ciples  he  did,  I  wonld  resign  my  position  as  a  Federal  officer;  and  he 
says :  '^  Oh,  that's  all  right.  Let's  go  and  take  a  drink  !"  [Great  merri- 
ment.] 

Q. — You  thought  that  was  a  pretty  good  way  to  taper  off  with  it,  did 
you  not  ? 

A. — Yes.  / 

Q. — Did  you  hear  him  say  anything  to  other  members  of  your  com- 
pany ? 

A. — I  heard  him  talk,  but  it  was  all  the  same  thing. 

Q. — Besides  Burns,  did  you  hear  him  talking  to  any  one  else  ? 

A. — Only  a  man  by  the  name  of  Wilson,  of  those  who  belonged  to  our 
company.  I  do  not  recollect  the  conversation  between  them,  but  I  know 
they  had  some  difficulty. 

Q.— What  about  ? 

A. — ^The  secession  doctrine  Judge  Hardy  was  preaching,  as  I  under- 
stood it. 

Q. — And  this  Wilson  was  a  member  of  your  company  ? 

A. — Yes. 

Q. — Well,  I  apprehend  he  was  on  the  side  of  Unionism,  was  he  not? 

A. — ^Yes. 

Q. — ^And  Hardy  was  on  the  side  of  Uncle  Jeff.  ?" 

Mr.  Williams. — That  will  hardly  do,  Mr.  Edgerton.  I  have  no  objee- 
tion  to  your  relating  anybody  on  the  side  of  Uncle  Sam,  but  I  canH 
stand  "  Uncle  Jeff."     [Merriment.] 

CROSS   EXAMINATION. 

JUr.  WmiariM. — They  seem  to  have  been  a  little  jolly,  there,  and  wound 
up  their  arguments  by  "Let's  take  a  drink."  Kow,  do  you  not  know 
that  Judge  Hardy  asked  the  permission  of  the  Lieutenant  to  treat  the 
company,  and  that  he  did  treat  the  company  ? 

A. — I  do  not  know  it.  Judge  Hardy  told  me,  '*  You  see  I  have  no 
prejudice  against  you  because  you  disagree  with  me  ;"  I  do  not  remem- 
ber any  asking  the  whole  company  to  drink  with  him.  But  a  large 
number  of  the  company  did  drink  with  him.  I  know  I  did,  and  drank 
with  him  two  or  three  times,  before  I  got  through  with  him. 

Q. — Had  you  ever  known  Judge  Hardy,  before  ? 

A. — Yes ;  I  have  known  him  for  a  great  number  of  years. 

Q. — ^Where  did  you  know  him  ? 

A. — In  Sacramento. 

Q. — ^Well,  you  knew  pretty  much  about  what  his  political  notions 
were,  before,  did  you  not  ? 

A. — Yes ;  I  did. 

Q. — You  knew  he  belonged  to  the  Breckinridge  Democratic  party  T 

A. — Yes. 

Q. — And  you  were  opposed  to  him  in  politics,  I  reckon  ? 

A. — Yes ;  I  was. 

Q. — You  are  a  Union  Democrat,  of  course  ? 

A. — Of  course,  I  am  not, 

Q. — Ah  !  you  are  a  Republican,  I  guess ;  are  you  not  ? 

A. — Well,  I  guess  I  am. 

Mr,  Edgerton, — There's  another  of  your  cousins.  General. 

Mr,  WUUams, — Oh,  there  are  a  large  number  of  them. 

Witness. — I  joined  the  army  because  they  said  there  were  not  any  Be- 
publicans  in  it. 
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Mr,  WUliaTM. — Well^  you  found  some  of  them  after  you  got  in  the 
army,  I  reckon. 

W%tne$8.—1  did  that. 


TESTIMONY   OF  B.   H.   DALT. 

B.  H.  Daly,  being  called  and  sworn,  testified  as  follows  : 

Mr.  Edgerton. — Where  do  you  reside  ? 

A. — ^I  reside  at  Sacramento. 

Q. — Do  you  know  the  Eespondent,  Judge  Hardy  ? 

A. — ^I  was  introduced  to  him  last  September,  on  the  boat,  coming 
down. 

Mr.  WUUafM, — On  the  same  occasion  spoken  of  by  these  military  gen- 
tlemen ? 

A. — ^Yes. 

Mr.  Edgerton. — Will  you  state  what  occurred  there,  within  your  obser- 
vation and  hearing,  in  reference  to  the  existing  difficulties  of  the  coun- 
try, in  connection  with  Judge  Hardy  ? 

A. — Well,  I  heard  Judge  Hardy  state  that  he  sympathized  fully  with 
the  South  in  the  present  difficulties )  and  such  like  expressions. 

Q. — Will  you  state  whether  there  was  a  company  of  United  States 
soldiers  aboat  him  when  he  was  talking  thus  ? 

A. — ^Yes,  there  were  a  few  of  them ;  probably  three  or  four  of  them. 

Q. — Do  you  recollect  the  substance  of  what  Judge  Hardy  said  ? 

A. — ^Well,  he  said  he  believed  the  South  was  right,  and  the  North  all 
wrong ;  that  the  South  was  only  fighting  for  its  rights,  homes,  firesides — 
and  all  that.  They  asked  him  why  he  did  not  go  down  there  and  help 
them ;  said,  "  If  we  thought  as  you  do,  we  womd  go  down  there  and 
help  them.''    Hardy  said  they  had  enough. 

Mr.  Edgerton. — ^And  did  not  need  him  ? 

A. — ^And  did  not  need  him. 

Mr.  WiUiatns. — They  have  got  enough ;  more  than  they  can  feed  and 
pay  board  wages. 

Witness. — Judge  Hardy  said  something  about  he  would  go  if  it  was  not 
for  the  position  that  he  held  in  this  State. 

Mr.  Edgerton. — If  there  is  anything  more  that  you  heard  from  Judge 
Hardy,  that  you  have  not  stated,  state  it. 

Witness. — That  is  about  all ;  that  is  the  substance  of  it. 

Mr.  Williams. — ^No  questions,  Mr.  Daly. 


W.  0.  0ENNY,  EEGALLED. 


W.  C.  Denny,  recalled,  testified  as  follows : 

Mr.  Edgerton. — ^You  have  testified  that  you  live  at  Mokelumne  Hill, 
and  know  Judge  Hardy  ? 

A. — Yes. 

Q. — Will  you  state  whether  you  at  any  time  had  any  conversation 
with  Judge  Hardy  upon  the  existing  difficulties  in  the  country,  prior  to 
the  firing  upon  Sumter  ?    And  if  so,  what  it  was  ? 


444 

A. — Well,  Sir,  I  think  I  had  a  conversation  with  Mr.  Hardy.  I  have 
had  several. 

Mr,  Edgerton. — I  mean  at  that  time,  and  upon  that  subject. 

Witness. — There  is  but  one  that  I  can  recollect  anything  about,  and 
that  was  before  the  firing  upon  Sumter. 

Q. — What  did  Judge  Hardy  say  then  ? 

A. — ^Well,  Sir,  it  was  at  Mr.  Hardy's  house,  at  the  time  of  the  first 
starting  of  these  difficulties.  I  am  myself  a  South  Carolinian ;  and  I 
had  said  something  about  being  a  South  Carolinian  to  Mr.  Hardy,  and 
we  were  speaking  about  it.  And  in  talking  about  the  difficulties — some 
three  or  four  States,  may  be  six,  I  do  not  recollect  particularly,  had  then 
seceded — Judge  Hardy  said  that  if  he  was  a  citizen  of  South  Carolina— 
or  living  in  the  State  of  South  Carolina— or  something  to  that  effect — ^he 
would  hope  and  pray  that  every  sunrise  might  hear  of  the  Southern 
Confederacy  firing  into  Sumter ;  for  the  reason  that  that  would  bring 
the  whole  fifteen  States  of  the  South  at  once  out  of  the  Union.  I  think 
that  that  is  as  near  as  I  can  recollect,  at  present ;  I  do  not  know. 

GROSS   EXAMINATION. 

Mr.  Williams. — ^Ile  said,  "  If  living  in  South  Carolina  " — ^that  was  the 
expression  he  used,  was  it  not  ? 

A. — He  said:  "If  a  citizen  of  South  Carolina;"  or,  "If  living  in 
South  Carolina." 

Q. — Was  it  not  "  If  he  was  living  in  South  Carolina  ?** 

A. — ^Yes.     That  is  what  I  stated. 


8.    L.    MAGEE,   RECALLED. 

S.  L.  Magee,  recalled,  testified  as  follows  : 

Mr.  Edgerton. — ^You  have  testified  that  you  live  at  Mokelunme  Hill, 
and  know  Judge  Hardy  ? 

A. — Yes. 

Q. — Will  you  state  whether  you  have  at  any  time  had  any  conversa- 
tion with  Judge  Hardy  upon  the  existing  difficulties  of  the  country;  and 
if  so,  the  purport  of  those  conversations  ? 

A. — I  had  two  conversations  with  Judge  Hardy  in  relation  to  the  diffi- 
culties of  the  country. 

Q. — Please  give  us,  as  near  as  you  can,  the  dates. 

A. — The  first  was  about  the  time  of  the  breaking  out  of  the  rebellion. 
It  was  of  a  mild  character ;  a  few  words.  He  vindicated  the  South,  at 
that  time,  on  the  State  Eights  doctrine ;  through  that  channel,  the  com- 
bined Southern  States  had  a  right  to  league  together,  and  resist  the 
Constitution  of  the  United  States. 

Q. — Is  that  all  of  that  conversation  ? 

A. — That  is  about  all. 

Senator  Crane. — ^When  wa§^that  conversation  ? 

A. — About  the  time  of  the  firing  into  Fort  Sumter.  About  that  time; 
I  could  not  remember  the  exact  day.  It  was  but  a  few  words  that  was 
then  said. 

Mr.  Edgerton. — ^Where  and  when  was  the  next  conversation,  and  what 
was  its  purport  ? 
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A. — The  next  conversation  was  at  Mr.  Leger's  hotel,  at  Mokelumne 
Hill.     It  was  about  a  month  and  a  half  ago ;  perhaps  two  months. 

Q.— What  was  it  ? 

A. — Judge  Hardy  then  proposed  to  drink  a  disloyal  sentiment. 

Q. — State  just  what  transpired,  in  your  own  way  ? 

A. — I  could  not  state  the  precise  language. 

Mr.  Edgerton. — Well,  the  substance  of  the  language  is  all  we  want. 

Witness, — ^It  was  disloyal  towards  the  United  States,  and  in  favor  of 
the  South. 

Q. — ^You  say  he  proposed  to  drink  it  ? 

A. — ^He  proposed  to  drink  it  with  me  and  two  or  three  other  gentle- 
men. 

Q. — State  whether  it  was  drank  or  not. 

A. — I  refused  to  drink  it. 

Senator  Merriti. — ^Where  did  this  conversation  occur  ? 

A. — At  Leger's  saloon,  Mokelumne  Hill.  I  refused  to  drink  it,  and 
he  excused  me.  We  were  conversing  in  regard  to  the  Bensley  franchise 
bill,  which  had  passed  this  body.  That  is  how  I  fix  the  time  of  the  con- 
versation.    He  said  we  would  drink,  anyhow. 

Mr.  Edgerton. — Do  you  recollect  any  words  that  occurred  ?  You  say 
it  was  a  disloyal  sentiment. 

A. — ^I  could  not  repeat  the  words. 

Mr.  Edgerton. — You  say  it  was  expressing  disloyalty  to  the  Govern- 
ment? 

Mr.  Williams. — Ho  did  not  say  that. 

Mr.  Edgerton. — State  the  substance  of  it. 

Witness. — I  cannot  recollect  the  words.  I  did  not  treasure  them  up  at 
all. 

Q. — You  refused  to  drink  it,  and  Judge  Hardy  excused  you  ? 

A. — It  was  something,  I  thought,  against  the  Union,  and  I  refused  to 
drink  it;  and  he  said  we  would  drink,  anyhow.  In  the  meantime — 
this  was  a  rambling  conversation — the  liquor  had  been  called  for,  and 
lay  stretched  out  on  the  bar.  We  got  into  conversation,  and  it  sat  there 
some  time  before  we  drank  it. 

CROSS   EXAMINATION. 

Mr.  Williams. — You  say  this  was  a  month,  or  a  month  and  a  half,  ago; 
and  fix  the  time,  you  say,  by  a  certain  bill  which  was  pending  before  the 
Ijegislature  in  this  branch  ? 

A. — ^A  bill  which  was  passed. 

Q. — ^And  Judge  Hardy,  yourself,  and  several  others,  were  there,  about 
to  drink,  before  this  sentiment  was  uttered,  were  you  ?  You  got  ready 
to  drink  before  the  sentiment  was  uttered  ? 

A. — Yes. 

Q. — ^And  although  you  cannot  remember  the  language,  it  was  some- 
thing that  you  did  not  approve,  and  you  refused  to  drink  it ;  and  Judge 
Hardy  said:  "We'll  drink,  anyhow."     Did  you  "drink,  anyhow?" 

A. — Yes,  we  all  drank. 

Q. — You  said  the  liquor  was  lying  stretched  out  on  the  bar  there ; 
lying  around  there,  loose  ?  "^ 

A. — No,  Sir,  you  mistake  me.  I  did  not  say  it  was  "  loose."  [Merri- 
ment,] 

Mr*  Williams. — Well,  you  said  it  lay  stretched  out  there. 

Mr.  Edgerton. — ^Like*milk,  in  a  row. 
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Voice. — Liquor  don't  lie  round  "loose"  in  Calaveras  County.    [Great 
merriment.] 

Mr.  Edgerton, — Call  Mr.  Brockway. 

Mr.  WiUiams. — ^How  many  more  times  are  you  going  to  call  him? 

Mr.  Edgerton. — Only  this  once.     This  time  lets  him  out. 

Mr.  WiUiams. — ^He  seems  to  be  your  corps  de  reserve. 


S.   W.  BROGKWAT,  RECALLED. 


S.  W.  Brockway,  recalled,  testified  as  follows  : 

Mr.  Eigerton. — ^Will  you  state  whether,  on  a  certain  day — I  do  not  know 
what  day,  or  what  day  of  the  month  it  was — last  fall,  you  had  any  con- 
versation with  Judge  Hardy  in  reference  to  the  then  existing  difficalties 
in  the  country  ?     If  so,  state  what  your  conversation  was. 

A. — I  did  have  some  conversation  with  Judge  Hardy.  Judge  Hardy 
came  down  the  street  for  me,  and  said  he  had  a  man  up  at  Lcger's  hotel 
for  whom  he  wished  to  do  some  business,  or  who  wished  me  to  do  some 
business  for  him  —  I  do  not  recollect  which.  I  took  his  arm  and  walked 
up  the  street,  and  we  stopped  two  or  three  times,  or  he  stopped  me,  talk- 
ing ;  and  we  stood  some  time  before  the  hotel  before  we  went  in  where 
the  gentleman  was  who  had  the  business  to  be  done. 

Mr.  Edgerton. — Just  tell  us  what  the  conversation  on  this  subject  was? 

A. — The  conversation  was  this :  Judge  Hardy  was  saying  something 
about  resigning;  and,  talking  about  the  Union  question,  he  says,  "You 
know  how  it  is  with  me  here.  I  cannot  get  such  a  position  here  as  I  am 
entitled  to.  I  do  not  blame  you  for  being  a  Union  man ;  your  friends 
are  all  in  the  North,  and  your  flesh  and  blood  are  there.  But  it  ain't  so 
with  me.  My  friends  are  on  the  other  side,  and  my  flesh  and  blood  are 
there;  and  I  won't  fight  against  them ;"  or,  "  I  will  be  damned  if  I  fight 
against  them.     I  will  fight  for  them  all  the  time." 

Q.— Is  that  all  ? 

A. — No,  Sir.  I  could  not  now  repeat  all  that  was  said.  We  talked  an 
hour  or  more.  He  said  he  would  not  fiffht  against  them ;  that  his  flesh 
and  blood  were  on  the  other  side,  and  that  he  would  fight  for  them  all 
the  time. 

Senator  Crane. — "When  was  this  ? 

A. — This  was  this  last  fall ;  I  should  think  in  the  month  of  October 
last.  He  said  he  knew  where  he  could  go  and  get  such  a  position  as  he 
was  entitled  to ;  and  that  he  was  going  to  resign  when  certain  assurances 
were  given,  and  would  go  there  and  get  it. 

Q. — Anything  further  ? 

A. — ^Yes.  He  told  me  he  could  not  understand  my  politics ;  that  he 
always  understood  me  to  be  a  State  Eights  man,  and  yet  I  was  in  favor 
of  the  war,  and  ultra ;  that  there  was  no  use  in  my  being  so  damned  ultra 
as  I  was,  although,  if  he  was  in  my  place,  with  all  his  friends  in  the 
North,  he  would  be  on  the  same  side  I  was  —  with  a  great  deal  more,  of 
that  character.    I  cannot  repeat  it  all. 

Mr.  Williams. — Eepeat  that  last. 

Witness. — ^Judge  Hardy  said :  if  situated  as  I  was,  with  all  his  friends 
in  the  North,  he  would  be  on  the  same  side  I  was ;  but  that  they  were 
not,  and  that  he  could  not  be.  . 

Mr.  WiUiams. — Tell  some  more. 
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Mr.   EdgerUm. — I  am  requested  by  a  Senator  to  ask  you,  if  Judge 
Hardy  stated,  in  that  conversation,  i^hat  position  he  could  get? 
A. — He  did  not. 


ALLAN   p.   DUDLEY,   BEGALLED. 


Allan  P.  Dudley,  recalled,  testified  as  follows : 

Mr,  Edgerton. — You  have  testified  to  attending  to  thepolitical  canvass, 
last  summer,  in  the  County  of  Calaveras,  with  Judge  Hardy  t 

A. — I  said  as  little,  the  last  political  campaign,  as  I  could,  and  keep 
my  position  with  my  party.    I  only  made  four  or  five  speeches. 

Q. — I  want  to  know  whether  you  travelled  with  Judge  Hardy,  during 
that  time? 

A.— I  did. 

Q. — He  travelled  with  you  ? 

A. — We  went  to  Murphy's,  and  made  a  speech,  at  the  time  referred  to, 
T¥hen  the  Court  adjourned.  Judge  Hardy  and  myself  went  there  in  a 
carriage,  and  both  spoke  there,  that  evening. 

Mr.  Edgerton. — I  want  to  know,  whether,  on  any  occasion  during  that 
tour,  you  had  conversation  with  Judge  Hardy,  in  reference  to  the  course 
you  were  pursuing  in  your  speeches,  and  as  to  the  course  you  were 
thereafter  to  pursue,  as  regards  the  position  you  took  on  the  Union 
question,  or  as  regards  the  course  you  would  thereafter  take  on  that 
subject  ? 

A. — -%  speeches  were  all  Union  speeches. 

Mr.  Edgerton. — I  want  to  know  whether  you  had  any  conversation 
with  Judge  Hardy,  on  that  subject? 

A. — Yes. 

Q. — Well,  what  was  it  ? 

A. — ^Well,  we  talked  the  matter  over — about  our  declarations  when  we 
were  with  the  opposite  party;  that  the  true  policy,  to  carry  our  county, 
.was,  under  all  circumstances,  and  upon  all  occasions,  to  proclaim  our- 
selves as  strong  friends  of  the  Union,  an*d  as  Union  men.  It  was  so 
agreed  between  us  that  we  should  so  do :  and  I  kept  my  part  of  the 
contract.     [Merriment.] 

Q. — State  as  to  whether  Judge  Hardy  did,  or  not  ? 

A. — ^Well,  I  must  say,  that  in  the  canvass  I  did  not  hear  Judge  Hardy, 
in  private  conversation,  in  bar  rooms,  or  elsewhere,  utter  any  disloyal 
sentiments. 

Q. — ^Did  YOU,  anywhere  ? 

A. — ^Wcll,  we  both  advocated  what  were  called  Breckinridge  principles, 
upon  the  stump.  I  do  not  know  as  I  heard  Judge  Hardy  talk  any  more 
Secessionism,  on  the  stump,  than  I  talked.  Yet  I  reckon  they  swallowed 
mine  easier  than  they  did  his,  because  I  was  born  in  the  North. 

Mr.  WiUiavM. — That  is  it.  It  makes  a  mighty  sight  of  difference  where 
it  comes  fVom ! 

WUness, — /did  not  advocate  any  disloyal  sentiments,  Sir. 

CROSS   EXAMINATION. 

Mr.  Williams. — You  and  Judge  Hardy,  you  say,  were  out,  making 
speeches  together  ? 
A..""""  X  es* 
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Q. — ^You  were  a  Union  man  f 

A. — I  am,  and  have  ever  been..  I  never  entertained  a  disloyal  senti- 
ment in  my  life. 

Mr.  Williams. — Well,  80  much  I  give  you  credit  for.  Now,  Jadge 
Hardy  was  with  you,  on  the  stump  ? 

A. — Yes.     So  was  Tod  Kobinson. 

Mr.  WiUiams. — I  did  not  inquire  as  to  Tod  Robinson. 

Witness. — I  did  not  know  but  you  wanted  to  know  all  my  associates. 

Mr.  Williams. — No.  It  would  take  too  long  a  time,  and  perhaps  some 
might  be  bad  company.  Now,  you  and  Judge  Hardy  travelled  together, 
and  made  Union  speeches  ? 

A. — I  did  not  say  Judge  Hardy  advocated  the  same  sentiments.  He 
went,  on  one  occasion,  farther  than  1  dared  to  go. 

Q. — You  say  Judge  Hardy  never  uttered  any  disloyal  sentiments  on 
those  occasions  ? 

A. — Not  what  /could  call  disloyal  sentiments. 

Q. — He  was  with  you,  making  speeches — ^you  a  Union  man — and  you 
both  were  advocating  Breckinridge  principles,  you  said  ? 

A. — No,  Sir. 

Mr.  Williams. — I  believe  vou  said  so  ? 

A. — No,  Sir. 

Mr.  Williams. — Then  I  did  not  hear  j^ou  aright. 

Witness. — I  stated  on  the  stump,  several  times,  that  I  did  not  indorse 
the  whole  of  the  McConnell  platform. 

Mr.  Williams. — I  ask  you  whether  you  were  advocating  the  Breckin- 
ridge principles  and  party  ? 

A. — We  were  called  the  Breckinridge  party.  We  were  working  for 
our  ticket,  and  the  whole  ticket. 

Q. — And  your  ticket  was  the  Breckinridge  ticket  ? 

A. — It  was  so  called.   • 

Q. — ^Now,  as  to  these  conversations  that  took  place  between  you  and 
Judge  Hardy,  when  it  was  agreed  that  you  should  both  proclaim  your- 
selves Union  men  ;  were  they  when  alone,  when  nobody  else  heard  youf 

A. — They  were  by  ourselves,  when  travelling  together. 

Mr.  Williams. — Like  the  other  conversations  you  have  testified  to, 
where  nobody  could  hear  you.  Now,  did  Judge  Hardy,  when  you  and 
ho  agreed  that  you  should  advocate  Union  sentiments,  (you  say  you  did 
advocate  them,  and  believe  in  them,)  utter  anything  in  his  speeches  dif- 
ferent from  what  he  said  you  ought  to  proclaim  ? 

A. — Yes,  he  did. 

Mr.  Williams. — Well,  let  us  see  how  you  will  dilute  this  testimony. 

Witness. — If  you  will  allow  me,  I  will  explain.  I  spoke  first,  at  Mu^ 
phy's — we  had  a  very  large  meeting — and  left  the  stand.  Judge  Hardy 
had  not  spoken  more  than  twenty  minutes  before  there  was  a  general 
rush  made,  to  tear  him  from  the  stand,  because  he  was  a  rebel. 

Mr.  Williams. — That  is  not  the  question — what  the  crowd  did;  but 
what  Judge  Hardy  did  and  said. 

Witness. — Well,  I  heard  Judge  Hardy  justify  the  South  seceding  fix)ni 
the  North,  and  advocate  the  right  of  secession,  upon  the  stump. 

Q. — Well,  you  do  not  consider  that  disloyal  sentiment  ? 

A. — Well,  we  did  not,  then,  as  a  party,  consider  it  disloyal  to  justify 
the  South  in  secession.  It  was  a  part,  as  I  understood,  of  the  platform. 
I  did  not  advocate  it,  but  I  understood  it  was  part  of  the  platform  to 
justify  secession.  As  I  told  you,  I  did  not  indorse  the  whole  of  the 
platform. 
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Mr.  WiUtanu. — Well,  it  is  in  evidence  that  Judge  Hardy  endeavored  to 
get  it  out  of  the  platform.  Then  you  reconcile  your  two  statements — 
the  one,  that  you  never  heard  Judge  Hardy  utter  disloyal  sentiments, 
and  the  other,  that  he  did  advocate  the  States'  right  to  secede — by  say- 
ing that  you  did  not  consider  this  secession  doctrine  disloyal  sentiment  ? 

A. — I  did  not  consider  it  disloyal,  because  the  Virginia  Kesolutions 
were  brought  up  to  sustain  and  indorse  the  platform  and  the  policy  of 
the  then  Breckinridge  or  McConnell  party.  1  did  not  indorse  it ;  I  did 
not  indorse  the  Virginia  Hesolutions — ^the  construction  they  gave  to  them 
on  the  right  of  secession.  But  Tod  Robinson,  Judge  Hardy,  McConnell, 
and  other  members  of  the  party  I  belong  to,  did.  And,  notwithstand- 
ing I  did  not  take  them  up  and  indorse  them,  they  were  very  anxious  I 
should  go  with  them  through  the  county. 

Q. — They  wanted  you — a  Union  man — to  go  with  them  through  the 
county  ? 

A. — Yes.  To  give  character,  I  suppose,  to  the  thing.  [Great  merri- 
ment.] 

Mr,  WUliams. — "Well,  I  think  worse  of  those  Democrats  now,  than  I 
ever  did  before.  To  give  character  to  their  party !  You  mean,  to  give 
your  character  to  it  ? 

A. — No,  Sir.     To  give  a  respectable  character  to  it.    [Renewed  mirth.] 

Mr.  Williams. — To  give  a  respectable  character  to  it  I  Is  not  that  the 
same  thing  as  giving  your  character? 

A. — ^I  suspect  so,  Sir;  I  suspect  so.     [Renewed  mirth.] 

Mr.  Williams. — Well,  if  the  Breckinridge  party  needed  such  assistance, 
they  must  have  been  pretty  badly  off.  [Merriment.]  It  is  not  much  of 
a  party,  any  way,  I  reckon. 

Mr.  Worthington. — We  admit  thxit.     [Merriment.] 

Mr.  Edgerton. — ^I  think  our  case  is  closed.  We  ask,  however,  that  we 
may  have  a  few  moments  recess,  in  order  to  consult  with  the  Managers 
of  the  case,  before  closing. 

Mr.  Williams. — That  is  oetter  than  having  a  few  straggling  offers  after 
formally  closing. 

Mr.  Edgerton. — Do  you  object  to  it.  General  ? 

Mr.  Williams. — ^Not  a  bit  of  it. 

Recess  was  accordingly  taken  for  ten  minutes. 

On  reassembling,  Mr.  Edgerton  called  Hon.  Thomas  Campbell,  Chair- 
man of  the  Managers,  to  the  stand. 


TESTIMONY   OF  THOMAS   CAMPBELL. 

Thomas  Campbell,  being  called  and  sworn,  testified  as  follows : 

Mr.  Edgerton. — You  reside  at  Mokelumne  Hill,  Calaveras  County  ? 

A. — ^About  two  miles  from  Mokelumne  Hill. 

Q. — You  are  a  member  of  the  Assembly  from  Calaveras  County,  and 
one  of  the  Managers  of  this  Prosecution  ? 

A. — Yes,  Sir. 

Q. — Will  you  state  what  you  know  of  the  origin  of  these  proceedings 
against  Judge  Hardy  f 

A. — I  believe,  Sir,  that  I  originated  these  proceedings  myself. 
67 
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Q. — State  whether,  or  not,  it  was  upon  consultation  with  members  of 
the  Assembly  ? 

Mr.  Williams. — Well,  what  has  this  to  do  with  the  issues? 

Mr.  Edgerton. — Do  you  object  to  it  ? 

Mr.  Williams. — Yes.  As  to  what  their  consultations  have  been,  and 
bow  they  concocted  this  thing,  we  do  not  propose  to  inquire,  by  evidence 
here,  at  all.  We  object  to  it,  as  entirely  irrelevant  to  the  issue  here — as 
to  whether  Judge  Hardy  is  guilty,  or  not  guilty. 

The  Presidiny  Officer. — The  Chair  must  suggest  that  an  insult  must  not 
be  implied  to  the  other  House. 

Mr.  Williarm. — I  will  take  that  back,  and  acknowledge  the  com. 

Mr.  Edgerton. — General  Williams  has  intimated,  in  one  of  the  speeches 
he  has  made  to  this  Court,  that  this  was  a  conspiracy,  concocted  with  the 
Dudleys,  and  by  Mr.  Higby,  adding  that  they  expected  to  prove  it.  It 
may  be  that  he  has  put  in  some  testimony,  which  he  will  claim  as  tend- 
ing to  establish  that  fact.  We  offer  this  in  rebuttal.  We  would  have  a 
distinct  definition  of  the  position  of  the  Defence,  on  that  subject. 

Mr.  Williams. — Our  distinct  definition  of  our  position,  is  this :  That 
when  they  offer  a  witness  on  the  stand  to  convict  Judge  Hardy  of  the 
offences  charged,  we  have  a  right  to  cross  examine  him  as  to  his  feeling, 
and  what  he  has  done  about  the  Prosecution.  Having  done  so,  if  we 
get  any  evidence  that  seems  to  militate  against  the  credibility  of  his  tes- 
timony, we  have  a  right  to  comment  upon  it.  If  we  make  a  point,  and 
give  evidence  upon  the  question  of  how  this  thing  was  gotten  up,  the 
various  proceedings,  either  what  was  done  in  the  Assembly,  or  what  was 
done  out  of  the  Assembly,  in  the  private  consultation  of  the  Managers, 
then  it  would  be  proper  for  them  to  come  in  with  this  evidence,  and  re- 
but it.  But  I  submit,  that  when  we  cross  examine  merely  as  to  the  cred- 
ibility of  the  witnesses,  by  showing,  or  seeking  to  show,  that  they  are 
prejudiced,  that  they  are  influenced  by  improper  motives  in  the  matter, 
80  far  we  have  a  right  to  argue  that  their  testimony  is  not  of  that  value 
that  it  would  be  without  that  feature  in  it.  They  are  not  at  liberty,  for 
the  purpose  of  meeting  our  argument  as  against  their  individual  wit- 
nesses, to  prove  that  somebody  else  has  done  something  else  against 
Judge  Hardy.  I  object  to  the  whole  testimony,  as  irrelevant.  If  it  is 
to  be  opened,  we  have,  then,  in  order  to  rebut  it,  to  call  other  witnesses 
as  to  what  has  taken  place  in  the  Assembly,  as  to  what  certain  members 
of  the  Assembly  have  done,  outside  of  what  Mr.  Campbell  has  done  him- 
self, or  what  other  witnesses  the  Prosecution  might  call,  have  done ;  and 
it  will  take  another  week  to  try  that  issue  as  to  how  this  Prosecution  has 
been  gotten  up  and  prepared.  And  if  we  did  desire  to  do  this  thing,  if 
we  did  desire  to  open  that  question  as  to  the  proceedings  of  the  House, 
we  should  be  met  with  a  most  emphatic  rebuke  from  the  Chair — that  we 
had  no  business  to  question  the  proceedings  in  the  Assembly.  Now  they 
propose  to  prove  their  proceedings  in  the  llouse  to  have  been  something 
— no  matter  what.  We  object  to  their  opening  those  proceedings.  We 
object,  principally  on  the  matter  of  time,  but  we  have  the  right  to  object 
on  legal  principles.  It  is  a  matter  not  in  issue  here,  upon  the  question 
of  Judge  Hardy's  guilt  or  innocence. 

Mr.  Edgerton. — General  Williams  does  not  disclaim  the  taking  of  the 
position  which  I  alluded  to ;  does  not  disclaim  the  notifying  the  Court 
that  this  was  a  conspiracy,  concocted  by  these  parties,  and  that  he  ex- 
pected to  prove  it.  And  the  Court  will  recollect  certain  evidence  which 
was  given  here  by  Mr.  Brockway,  and  drawn  out  by  General  Williams 
from  certain  of  the  witnesses,  as  to  the  circulation  of  a  petition  for  the 
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abolishment  of  that  District.  Now,  we  do  not  offer  this  testimony  as  a 
rule  to  settle  the  value  of  the  evidence  of  these  parties,  or,  at  least, 
Brockway ;  but  we  do  oifer  it  to  rebut  any  position  they  may  assume, 
that  these  proceedings  originated  with  these  parties,  and  that  this  was  a 
oonspiracy. 

Mr.  Williams. — Whatever  I  have  stated  in  relation  to  this  being  a  con- 
spiracy, must  be  considered,  if  considered  at  all,  in  the  character  of  an 
opening;  and  the  Court  will  very  well  recollect  how  much  ground  was 
oovered  by  the  opening  on  the  part  of  the  Prosecution — and  the  Court 
cannot  fail  to  remember  as  to  how  much  of  the  statements  made  in  that 
opening,  they  have  failed  to  make  any  proof  of  whatsoever.  We  are 
not  at  liberty  to  say,  because  they  stated,  in  their  opening,  certain 
positions  which  they  expected  to  prove,  and  have  not  proved,  or  at- 
tempted to  prove,  that  we  will  come  in  and  make  propr  to  rebut  that 
opening,  rebut  what  Counsel  have  said.  If  we  make  proof  here  of  any 
proceedings  on  the  part  of  the  Assembly,  or  on  the  part  of  the  Managers, 
acting  as  agents  of  the  Assembly,  when  we  have  done  so,  then  this  evi- 
dence will  be  competent;  until  then,  not.  But  when  we  do  attempt  any- 
thing of  that  kind,  I  have  not  the  least  doubt  but  that  we  shall  oe  met 
with  the  position  that  we  have  no  right  to  attack  the  proceedings  of  the 
Assembly. 

Mr.  Edgerton. — ^It  is  not  on  the  subject  of  the  proceedings  of  the  Assem- 
bly, Mr.  President.  Not  at  all.  It  is  simply  evidence  that  the  position 
assumed  by  General  Williams  is  incorrect,  and  to  do  away  with  whatever 
effect  there  may  be  in  the  testimony  we  have  allowed  to  come  in.  Wo 
offer  it  as  rebutting  evidence. 

Mr.  WiUiams. — Rebutting  what  ?    My  statement  ? 

The  Presidimj  Officer. — I  think  General  Williams  stated  something  of 
what  he  charged ;  but  I  do  not  understand  it  as  evidence  in  the  case,  ex- 
cepting as  far  as  relates  to  a  portion  of  the  cross  examination  of  the 
Dudleys.  They  were  asked  if  they  did  not  pay  money  to  procure  wit- 
nesses and  their  attendance.  They  answered  this,  and  their  answer  was 
a  denial.  That  is  all  on  the  affirmative  of  the  question.  Now,  Mr. 
Campbell  says,  he  was  the  originator  of  this  prosecution.  Now,  further 
details — 

Mr.  Edgerton. — [Interrupting.]  I  do  not  want  the  details,  if  that  state- 
ment made  by  Mr.  Campbell  is  in  evidence. 

Mr.  WiUiarm. — I  objected,  at  the  start,  to  Mr.  Campbell's  undertaking 
to  father  this  case. 

The  Presiding  Officer. — According  to  my  recollection,  there  is  no  testi- 
mony, on  the  part  of  the  Defence,  to  show  that  anvbody  instigated  this 
matter,  except  what  the  papers  in  Court  show.  There  was  some  cross 
examination,  but  I  do  not  recollect  any  testimony. 

Mr.  Edgerton. — ^Now,  I  am  instructed  by  the  Managers,  to  ascertain  the 
sense  of  the  Court  on  this  subject,  with  all  due  respect  to  the  President, 
to  see  whether  we  are  right  or  not.  If  the  Senate  agree  with  the  Presi- 
dent, we  do  not  desire  to  discuss  it  farther. 

Senator  Rhodes. — I  would  be  glad  to  have  Mr.  Edgerton  state  on  what 
point  evidence  was  given  by  the  Defence,  which  this  is  to  rebut. 

Mr.  Edgerton. — I  think  General  Williams  cross  examined  our  witnesses 
very  closely,  on  the  subject  of  the  action  of  the  Dudleys  and  Mr.  Higby, 
in  reference  to  this  Impeachment ;  and  much  was  said  in  reference  to  the 
circulation  of  a  petition  in  relation  to  the  abolishment  of  that  District. 
And  something  was  brought  out,  that  Brockway  had  something  to  do 
with  such  papers.     I  ask  the  sense  of  the  Senate  upon  the  subject. 
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,    Senator  GaikUl. — I  ask  that  the  question  be  reduced  to  writing,  so  that 
there  be  no  misapprehension. 

Mr,  WiUiams. — 1  do  not  suppose  that  we  have  given  evidence  of  a  con- 
spiracy at  all.  I  will  state  ray  own  intention  in  what  we  have  said  about 
this.  We  have  proved  the  action  of  certain  witnesses  who  testified  upon 
this  stand.  When  a  witness  comes  upon  the  stand  and  testifies  with 
apparent  feeling,  as  they  have,  and  I  am  not  now  charging  anybody,  I 
do  insist  that  I  have  a  right  to  inquire  whether  that  witness  has  not 
been  actively  engaged  in  this  prosecution.  For  what  ?  To  show  a  con- 
spiracy ?  That  is  not  the  object.  For  the  purpose  of  discrediting  that 
witness;  for  the  purpose  of  weakening  the  effect  of  the  testimony  of 
that  witness;  to  show  that  his  testimony  is  not  entitled  to  that  degree 
of  weight  that  it  would  be  if  it  came  from  an  impartial  man.  It  is  to 
the  credit  of  each  witness  who  has  testified  here,  who,  as  I  have  said, 
has  manifested  feeling  in  getting  up  this  prosecution.  And,  as  I  remarked 
before,  if  this  question  ia  opened,  we  must  go  back  and  show  what  has 
been  done,  and  show  that  considerable  is  back  of  Mr.  CampbeU's  starting 
point. 

Senator  Merritt. — I  think  the  Articles  of  the  Assembly  show  a  motive 
for  this  Impeachment.     [Merriment.] 

Mr.  Edgcrton. — I  understand  that  the  action  of  the  House  and  these 
Managers  is  not  involved  in  this  at  all.  It  lies  fuHher  back  than  that 
I  say,  for  what  reason  was  it  that  General  Williams  asked  Dr.  Holbrook 
whether  he  was  not  a  brother-in-law  of  the  Dudleys  ?  Foy  what  reason 
was  it  that  he  asked  Charles  P.  Dudley  whether  he  was  Aot  a  brother  of 
these  Dudleys?  What  was  that  put  into  this  case  by  the  Defence  for, 
unless  to  make  a  predicate  of  this  position  which  General  Williams  has 
assumed  ? 

Mr.  Williams. — I  will  answer  that  question.  It  was  for  the  purpose, 
principally,  as  I  have  repeatedly  explained,  of  manifesting  the  feelings 
of  the  three  Dudleys,  and  their  relatives,  in  this  case,  to  show  the  meas- 
ure of  credit  that  is  to  be  given  to  their  testimony ;  and  not  for  the  pur- 
pose of  showing  the  point  Mr.  Edgerton  seems  to  suppose  we  are  driv- 
ing at. 

[The  offer  of  the  Prosecution  having  been  reduced  to  writing,  the 
Secretary  read  it,  as  follows :  "  The  Managers  offer  to  prove  at  whose 
instigation  the  Impeachment  was  instituted  in  the  Assembly,  and  that 
neither  of  the  Dudleys,  or  Brockway,  or  Higby,  had  any  connection 
with  it  whatever."] 

Mr.  Edgerton. — Now,  Mr.  President,  one  word.  I  understand  the  Presi- 
dent to  rule  that  offer  out,  because  of  no  evidence  to  establish  the  fact 
that  these  witnesses  had  any  connection  with  the  fact  named.  I  ask  the 
sense  of  the  Senate  on  its  admissibility. 

Senator  Crane. — I  would  inquire  whether  there  was  not  some  evidence 
given,  showing,  or  tending  to  show,  that  there  was  a  proposition  among 
the  Dudleys  and  some  of  these  witnesses  to  endeavor  to  have  the  Distiict 
abolished. 

Mr.  WiUiams. — Yes.  That  was  for  the  very  purpose  of  discrediting 
those  witnesses. 

The  question  being  submitted  to  the  Senate,  the  Senate  refused  to  ad- 
mit the  offer,  by  the  following  vote  : 

Ayes — Messrs.  Banks,  De  Long,  Gaskill,  Harvey,  Hill,  Nixon,  Perkins, 
Porter,  and  Powers — ^9. 
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Noes — Messrs.  Burnell,  Chamberlain,  Crane,  Denver,  Gallagher,  Har- 
riman,  Hathaway,  Heacock,  Holden,  Irwin,  Kutz,  Lewis,  Merritt,  Oul- 
ton,  Parks,  Quint,  Rhodes,  Soule,  ShurtlefF,  Van  Dyke,  Vineyard,  Warm- 
castle,  Watt,  and  Williamson — 24. 

THE   LAST   WITNESS. 

Mr,  Edgerton, — We  have  but  one  more  witness  to  oifer.  He  is  in  Marin 
County.  His  evidence  is  relative  to  the  trial  of  Judge  Terry ;  I  forget 
the  number  of  the  Article.  The  knowledge  of  w^at  can  be  proved  by 
that  witness  has,  within  a  very  short  time,  come  to  the  Managers. 
They  regard  it,  on  consultation  with  their  Counsel,  as  of  the  utmost 
materiality.  It  is  in  reference  to  an  expression  which  is  alleged  to  have 
fallen  from  the  Eespondent  at  the  time  he  left  the  bench  on  that  oc- 
casion. The  Managers  ask  that  they  may  have  process  for  that  witness. 
They  are  informed  that  his  attendance  can  be  procured  here  to-morrow 
morning,  at  eleven  o'clock,  by  sending  over  a  small  boat,  if  process  be 
issued  to-day.  It  is  a  matter  that  addresses  itself  to  the  discretion  of 
the  Court,  and  is  of  very  great  importance  in  this  prosecution. 

The  Presiding  Ojfficer, — [To  Gen.  Williams.]  Are  you  ready  to  proceed 
with  your  rebuttal  ? 

Mr,  Williams. — Yes,  but  we  cannot  go  into  it  until  their  case  is  closed. 
I  have  nothing  to  say  to  the  Senate,  by  way  of  admonition,  advice,  or 
objection,  as  to  how  much  indulgence  they  shall  give  this  Prosecution  in 
the  way  of  taking  up  new  witnesses.  I  have  only  to  say,  that  we  have 
come  down  now  to  a  stage  in  the  proceedings  when  I  have  a  right  to  in- 
sist, and  do  most  respectfully  insist,  that  they  shall  say  they  nave  ex- 
hausted their  case,  and  are  done,  before  we  go  into  our  rebutting 
evidence. 

Mr.  Edgerton. — I  would  say,  in  respect  to  this  application,  that  the  Man- 
agers and  their  Counsel  felt  it  due  to  this  Court  to  bring  this  fact  before 
it,  leaving  it  entirely  with  them  as  to  whether  they  shall  grant  it  or  not. 
It  is  a  matter,  which,  as  I  said  before,  addresses  itself  entirely  to  the 
Court.  If  they  want  this  fact  brought  out,  they  can  send  for  the  wit- 
ness. 

Mr,  WHltams. — I  have  no  objection  to  the  indulgence,  premising  what 
I  said  before. 

•    Mr.  Edgerton. — I  will  state  that  the  witness  we  wish  to  procure  here, 
is  Judge  Frink,  the  County  Judge  of  Marin  County. 

Mr.  Williams, — ^We  had  him  here,  ourselves,  as  long  as  his  term  would 
allow  him  to  stay. 

Mr.  Edgerton,— If  the  Court  desire  it,  we  will  state  what  we  expect  to 
prove  by  Judge  Frink. 

Mr,  Williams. — I  object  to  any  such  statement  being  made. 

Mr,  Edgerton. — I  won't  make  the  statement,  unless  the  Court  desire  it. 

Mr.  WUliams. — There  is  another  objection  that  I  mavas  well  state  here, 
because,  if  the  Court  should  give  them  two  or  three  days,  or  one  day,  to 
get  this  witness  here,  from  what  the  Counsel  has  already  said  —  that  it 
relates  to  what  Judge  Hardy  stated  at  some  time,  or  what  took  place  on 
that  trial  —  when  the  witness  does  come,  we  shall  raise  the  question, 
That  they  have  gone  through  their  case,  and  exhausted  it.  We  will  state 
farther,  as  regards  Judge  Frink,  that  we  had  him  here  three  or  four 
days,  under  a  subpoena ;  that  he  utterly  refused  to  stay  any  longer,  be- 
cause his  term  was  going  to  open,  and  he  would  go  home  at  any  rate. 

The  Prending  Officer. — ^His  term  closed  yesterday. 
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Mr,  Edgertcm. — ^What  Gen.  Williams  has  stated,  was  not  in  the  knowl- 
edge of  the  Managers,  at  the  time.  I  will  not  say  what  they  are  informed 
on  the  subject  of  Judge  Frink  being  here  as  a  witness  for  the  Defence.  I 
will  not  repeat,  and  have  no  right  to  state,  why  the  Defence  would  not 
use  him. 

Mr,  Williams. — The  reason  why,  was,  because  he  would  not  stay ;  and 
because  he  was  not  material,  as  we  had  other  witnesses  to  the  same 
point. 

Senator  Merritt. — I  hope  this  case  will  be  closed  some  time  or  another. 
If  they  get  Judge  Frin^  here,  the  Managers  may  then  find  somebody  else 
they  would  like  to  call. 

Mr.  Edgerton. — ^I  distinctly  announced  that  we  closed  the  case. 

Senator  Merritt. — I  thought  you  had  closed  your  case  two  or  three 
times. 

Mr.  Edgerton. — We  never  announced  that  we  had,  before. 

Senator  Merritt. — Well,  I  thought  it  was  coming  to  that,  several  times. 

Senator  Soule. — 1  wish  to  make  one  inquiry  of  the  Managers  on  behalf 
of  the  Government.  Is  Judge  Frink ,  the  only  witness  they  propose  to 
introduce  ? 

Mr.  Edgerton. — The  only  witness.  I  will  state  to  the  Court,  if  they 
desire,  what  we  expect  to  prove. 

Mr.  WiUiams. — I  do  object  to  that;  because,  if  the  witness  does  not 
come,  you  have  the  benefit  of  the  offer  just  as  much  as  if  he  had  sworn 
to  it.  And  when  he  comes,  if  he  does,  perhaps  he  will  not  swear  to  any- 
thing of  the  kind. 

Senator  Crane. — I  would  like  to  know  if  this  statement  has  just  been 
discovered  ? 

Mr.  Edgerton. — Just  discovered  by  the  Managers. 

Senator  Parka. — I  would  like  to  know  whether  this  proposed  testimony 
is  rebuttal,  or  in  chief? 

Mr.  Edgerton. — In  chief. 

The  Presiding  Officer. — It  is  in  relation  to  a  statement  alleged  to  have 
been  made  by  the  Respondent,  on  leaving  the  bench,  after  the  conclusion 
of  the  Terry  trial.  There  has  been  no  evidence  tending  to  show  any 
such  statement. 

Senator  Merritt. — Now,  if  wo  allow  Judge  Frink  to  come,  perhaps  he 
may  not  testify  to  anything,  when  he  gets  here.  I  do  not  know  what 
he  is  going  to  testify  to  ;  and  I  do  not  understand  that  the  Managers  or 
their  Counsel  know.  I  understand  that  they  have  merely  heard  it 
And  if  they  give  this  evidence,  whatever  it  be,  the  Defence  may  desire 
to  rebut. 

Mr,  Edgerton. — I  would  suggest  that  it  is  a  matter  of  importance  to 
iiave  this  evidence  in,  if  there  be  anything  in  it. 

Senator  Rhodes. — If  it  is  not  desired  that  Counsel  should  state  the  pur- 
port of  the  proposed  testimony,  it  could  be  privatelv  submitted  to  the 
President,  and  he  could  decide  whether,  or  not,  it  is  rebutting  testimony  j 
whether,  if  the  witness  was  here,  he  could  be  heard,  or  whether  it  would 
he  a  matter  of  discretion  for  the  Senate  to  hear  him. 

The  Presiding  Officer. — The  Chair  has  heard  the  statement  made,  six 
r.ionths  ago.     I  do  not  know  whether  it  is  true,  or  not. 

Senator  Van  Dyke. — I  would  ask  if  what  the  President  heard  would  be 
admissible  here,  at  this  time,  as  rebutting  testimony  ? 

The  Presiding  0ffi4xr. — I  do  not  off'er  any  opinion  about  it.  I  heard  it 
in  the  street. 

Mr.  Edgerton. — ^We  learned  it  from  what  the  Managers  regard  as  a 
reliable  source  of  information. 
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The  question  being,  as  to  a  postponement  of  the  case  until  the  follow- 
ing morning,  at  eleven  o'clock,  in  order  to  obtain  the  attendance  of 
Jadge  Frink,  the  Senate  so  ordered,  by  the  following  vote : 

Ates — Messrs.  Banks,  Burnell,  Chamberlain,  Crane,  De  Long,  Gaskill, 
Harvey,  Hathaway,  Heacock,  Hill,  Kutz,  Nixon,  Oulton,  Perkins,  Por- 
ter, Powers,  Ehodes,  Soule,  and  Shurtleff — 19. 

Noes — Messrs.  Baker,  Denver,  Gallagher,  Harriman,  Holden,  Irwin, 
Iiewis»  Merritt,  Parks,  Quint,  Van  Dyke,  Vineyard,  Warmcastle,  Watt, 
and  Williamson — 15. 

In  giving  his  vote.  Senator  De  Long  said :  I  simply  wish  to  state  this : 
I  have  voted  for  the  admission  of  all  the  testimony  desired  on  both  sides, 
so  as  to  shut  out  nothing  in  this  case.  I  shall  maintain  that  position  on 
this  point,  and  vote  for  the  admission  of  the  largest  amount  of  testimony. 
I  want  the  case  thoroughly  ventilated. 

Senator  Gallagher,  before  voting,  made  the  following  inquiry :  I  would 
ask  the  Counsel  for  the  Eespondent,  if  they  will  require  time,  if  this  tes- 
timony is  brought  in,  to  meet  it  ? 

Mr.  Williams  replied :  We  do  not  know  what  it  is.  If  it  becomes  ne- 
cessary to  rebut  it,  we  shall  ask  this  Senate  to  give  us  an  opportunity. 

Senator  Gallagher  then  voted  No. 

Jth.  WiHtafM, — ^I  understand  Counsel  to  say,  that,  with  this  exception, 
their  case  is  closed  ? 

Mr.  Edgerton, — Yes. 

Mr,  WiUiarm. — May  it  please  the  Court,  on  consultation  with  my  client, 
it  is  impossible  to  say  which  witnesses  we  shall  want  to  call.  I  would 
like  to  save  the  State  the  expense,  but  the  case  has  assumed  such  a  course 
that  we  may  want  to  call  witnesses  that  do  not  occur  to  us  at  present ; 
and  I  dare  not  take  the  responsibility  of  calling  some  and  discharging 
the  rest.  We  have  discharged  two  witnesses,  and  let  them  go  home,  be- 
cause the  Prosecution  had  closed  their  case  on  a  particular  branch,  but 
the  Court  has  since  opened  that  branch,  and  sworn  Frank  Moore,  here. 
We  had  witnesses  here  to  contradict  him,  in  the  first  instance.  And 
now,  we  must  be  permitted  to  keep  our  witnesses  here. 

The  Court  then  adjourned  to  eleven  o'clock  on  Saturday  morning, 
]£ay  tenth. 


TESTIMONY 


IN   THE 


TRIAL  OF  JUDGE  J.  H.  HARDY. 


TWELFTH    DAY—MAY   lO,   1869. 


CONCLUSION     OF     THE     TESTIMONY 


OATH   ADMINISTERED   TO   SENATOR  BOGART. 

Senator  Irwin, — ^Mr.  President,  the  Senator  from  San  Diego,  Mr.  Bo- 
gart,  is  present.     I  move  that  he  come  forward  and  take  the  oath. 

Mr.  Alex.  Campbell. — In  reference  to  the  witness  whom  we  were  to  call 
this  morning,  I  would  state  — 

The  Presiding  Officer. — You  will  excuse  me,  Judge  Campbell.  There 
is  a  motion  before  the  Senate. 

Mr.  Campbell. — I  beg  pardon. 

The  Presiding  Officer. — The  Chair  understands  that  the  Senator  from 
San  Diego  has  not  been  present  during  the  trial,  and  has  not  heard  any 
of  the  evidence  upon  which  he  would  have  to  pronounce  a  judgment. 
It  is  a  question  for  the  Senate  to  decide,  whether  he  shall  be  sworn  in  at 
all,  or  not. 

Senator  Perkins. — I  presume  that  that  question  ought  to  be  left  to  the 
Senator's  own  discretion  and  views  of  propriety. 

Senator  Holden, — Other  Senators  have  been  sworn  in,  after  testimony 
has  been  taken.  I  know  that  one  was  certainly  sworn  in,  after  the  first 
day. 

Senator  Watt. — I  do  not  believe  that  we  have  a  right  to  refuse  the  Sen- 
ator from  San  Diego  admission  into  the  Court,  even  if  we  had  the  dispo- 
sition so  to  do. 
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Senator  Chamberlain. — I  think  it  strange  that  Senators  should  he  ad- 
mitted, should  he  sworn  in,  who  have  not  heard  the  witnesses,  who  have 
not  seen  them  on  the  stand,  but  who  come  in  here  and  propose,  upon  the 
printed  testimony,  to  make  up  their  minds.  I  ask,  if  a  man  who  had 
not  been  constant  in  sitting  on  a  jury,  would  be  allowed  to  come  in,  in 
this  way,  and  help  make  up  a  verdict. 

Senator  Shurtleff. — This  testimony  is  taken  down  by  Official  Reporters, 
who  are  sworn  to  make  an  accurate  report,  and  who  are  acknowledged 
to  be  very  skilful  as  Reporters.  I  know  that  several  Senators  have  ab- 
sented themselves  frequently  during  the  proceedings  of  this  case — at- 
tending to  other  and  very  urgent  business,  connected  with  legislation— 
because  they  knew  that  they  were  going  to  have  this  testimony  officially 
laid  before  them.  It  appears  to  me,  then,  that  there  is  nothing  improper 
in  the  Senator  from  San  Diego  taking  the  oath,  at  this  time. 

Senator  Holden. — I  believe  that  the  Senator  from  Mariposa  (Mr.  Mer- 
ritt)  was  absent  two  or  three  days.  He  relied  upon  reading  the  official 
report  of  the  testimony.  Now,  it  would  be  impossible  to  exclude  him 
from  voting  upon  this  case. 

T?ie  Presiding  Officer. — I  have  no  doubt,  in  my  mind,  that  a  Senator 
must  hear  the  testimony,  as  it  is  given  from  the  stand,  in  order  to  ren- 
der him  oompetent  to  pass  judgment  in  this  case.  I  will  submit  the 
question  to  the  Senate,  whether  the  oath  shall  be  administered  to  the 
Senator  from  San  Diego,  or  not. 

Senator  Crane. — Before  this  question  is  put,  I  wish  merely  to  say,  that 
I  would  be  extremely  loth  to  exclude  any  gentleman,  a  member  of  this 
Senate,  from  sitting  in  this  High  Court  of  Impeachment,  as  a  Senator, 
and  voting  upon  the  questions  finally  to  be  passed  upon,  unless  there 
were  good  reasons  for  excluding  him.  The  Senator  who  makes  his 
appearance  this  morning,  has  heard  none  of  the  testimony.  He  has  not 
seen  any  of  the  x^itnesses.  He  is  utterly  incapable  of  forming  any  judg- 
ment as  to  what  amount  of  credibility  ought  to  be  attached  to  any  of 
the  witnesses'  statements,  from  their  appearance  upon  the  stand.  Now, 
it  strikes  me  that  from  merely  reading  the  evidence,  a  Senator  cannot 
possibly  be  qualified  to  act  intelligently  in  the  case.  Besides,  the  testi- 
mony is  not  all  printed.  As  I  understand,  it  is  not  all  written  out. 
And,  of  course,  no  reliance  can  be  placed  upon  the  testimony  as  reported 
in  the  newspapers ;  not  that  reliance  which  ought  to  be  had  in  order  to 
form  an  impartial  opinion  in  the  case. 

Senator  Quint. — I  would  ask  whether  this  question  is  debatable.  I 
suppose  that  questions  of  this  kind,  before  the  Court,  should  be  decided 
without  debate. 

The  Presiding  Officer. — Section  eighteen  of  the  Fourth  Article  of  the 
Constitution,  reads : 

''  The  Assembly  shall  have  the  sole  power  of  impeachment,  and  all 
impeachments  shall  be  tried  by  the  Senate.  When  sitting  for  that  pur- 
pose, the  Senators  shall  be  upon  oath  or  affirmation ;  and  no  person  shall 
be  convicted  without  the  concurrence  of  two  thirds  of  the  members 
present.'' 

Section  sixty  of  the  Criminal  Practice  Act — having  reference  to  thd 
conduct  of  impeachments — ^i*eads  as  follows  : 

'^At  the  time  and  place  appointed,  and  before  the  Senate  proceed  to 
act  on  the  impeachment,  the  Secretary  shall  administer  to  the  President 
of  the  Senate,  and  the  President  of  the  Senate  to  each  of  the  members 
of  the  Senate  then  present^  an  oath  or  affirmation,  truly  and  impartially  to 
hear,  try,  and  determine,  the  impeachment;  and  no  member  of  the 


459 

Senate  shall  act  or  vote  upon  the  impeachment,  or  any  question  arising 
thereon,  without  having  taken  such  oath  or  affirmation." 

I  think  that  the  statute  requires  that  the  oath  should  he  taken  at  the 
time  of  the  opening  of  the  Court,  and  before  the  Senate  proceed  to  act 
on  the  Impeachment. 

Senator  Warmccistle, — I  would  ask  if  there  have  not  some  Senators  come 
in  and  been  sworn  since  the  trial  was  opened  ? 

T?te  Presiding  Officer, — I  think  that  the  Senator  from  Calaveras  (Mr. 
Gallagher)  came  in  on  the  second  day. 

Senator  Warmcasile. — I  think  that  the  right  of  a  Senator  to  act  in  this 
case  is  one  which  cannot  bo  denied  him  without  expelling  him  from  the 
Senate. 

SencUor  Gallagher, — I  was  sworn  in  on  Tuesday  morning.  There  was 
some  testimony  given  in  on  Monday  morning. 

Senator  Quint, — I  think' that  Senator  Porter  and  Senator  Hill  were  not 
sworn  in  until  the  second  day.  At  any  rate,  they  were  not  here  at  the 
time  of  the  organization  of  the  Court. 

Senator  Warmca»tle, — I  would  ask  how  it  is  that  we  can  deprive  Sen- 
ators of  the  privilege  of  acting  in  this  case  because  they  have  not  been 
here  during  the  examination  of  witnesses,  and  were  not  sworn  in  at  the 
opening  of  the  Court,  when,  at  the  same  time,  Senators  who  have  been 
aoscnt  during  a  good  portion  of  the  trial,  but  who  were  here  at  the 
opening  of  the  Courts  and  were  then  sworn  in,  are  allowed  to  render  a 
verdict  in  the  case  ? 

The  Presiding  Officer, — I  do  not  think  that  that  should  affect  a  decision 
in  this  case.  It  is  true,  that  some  Senators  have  slumbered  through  this 
trial,  apparently  paying  little  or  no  attention  to  what  was  going  on. 
But  if  they  are  satisfied,  in  their  own  consciences,  I  do  not  see  how  we 
can  call  them  to  account  for  their  negligence  and  inattention.  I  shall 
certainly  have  to  decide  against  the  administration  of  the  oath  to  the 
Senator  from  San  Diego. 

Senator  Harvet/, — ^I  would  like  to  be  informed  whether  all  the  testi- 
mony is  to  be  printed,  so  that  members  can  read  it  before  rendering 
their  judgment.  For,  if  we  are  to  have  the  official  report  before  we  are 
called  upon  to  decide  this  case,  I  think  that  it  is  very  proper  that  this 
Senator  should  be  admitted.  Because,  it  is  well  known  that  many  Sen- 
ators have  left  the  Court  from  time  to  time,  depending  upon  their  ability 
to  read  up  the  testimony  in  the  official  report.  We  have  appointed 
Official  Eeporters,  for  the  very  purpose  of  having  a  correct  report  of  the 
testimony  to  read  and  rely  upon  when  we  come  to  make  up  our  decision. 
I  would  like  to  have  some  one  inform  this  body  as  to  whether  the  official 
report  of  testimony  will  be  printed  in  time  for  Senators  to  read  it  before 
making  up  their  verdict  ? 

The  Presiding  Officer, — ^I  cannot  tell. 

THE  VOTE. 

The  PreMing  Officer. — The  question  is :  Shall  the  oath  .be  administered 
to  the  Senator  from  San  Diego  ? 

The  Senate  decided  the  question  affirmatively,  by  the  following  vote  : 

Ates — Messrs.  Baker,  Banks,  Burnell,  Denver,  Gallagher,  Harvey, 
Holden,  Irwin,  Kimball,  Lewis,  Merritt,  Parka,  Quint,  Shurtleff,  Vine- 
yard, Warmcastle,  Watt,  and  Williamson — 18. 

Noes — Messrs.  Chamberlain,  Crane,  Gaskill,  Harriman,  Hathaway, 
Hill,  Kutz,  Porter,  Powers,  and  Soule — 10. 
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THE  OATH  ADMINISTERED. 

Senator  J.  C  Bogart,  of  San  Diego,  then  came  forward  to  take  the 
oath. 

The  Presiding  Officer. — I  would  ask  the  Senator  whether  he  has  read 
the  Articles  of  Impeachment  and  the  answer  of  the  Respondent  Y 

Senator* Bogart. — I  have  read  them. 

Senator  Oulton. — I  would  ask  if  the  Senator  has  also  read  the  evidence 
which  has  heen  given  in  this  case  ? 

Senator  Bogart — I  would  state  that  I  have  read  all  the  evidence  that 
has  been  printed  thus  far. 

[The  Presiding  Officer  then  administered  the  oath  to  the  Senator  firom 
San  Diego.] 

APPLICATION    FOR  POSTPONEMENT. 

Mr,  CampheU. — I  wish  to  state  to  the  Court,  that  we  last  night  dis- 
patched a  messenger,  who  attempted  to  get  to  Marin  County.  He  pnt 
off  in  a  small  boat,  but  was  obliged  to  come  back,  after  being  out  several 
hours,  as  it  blew  a  perfect  gale  of  wind.  He  found  it  impossible  to  get 
across  the  bay.  He  tried  again,  this  morning,  to  cross  the  bay,  but  this 
time,  also,  he  made  a  failure.  He  cannot  ^t  there  until  to-day's  boat 
for  Petaluma  reaches  Point  San  Quentin.  He  has  used  every  means  in 
his  power  to  get  there  before  this  time.  ^The  testimony  which  we  ex- 
pect from  the  witness  whom  we  have  sent  to  Marin  County  for,  is  very 
important.  It  is  in  relation  to  a  declaration  made  by  Judge  Hardy  after 
the  verdict  had  been  taken  in  the  Terry  trial,  and  when  he  was  in  the 
act  of  leaving  the  bench.  If  we  are  informed  correctly,  it  is  evidence 
which  will  set  this  part  of  the  case  at  rest.  It  is  evidence  of  the  veiy 
highest  importance.  For,  if  we  are  correctly  informed  in  regard  to  it, 
it  will  settle  one  branch  of  this  case  most  conclusively — ^beyond  all  pos- 
sible argument  or  controversy.  If  it  is  desired,  I  will  state  what  that 
evidence  is,  which  we  expect  to  give  by  this  witness.  I  will  state  it  as 
a  ground  for  our  application  for  rarther  time. 

Mr.  Williams. — I  don't  think  that  would  be  proper,  unless  the  statement 
is  called  for  by  the  other  side. 

Mr.  Campbell. — If  I  did  so,  it  would  be  merely  for  the  purpose  of  en- 
abling the  Senate  to  understand  why  it  is  that  we  are  anxious  for  a  post- 
ponement. 

Mr.  Williams. — I  don't  think  that  that  is  at  all  necessary. 

Mr.  CampheU. — Wo  expect  to  show,  by  this  witness,  that,  upon  leaving 
the  bench,  at  the  expiration  of  the  Terry  trial.  Judge  Hardy  made  this 
remark,  or  something  to  this  effect :  **  If  we  had  not  got  them  on  this 
point,  we  had  another  string  laying  back  to  catch  them  upon."  And 
that  he  made  this  remark  in  reference  to  that  trial. 

Mr.  Williams. — Well,  if  that  is  not  unprofessional,  then  I  never  heard 
anything  unprofessional  at  the  bar,  in  all  the  course  of  my  life.  We 
were  willing  to  admit  that  the  testimony  was  material,  and  that  was  suf- 
ficient for  the  purpose  of  making  the  motion  for  a  postponement. 

Mr.  CampheU. — I  will  ask  to  have  the  question,  on  the  postponement 
of  this  case  until  Monday  morning,  submitted  to  the  Court.  There  is  no 
possible  way  by  which  we  can  get  the  witness  here  before  next  Monday 
morning.     We  will  have  him  here  then,  certain. 

Mr.  WiUiams. — I  do  not  know  but  that  we  shall  then  want  to  send  to 
Calaveras  County,  and  other  parts  of  the  State,  for  some  witnessea 
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Then,  if  we  don't  get  them  here,  perhaps  we  will  make  a  statement  of 
what  we  expect  to  prove  by  them — which  might  help  us  considerably. 

Senator  Gaskill. — I  do  not  see  why  this  trial  may  not  proceed,  if  the 
Prosecution,  or  the  Defence,  have  any  other  witnesses  on  this  or  any 
other  point;  and  then  this  witness  from  Marin  County  can  be  brought 
in  afterwards. 

Mr,  WHliams. — We  now  state  to  the  Court,  that  we  do  not  wish  to  go 
on  with  our  defence,  leaving  the  Prosecution  a  corp9  de  reserve^  with  which 
to  come  in  and  clinch  us  in  the  end.  We  haVe  a  right  to  have  their  case 
exhausted  at  some  time.  We  have  a  right  to  hear  them  say,  on  this  day, 
or  on  some  day  of  this  month,  or  on  some  day  of  the  next  month,  that 
they  have  closed  their  case.  Then,  whenever  they  shall  have  done  so, 
we  will  go  into  our  rebutting  testimony. 

Senator  GaskiU, — The  Defence  understand  what  is  the  purport  of  the 
testimony  which  the  Prosecution  propose  to  introduce  on  Monday,  and 
they  can  prepare  themselves  accordingly ;  and  introduce  such  evidence 
in  advance,  as  they  choose,  or  at  once  proceed  to  summon  such  witnesses 
as  they  choose. 

Mr,  Edgerton. — That  is  the  case,  exactly. 

Senator  Gaskitl. — If  that  is  so,  I  do  not  see  why  we  should  not  go  along 
with  the  trial.  I  do  not  see  why  the  Defence  should  not  go  on  with  their 
rebuttal. 

Mr.  Williams. — We  think  we  are  the  best  judges  on  that  point. 

APPLICATION   WITHDRAWN. 

Mr,  Campbell, — On  reflection  and  consultation,  we  withdraw  the  appli- 
cation which  we  have  made ;  and  give  notice  that  we  shall  apply  for 
leave  to  examine  the  witness  on  Monday. 

Mr.  Williams, — We  shall  protest,  most  respectfully  and  firmly,  against 
any  such  action. 

Mr.  Edgerton. — The  application  for  a  postponement  is  withdrawn,  with 
notice  that  we  shall  apply  for  leave  to  examine  the  witness  on  Monday. 

TH£   PARTIES   REST. 

Mr,  Williams. — [Addressing  the  Counsel  for  the  Prosecution.]  Do  you 
rest  ? 

Mr.  Edgerton. — Yes,  Sir. 

Mr,  Williams. — So  do  we,  may  it  please  your  Honor.  The  Prosecution 
have  rested ;  we  rest,  and  are  ready  to  commence  the  argument. 

MOTION   TO   PROCEED   WITH   ARGUMENT. 

Senator  Merritt. — I  move  that  the  Counsel  proceed  to  the  argument  in 
this  case. 

Mr,  Campbell, — ^It  is  impossible  for  us  to  proceed  with  the  argument  of 
the  case,  without  having  minutely  examined  all  the  testimony,  and  with- 
out having  arranged  it  in  suitable  order  for  reference. 

Mr.  Williams. — -lou  will  not  get  the  testimony  in  a  week. 

Mr.  Campbell. — We  can  be  prepared  to  go  on  by  Monday.  We  did  not 
suppose  that  anybody  expected  that  we  should  proceed  lo  the  argument 
before  that  time.  We  shall  be  perfectly  ready  to  sum  up  on  Monday. 
Of  course,  the  argument,  if  commenced  to-day,  would  be  very  rambling 
and  disjointed.     We  must  have  time  to  examine  the  testimony  of  the 
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witnesses,  as  given  in  the  official  report,  in  order  to  collect  it  in  proper 
divisions,  as  it  ought  to  be,  in  order  to  enable  to  prepare  briefs  for  argu- 
ment. It  would  shorten  the  argument,  at  least  one  half,  to  make  wis 
delay.  There  is  a  vast  amount  of  testimony  which  Counsel  must  neoea- 
sarily  go  over,  in  order  to  fix  upon  the  more  important  parts  upon  which 
they  desire  to  comment. 

« 

TH£   ORDER  OF   ARGUMENT. 

Mr,  WiHiams. — While  upon  this  subject,  I  wish  to  renew  the  considera- 
tion of  a  matter  which  I  referred  to  some  time  ago,  which  the  Senate 
then  thought  was  improperly  introduced.  I  ask,  that  in  settling  the  or- 
der of  argument  in  this  case— considering  the  circumstances  of  the  case- 
inasmuch  as  there  has  been  one  full  argument  made  on  the  other  side,  be- 
fore the  evidence  was  gone  into— I  ask  that  the  argument  be  confined  to 
one  Counsel  on  a  side,  and  that  the  Defence  have  the  close. 

It  has  been  said  in  this  case,  that  the  rule  has  always  been  in  all  Conrta 
that  the  prosecution  has  the  closing  argument. 

Senator  Gallagher. — [Interrupting.]  Inasmuch  as  the  evidence  has 
been  dosed,  I  propose  that  the  witnesses  who  have  been  summoned  to 
attend,  be  discharged  from  further  attendance. 

Mr.  Williams. — [Continuing.]  Now,  may  it  please  your  Honor,  it  was 
originally  decided  in  this  case  that  in  our  proceedings  we  should  be  gov- 
erned by  the  present  Criminal  Practice  Act.  The  present  Act  provides 
for  the  order  in  which  a  case  shall  be  submitted  to  the  jury.  After  the 
jury  shall  have  been  empanelled  and  sworn  in,  the  trial  shall  proceed  in 
the  following  order : 

I. 

**  If  the  indictment  be  for  felony,  the  Clerk  must  read  the  indictment 
and  state  the  plea  of  the  defendant  to  the  jury. 

II. 

The  District  Attorney,  or  other  Counsel  for  the  People,  must  open  the 
cause,  and  offer  the  evidence  in  support  of  the  indictment. 

III. 

The  defendant,  or  his  Counsel,  may  then  open  the  defence,  and  offer 
his  evidence  in  support  thereof. 

rv. 

The  parties  may  then  respectively  offer  rebutting  testimony  only,  un- 
less the  Court,  for  good  reasons,  in  furtherance  of  justice,  permit  them 
to  offer  evidence  upon  their  original  cause. 

V. 

When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the 
jury  on  either  side,  or  on  both  sides,  without  argument,  the  Counsel  for 
The  People  must  open  and  may  conclude  the  argument." 

That  is  the  present  order  of  procedure — the  one  usually  adopted. 

But  the  next  section  reads  as  follows : 
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"  When  the  state  of  the  pleadings  require  it,  or  in  any  other  case,  for 
good  reasons,  and  in  the  sound  discretion  of  the  Court,  the  order  pre- 
scribed in  the  last  section  may  be  departed  from." 

This  is  the  present  law.  It  leaves  it  in  the  discretion  of  the  Court  as 
to  whether  the  usual  order  of  argument  shall  be  departed  from.  The 
Counsel  for  the  Prosecution  insist  that  the  usual  order  shall  be  adopted 
here. 

But  this  Court  does  not  profess  to  be  governed  rigidly  by  that  order 

Erescribed  in  the  statutes.  It  will  be  seen  that  the  Courts  of  the  State 
ave  the  privilege  to  depart  from  that  order,  and  they  sometimes  do  so, 
in  their  discretion. 

This  Court  has  refused  to  be  governed  strictly  and  rigidly  by  the  rules 
laid  down  for  the  government  of  State  Courts.  It  has  opened  the  door 
for  the  admission  of  testimony,  by  the  adoption  of  a  broader  rule  than 
obtains  in  our  State  Courts.  That  this  Court  has  done  wisely  in  this, 
no  one  can  doubt. 

But,  in  regard  to  this  assertion  that  this  rule  respecting  the  opening 
and  closing  argument  is  invariable,  I  desire  to  call  the  attention  of  the 
Court  to  the  fact  that  in  many  States,  and  especially  in  "Western  States, 
the  right  of  closing  is  given  to  the  defendant. 

More  than  that :  the  Criminal  Practice  Act  of  this  State,  adopted  in 
eighteen  hundred  and  fifty-one,  gave  the  defence  the  closing  argument. 
I  read  from  page  two  hundred  and  sixty-one  of  the  Statutes  of  eighteen 
hundred  and  fifty-one : 

"  Pifth. — When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  side,  or  on  both  sides,  without  argument,  the  Coun- 
sel for  the  people  must  commence,  and  the  defendant  or  his  Counsel  may 
conclude  the  argument  to  the  jury.' 
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That  was  the  law  in  this  State.  That  statute  has  been  amended. 
The  Legislature  has  seen  fit,  since,  to  go  back  to  the  old  English  rule, 
which  rule  has  been  followed  by  New  York,  and  most  of  the  old  States. 

Upon  that  subject,  it  may  be  well  to  consider  what  is  the  proper  rule 
in  this  case,  inasmuch  as  it  is  admitted,  on  all  hands,  that  this  Court  has 
the  power  to  control  this  matter.  When  the  Court  come  to  examine 
into  what  is  the  fairest  and  most  proper  rule  to  be  adopted  under  such 
circumstances  as  exist  here,  I  ask  Senators  to  consider  the  position  in 
which  the  Defendant  is  placed. 

He  is  charged  with  a  graVe  offence.  To  sustain  the  accusation,  the 
whole  power  of  the  State  is  brought  against  him.  He  is  a  single  indi- 
vidual, standing  against  the  power  of  the  State.  It  would  seem  that, 
ander  such  circumstances,  a  man  should  be  allowed  to  answer  all  that  is 
said  against  him. 

We  nave  followed  a  rule  which  has  come  down  to  us  from  ancient 
times  in  Great  Britain,  where  the  Government  has  never  been  known  to 
yield  a  single  hair*s  breadth  of  liberality  towards  the  defendants  who 
were  prosecuted,  especially  for  offences  against  the  Crown.  There,  the 
Government  has  held  on,  with  a  rigid  grasp,  to  every  iota  of  power 
'which  couM  tend  to  consolidate  the  ability  of  the  Attorney  for  the 
Crown,  and  make  prosecutions  successful  in  all  cases  where  they  were 
deemed  necessary  and  proper.  They  have  there  held  always  to  their 
old  rule — that  the  Counsel  for  the  Crown  has  the  right  to  close  the  case. 
And  the  Counsel  for  the  Crown  can  open  the  argument,  and  possess  the 
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minds  of  the  Court  and  the  jury,  before  any  evidence  is  introduced. 
The  defendant  comes  in,  after  he  has  heard  the  evidence  on  behalf  of 
the  prosecution,  with  his  own  evidence,  and  then  the  Counsel  for  the 
defence  argues  upon  the  entire  evidence.     Then,  instead  of  having  the 

Erivilege  of  answering  what  the  Counsel  for  the  Crown  have  said  against 
im,  by  way  of  argument,  the  law  gives  the  Counsel  for  the  Crown  the 
opportunity  to  come  in  and  make  the  closing  argument.  And  there  are 
numerous  instances  on  record,  where,  by  the  adoption  of  that  barbarous 
practice,  a  man  has  been  crushed,  who  might  otherwise  have  been  saved, 
and  who  ought  to  have  been  saved.  Men  have  been  charged  with  polit- 
ical offences,  and  have  been  convicted  upon  such  accusations,  who  might, 
and  would,  and  ought,  to  have  been  acquitted,  had  they  had  an  opportu- 
nity to  make  the  closing  argument  in  the  case. 

We  contend  that  it  is  only  fair  and  just,  that  the  Defendant  should 
have  an  opportunity  of  replying  to  the  final  arguments  made  against 
him.  I  submit,  whether,  upon  the  rules  of  natural  justice,  upon  the 
principles  of  general  equity,  this  is  not  the  fair,  and  proper,  and  honest 
course,  for  this  Court  to  adopt,  when  the  matter  is  wholly  within  its  dis- 
cretion. 

I  have  asked  this  Court  to  make  an  order  giving  the  closing  argument 
to  the  Defence,  and  confining  the  Prosecution  to  two  arguments — ^the 
one  to  be  made  in  opening  the  case,  and  one  to  be  made  upon  the  evi- 
dence. The  Court  thought  that  the  application  then,  was  premature; 
and  I  thought  so,  too — as  a  general  rule.  I  then  stated  the  reason  why 
I  made  the  application  then.  I  thought  it  was  proper  to  make  the  ap- 
plication then,  because,  if  it  was  then  understood  in  what  order  the  ar- 
guments would  come,  we  could  be  better  prepared  to  make  such  an  an- 
swer as  it  would  be  necessary  to  make  under  a  fixed  order  of  the  Court. 
But  it  was  thought  that  the  application  was  then  prematui'C.  And  now, 
since  the  case  is  about  being  submitted  to  the  Court,  I  renew  that  appli- 
cation. 

I  ask  this  Senate  to  do  that  justice,  to  exercise  that  fairness,  towards 
the  Defendant,  which  would  tend  to  give  him  the  best  and  fullest  oppor- 
tunity to  vindicate  himself  from  the  charges  which  have  been  brought 
against  him.  I  ask  that  we  shall  have  an  opportunity  to  answer  and 
explain  whatever  arguments  may  be  brought  against  us  on  the  part  of 
The  People,  in  this  prosecution. 

I  ask,  further  :  that  the  argument  be  confined  to  one  Counsel  on  each 
side — the  Defence  having  the  closing  argument. 

And  I  announce  to  the  Court — lest  there  should  be  any  impression  or 
fear  of  delay  arising  out  of  such  an  order — I  announce  to  the  Court, 
that,  if  such  an  order  is  made,  I  will  open  my  argument  in  five  minutes, 
so  far  as  it  requires  any  opening.  If  the  Counsel  for  the  Prosecution  do 
not  want  any  opening  from  our  side,  then  I  will  listen  to  them,  and 
make  my  final  argument  immediately  upon  the  close  of  theirs.  If  they 
wish  a  statement  of  the  points  which  we  propose  to  make,  I  will  give 
all  of  them,  now. 

If,  on  the  other  hand,  they  insist  upon  this  statute  rule,  if  they  insist 
upon  this  old  English  rule,  which  has  come  down  to  us  from  the  ages  of 
barbaric  tyranny,  if  they  insist  upon  the  application  of  that  rule  here, 
and  if  the  Senate  sustain  them  in  demanding  that  application — deter- 
mining that  thej^  shall  have  the  closing  argument — ^then  I  ask,  that  the 
argument  be  confined  to  two  Counsel,  one  upon  each  side.  And  if  it  be 
decided  that  the  Counsel  for  the  Prosecution  shall  have  the  closing  argu- 
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ment,  and  that  but  one  Counsel  shall  be  heard  on  a  side,  then  I  announce 
that  I  am  ready  to  proceed  with  my  argument  now. 

Mr,  CampheU. — Mr.  President,  the  proposition  made  by  the  Counsel  for 
the  Defence  can  hardly  be  made  seriously. 

Mr,  Williams. — Nothing  more  serious. 

Mr.  Campbell. — It  is  a  proposition  to  depart  entirely  from  the  settled 
usage  in  all  cases  of  this  character.  The  Counsel  for  the  Defence  cannot 
find  a  single  instance  of  an  impeachment  trial,  anywhere,  in  the  United 
States  Senate,  in  any  Legislature  of  any  State  in  the  United  States,  or 
in  Great  Britain,  where  any  such  rules  as  he  proposes  now  have  been 
adopted.  In  every  instance,  the  prosecution  has  opened  the  case ;  and 
in  every  instance,  the  prosecution  has  closed  the  case.  We  did,  for  a 
time,  adopt  a  different  rule  in  this  State.  What  was  the  result  of  the 
adoption  of  that  rule  ?  It  was  found  that  its  practical  tendency  was, 
by  its  operation,  to  secure  the  release  of  the  worst  criminals  in  the  State. 
It  was  found  absolutely  necessary,  it  was  found  essential  to  the  well 
being  of  the  Commonwealth,  to  return  to  the  old  rule,  and  reject  this 
innovation,  which  had  been  foisted  upon  the  statute  book  through  the 
peculiar  notions  and  opinions  of  some  of  the  gentlemen  who  prepared 
the  Act  of  eighteen  hundred  and  fifty-one.  The  return  to  the  old  rule 
was  unaniinously  adopted ;  so  bad  in  its  operation  was  the  new  rule  dis- 
covered to  be.  The  application  for  a  change  back  to  the  original  law 
was  sustained  by  the  universal  experience  of  all  persons  who  practised 
under  the  Act  of  eighteen  hundred  and  fifty-one. 

Now,  it  will  be  remembered,  Mr.  President,  that  we  have  the  affirma- 
tive of  this  case  to  establish.  We  have  to  establish  an  affirmative ;  and 
that  not  merely  as  a  balance  of  probabilities,  but  we  have  to  establish, 
beyond  all  reasonable  doubt,  the  guilt  of  the  Defendant.  That  burden 
rests  upon  our  shoulders.  It  is  for  that  reason  the  Prosecution  is  given 
the  opening  and  the  closing  of  the  case.  Because  it  is  for  them  to  estab- 
lish conclusively  and  clearly  the  guilt  of  the  Defendant.  So  far  as  the 
Defendant  is  concerned,  he  has  nothing  more  to  do  than  to  raise  a  doubt, 
in  order  to  successfully  resist  the  array  of  testimony  that  is  produced 
against  him.  And  it  is  for  these  reasons;  because  this  heavy  burden  of 
responsibility  is  placed  on  the  shoulders  of  the  Prosecution  ;  because  all 
the  presumptions  lean  in  favor  of  the  Defendant  untij  the  evidence 
against  him  has  become  overwhelming,  conclusive,  and  irresistible;  it  is 
for  these  reasons,  that  the  Prosecution  is  allowed  to  maintain  the  issue 
in  this  manner  on  their  part. 

We  submit  to  the  Court  that  we  are  clearly  entitled  to  the  opening 
and  the  close,  according  to  the  law,  to  the  practice,  to  principle,  and  to 
precedent. 

We  would  say,  that  we  shall  be  unable  to  go  on  with  the  argument, 
to-day.  We  did  not  expect  that  there  would  be  any  call  for  us  to  do  so. 
And  I  will  state  to  the  Court,  that  if  this  ease  is  allowed  to  go  over  until 
Monday,  I  shall  not  occup}-  more  than  two  hours  in  opening  the  argu- 
ment.    But  I  desire  to  make  some  preparation  before  I  proceed. 

Mr,  Williams. — In  regard  to  the  time  necessary  for  the  preparation  of 
argument,  I  believe  I  have  expressed  my  readiness  to  go  on  now. 

The  Presiding  Officer.— So  far  as  tl^e  rule  governing  this  matter  is  con- 
cerned, I  believe  that  the  Counsel  for  the  Prosecution  hi^  stated  the  law 
and  the  practice  correctly.  That  is  the  practice  in  all  criminal  prosecu- 
tions in  this  State — the  prosecution  have  the  opening  and  closing  argu- 
ment. And  in  both  the  impeachment  cases  in  this  State,  the  prosecution 
had  the  opening  and  closing  argument. 
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Mr.  Williams. — ^I  do  not  know  as  in  those  cases  any  question  was  raised 
on  the  subject  by  the  Defence. 

Mr.  Campbell. — Because  there  was  no  application  made  for  a  change  of 
the  ordinary  rule. 

Mr.  Williams. — I  will  divide  my  proposition.  The  first  proposition  is : 
Shall  the  Defence  have  the  closing  argument  ? 

The  Presiding  Officer. — That  is  the  question  before  the  Senate. 

THE   VOTE. 

The  Secretary  called  the  roll,  with  the  following  result : 

Ayes — Messrs.  Baker,  Bogart,  Denver,  Holden,  Merritt,  Soule,  Vine- 
yard, and  Williamson — 8. 

Noes — Messrs.  Banks,  Burnell,  Chamberlain,  Crane,  Gaskill,  Harvey, 
Harriman.  Hathaway,  Hill,  Irwin,  Kimball,  Kutz,  Lewis,  Nixon,  Oulton, 
Perkins,  Porter,  Quint,  Rhodes,  Shurtleff,  Van  Dyke,  Warmcastle,  and 
Watt— 23. 

So  the  Court  refused  to  allow  the  Defence  the  closing  argument. 

N0MBER  OP  COUNSEL,  AND  DURATION  OF  ARGUMENT. 

Mr.  Williams. — The  next  proposition  is,  to  confine  the  argument  to  one 
Counsel  on  a  side.     Upon  tnat,  I  aek  the  decision  of  the  Senate. 

Senator  Crane. — I  would  suggest  that  the  time  to  be  occupied  by  the 
Counsel  be  fixed  within  a  certain  limit. 

.  Mr.  Williams. — If  the  Senator  will  pardon  me,  I  do  not  think  that  that 
would  be  fair,  because  Counsel  cannot  determine,  now,  how  much  time 
they  would  like  to  consume. 

But  the  proposition  now  is,  to  confine  the  argument  to  one  Counsel  on 
a  side. 

Manager  McCuUcmgh. — We  have  retained  more  than  one  Counsel  in  this 
case,  and  for  the  purpose  of  conducting  this  argument,  and,  so  far  as  we 
know,  it  has  always  oeen  customary  to  allow  two  Counsel  on  a  side.  We 
retained  that  number  for  this  purpose.  The  Respondent  might  have  re- 
tained two  or  three  Counsel,  if  he  had  wished  to  do  so. 

Judge  Hardy. — The  Eespondent  didn't  have  the  money. 

CLOSING   ORDER. 

Senator  Merritt. — I  move  the  adoption  of  the  following  Order : 

"  Ordered  by  the  Court  : 

That  the  hearing  of  testimony  in  this  case  be  and  is  hereby  closed ; 

And  that,  on  Monday  next,  the  argument  shall  proceed  in  the  follow- 
ing  order,  viz  : 

The  Prosecution  may  open  the  argument,  and  consume  not  over  four 
hours  time ; 

The  Counsel  for  the  Defence  may  then  reply,  occupying  not  over  six 
hours  ; 

Counsel  for  the  Prosecution  may  then  close  the  argument,  occupying 
time  not  to  exceed  two  hours ; 

After  which,  the  Court  shall  proceed  to  pronounce  judgment  withont 
debate." 
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Mr,  Edgertan, — ^I  would  suggest  to  the  Senator,  that  he  amend  the 
order,  so  as  to  give  the  Counsel  for  the  Prosecution  three  hours  in 
opening,  and  three  hours  in  closing. 

Senator  Merritt. — ^According  to  my  opinion,  the  Counsel  for  the  Prose- 
cution should,  in  their  opening,  state  the  whole  ease,  and  argue  it  fully. 
And  then,  when  they  come  to  reply,  in  the  closing  argument,  they  will 
only  have  to  reply  to  the  new  positions  taken,  and  the  new  points 
advanced  by  the  Defence.  I  know  that  it  is  very  common  for  the  Dis- 
trict Attorney  to  make  a  mere  rambling,  discursive,  and  brief  speech,  at 
the  opening  of  a  case,  and  then  reserve  his  big  argument  until  he  comes  to 
close.  That  has  been  done  in  the  Courts  in  this  State  where  I  have  prac- 
tised ;  and  the  Judge  has  had  to  interpose  and  insist  upon  the  District  At- 
torney stating  his  whole  case,  stating  it  fully,  and  arguing  it  fully,  com- 
menting upon  the  whole  testimony — thus  enabling  the  defendant  to  know 
exactly  the  evidence  and  positions  upon  which  he  (the  District  Attorney) 
relied.  And  then,  after  the  defendant's  Counsel  had  made  his  argument, 
the  District  Attorney  could  reply,  in  a  short  speech,  to  the  new  positions 
taken  by  the  opposing  Counsel.  This  is  only  a  matter  of  justice  to  the 
Defence.  It  would  not  be  fair  to  give  the  Defence  only  four  hours  in 
which  to  make  their  closing  argument,  afler  the  Prosecution  had  made 
a  brief  speech  in  opening,  and  had  three  or  four  hours  in  which  to  follow 
the  closing  argument  of  the  Defence.  Ko  such  rule  prevails  in  any 
Court  of  law,  and  it  ought  not  to  prevail  here.  The  Prosecution  should 
state  their  case  fully  in  their  opening. 

My  proposition  is,  that  the  Prosecution  open  in  a  speech  of  four  hours, 
that  the  Defence  make  their  closing  argument  in  six  hours,  and  that  the 
Prosecution  then  close  in  two  hours.  This  gives  six  hours  to  each  side. 
I  presume  that  the  argument  will  consume  two  days. 

Mr,  Edgerton. — There  is  one  portion  of  this  proposition  which  we 
regard  a%  objectionable.  The  Court  has  been  notified  that  Ve  intend,  on 
Monday,  to  renew  our  application  to  introduce  certain  testimony.  It 
seems  to  me  that  this  case  is  of  sufficient  importance  to  provide  for  the 
admission  of  that  testimony,  if  it  exists  and  can  be  produced  here  on 
Monday  morning.  The  resolution  or  order  of  the  Senator  from  Mariposa 
is  to  the  effect  that  the  evidence  be  now  declared  closed. 

The  Presiding  Officer, — [To  Mr.  Edgerton.l  Is  six  hours  sufficient 
time  in  which  to  make  the  argument  for  the  Prosecution  ? 

Mr,  Edgerton. — Yes,  Sir.  The  only  thing  we  object  to,  in  regard  to  that, 
is  the  division  of  the  time. 

Mr.  Campbell. — I  will  agree  to  finish  the  opening  speech  in  two  hours 
time. 

Mr,  High/, — With.all  due  respect  to  the  Senator  from  Mariposa,  I  wish 
to  offer  an  objection  to  his  division  of  the  time.  I  do  not  expect  to  en- 
gage in  the  closing  argument  in  this  case;  but  I  wish  to  make  this  re- 
mark here — that  I  do  not  think  the  division  of  time  isproperly  made, 
in  the  order  which  has  been  submitted  to  the  Court.  The  Respondent's 
Counsel  is  given  six  consecutive  hours  in  which  to  present  all  that  he  has 
to  say  in  reference  to  this  subject.  Now  the  only  question  is :  Can  a 
man  answer  in  two  hours  wTiat  may  be  presented  in  six  hours  ?  I  admit 
that  the  <^cntleman  is  correct  in  his  general  observations  in  regard  to  this 
matter;  that  the  party  opening  should  present  his  case,  and  present  it 
fully;  present  his  points,  and  ail  the  points  that  will  be  presented  in  the 
case.  But  I  do  not  think  that  when  the  Eespondent  is  allowed  six  hours 
in  which  to  make  his  argument,  it  will  be  possible  for  the  Counsel  for 
the  Prosecution  to  answer  in  two  hours.     Now,  it  seems  to  me,  that  if 
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the  Senator  had  made  his  resolution  so  that  it  would  have  required  the 
Counsel  for  the  Prosecution  to  present  all  the  points  on  his  side  of  the 
case  in  two  or  three  hours,  and  then  be  allowed  to  take  the  balance  of 
the  six  hours  in  closing,  in  replying  to  the  six  hour  argument  of  the 
Counsel  for  the  Defence,  it  would  have  been  a  fairer  and  more  just  pro- 
position. 

Mr.  Campbell. — I  think  I  can  make  a  suggestion  which  w^ill  be  satisfac- 
tory all  round.  I  do  not  wish  to  occupy  four  hours  in  opening  this  case. 
I  intend,  in  my  opening,  to  present  every  point  and  consideration  upon 
which  we  shall  call  for  a  conviction  of  the  Kespondent.  I  have  no  inten- 
tion, and  I  say  here  that  I  would  not  consent,  to  be  a  party  in  the  laying 
of  any  trap,  or  in  the  resorting  to  any  dodge  or  device  whatever,  for  the 

Furpose  of  prejudicing  the  rights  of  the  Eespondent  in  this  case.  But 
think  that  if  I  am  allowed  two  hours  to  open  the  case,  and  my  associate 
is  allowed  three  hours  in  which  to  close,  and  the  Bespondent's  Counsel  is 
allowed  six  hours  in  which  to  make  his  argument,  that  that  will  be  as 
fair  an  agreement,  in  regard  to  the  division  of  time,  as  can  be  made.  Two 
hours  is  certainly  too  short  a  time  in  which  to  ask  us  to  close  the  arga- 
ment  in  this  case. 

Mr.  Williams. — There  is  a  perfect  answer  to  the  remarks  which  Mr. 
Higby  and  Judge  Campbell  have  made  in  regard  to  this  matter.  They 
ask  for  an  enlargement  of  the  time  in  which  to  make  the  closing  argn- 
ment.  That  closing  argument,  I  understand,  is  to  be  made  by  Mr.  fkigeiv 
ton.  The  answer  is  made  by  Mr.  Edgerton  himself  He  has  announced 
to  the  Court  that  he  does  not  want  to  speak  over  two  hours  ]  that  he  ia 
perfectly  content  with  that  time. 

Mr.  Edgerton. — I  proposed  that  the  order  should  be  changed  so  as  to 
give  the  Counsel  for  the  Prosecution  three  hours  in  which  to  open,  and 
three  hours  in  which  to  close. 

Senator  Merritt. — Mr.  Campbell,  in  his  opening,  can  present*  the  case 
fully,  and  give  his  arguments  upon  the  law  and  the  testimony,  in  four 
hours.  Now,  when  the  Defence  come  to  reply,  it  will  take  a  large  por- 
tion of  their  time  to  answer  the  affirmative  arguments  of  the  Counsel 
for  the  Prosecution ;  and  then  the  balance  will  be  consumed  in  present- 
ing their  own  view  of  the  case.  Then,  in  making  the  final  tygument  in 
the  case,  the  Counsel  for  the  Prosecution  will  only  have  to  reply  to  the 
now  points  which  the  Defence  may  have  raised.  And  I  think,  that  for 
"that  purpose,  two  hours  is  ample  time. 

Mr.  Edgerton. — I  have  no  objection  to  being  confined  to  two  hours,  in 
the  closing  argument. 

Mr.  Williams. — That  is  what  I  understood  you  to  say  before. 

SUBSTITUTE. 

Senator  Crane. — I  desire  to  offer  the  following  substitute : 

ResolveJ,,  That  upon  the  arguing  of  this  cause,  the  Counsel  for  The 
People  shall  open  and  close,  occupying  between  them  not  exceeding  six 
hours  in  time ;  and  Counsel  for  the  Respondent  may  occupy  a  period  of 
time  not  exceeding  six  hours. 

Senator  Merritt. — I  understand  that  the  Counsel  for  the  Prosecution 
agree  to  the  division  of  time,  already  suggested. 

Mr.  Edgerton. — But  we  accept  the  substitute.     [Merriment.] 

Senator  Merritt. — The  substitute  is  entirely  improper ;  and  I  am  sur- 
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prised  that  it  should  he  offered,  after  the  Connsel  have  once  agreed  to  a 
certain  division  of  time. 

The  Mrestding  Officer. — ^I  shall  have  to  decide  against  the  admission  of 
the  sabstitiite,  at  this  time.  I  think  that  the  time  should  be  fixed,  defi- 
nitely, for  the  opening  and  the  close  of  the  argument.  I  think  that  that 
is  a  matter  for  the  Senate  to  settle.  It  seems  tome  that  the  time  should 
be  fairly  divided  between  the  two  sides.  Now,  one  lawyer  can  make  a 
better  argument  in  six  hours,  than  two  men  can  make,  dividing  that  time 
between  them.  But  in  a  division  of  the  time  between  two  men,  there 
will  be  a  gain,  in  additional  vigor.  I  think  that  the  one  about  counter- 
balances the  other. 

Senator  Merritt. — I  understood  that  the  Counsel  who  is  to  make  the 
closing  argument  had  no  objection  to  the  division  of  time  fixed  in  the 
order  which  I  proposed.  , 

The  Presiding  Officer. — I  think  that  this  is  a  matter  for  the  Senate-  to 
determine.     The  Counsel  have  no  right  to  direct  the  Senate. 

Mr.  Campbell. — We  do  not  propose  to  do  so. 

Mr.  Williams. — Not  at  all. 

Senator  Crane. — ^I  suppose  that  we  can  make  a  rule  as  to  whether  there 
shall  be  any  closing  argument  at  all,  or  not.  But  we  do  not  propose  to 
be  as  arbitrary  as  that. 

Senator  Soule. — [Sotto  voce.]     Or  as  foolish. 

THB   FIRST   PROPOSITION. 

T7^  Presiding  Officer. — There  are  three  propositions  embraced  in  the 
order  which  has  been  submitted  to  the  Court.     The  first  is  : 

Shall  the  testimony  be  considered  as  closed  ? 

Mr.  Edgerton. — I  have  only  one  word  to  say  in  regard  to  that  subject. 
The  evidence  which  we  propose  to  introduce,  will  occupy  only  a  very 
short  time  in  taking.  If  the  witness  does  not  get  here  by  eleven  o'clock, 
on  Monday,  wo  will  proceed  with  the  argument  at  once.  There  shall  be 
no  delay.  We  think  that  it  is  essential  to  the  administration  of  full  jus- 
tice in  this  case,  that  this  testimony  should  be  produced,  if  we  can  get 
it.     It  is  of  great  importance. 

The  Presiding  Officer. — I  think,  if  the  witness  should  get  here  in  time 
on  Monday  morning,  the  Senate  would  then  determine,  upon  learning 
what  would  be  the  character  of  his  testimony,  wliether  or  not  they 
would  rescind  this  portion  of  the  order  and  hoar  his  evidence. 

Mr.  Williams. — If  the  Chair  will  permit  me,  I  would  like  to  make  a 
suggestion.  It  is  exceedingly  important  to  us  to  know  whether  or  not 
this  witness  is  to  be  introduced.  For,  if  that  is  to  be  the  case,  judging 
firom  the  character  of  this  testimony  as  announced  bv  the  Counsel,  we 
shall  want  to  call  some  witnesses  who  can  testify  to  the  only  conversa- 
tion which  occurred  between  Judge  Hardy  and  this  witness  from  Marin 
County — the  only  word  that  passed  between  them  on  that  day,  after 
Judge  Hardy  left  the  bench.  We  believe  that  that  witness  is  in  San 
Joaquin  County.  Another  witness,  who  may  testify  to  the  same  point, 
is  in  Sacramento  County ;  and  another  is  in  Tehama  County. 

Now,  if  this  case  is  to  be  opened  again,  after  we  have  announced,  that 
as  the  case  now  stands,  we  rest,  we  by  no  means  intend  to  be  understood 
that,  if  they  are  allowed  to  introduce  new  testimony,  we  do  rest.  We 
say :  If  they  rest  now,  so  do  we.  If  they  do  not  rest,  then  we  have 
several  witnesses  whom  we  propose  to  examine  here  to-day.  We  have 
assented  to  resting  the  case  where  it  is.    If  it  is  to  be  opened  again, 
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then  we  desire  that  that  fact  be  made  known  now,  in  order  that  we 
may  have  time  to  send  for  witnesses,  on  our  part,  who  will  testify  to  the 
very  point  upon  which  they  propose  to  introduce  this  evidence.  •And  if 
the  case  is  still  open,  we  shall  introduce  witnesses  whom  we  have  now 
here,  and  consider  ourselves  entitled  to  the  privilege  of  introducing 
witnesses  to  contradict  such  other  testimony  as  they  may  hereafter  ii^ 
troduce. 

Senator  Merritt — There  must  be  a  close  to  this  case,  somewhere.  It  is 
plain  to  be  seen,  that  if  we  come  here  on  Monday,  with  the  expectation 
and  understanding  that  other  witnesses  will  be  introduced  and  examined, 
the  whole  case  will  be  thrown  entirely  open,  and  may  thus  be  prolonged 
for  another  week,  and — we  do  not  know  for  how  long.  Therefore,  it  is 
desirable  that  this  case  should  be  closed  now,  so  far  as  the  testimony  is 
concerned,  if  possible.  If  it  is  not  considered  closed  in  this  respect,  it 
is  entirely  unnecessary  and  out  of  place  for  us  to  debate  any  longer  in 
regard  to  the  time  which  shall  be  consumed  in  the  argument,  and  the 
divisions  wbich  are  to  be  observed  by  the  respective  Counsel. 

The  Presiding  Officer. — The  question  is  upon  deciding  upon  the  first  limb 
of  the  order :  Shall  it  be  ordered  by  the  Court,  that  the  hearing  of  the 
testimony  in  this  case  be  closed  ? 

Senator  Heacock. — I  have  been  here  some  two  weeks,  engaged  in  listen- 
ing to  the  testimony  in  this  case.  It  is  stated  by  the  Counsel  for  the 
Prosecution,  that  there  is  in  Marin  County  some  important  evidence, 
bearing  upon  this  case.  For  one,  I  want  to  hear  that  evidence.  I  want 
to  hear  everything  tbat  can  contribute  to  our  enlightenment  in  regard  to 
this  case.  And  for  one,  I  shall  vote  to  sit  here  two  months  longer,  if 
necessary,  in  order  to  get  every  particle  of  important  testimony  before  ns. 

Senator  Bumell. — I  think  that  the  Senate  has  been  very  liberal  in  allow- 
ing the  introduction  of  testimony,  in  this  case.  But  I  am  decidedly  in 
favor  of  sustaining  this  order  at  the  present  time. 

THE  VOTE. 

The  Presiding  Officer. — I  will  state  the  question  before  the  Senate,  for 
the  third  time.     The  question  is  : 

Shall  it  be  ordered,  by  the  Court,  that  the  he^ng  of  testimony  in  this 
case  be  now  closed  ? 

This  question  was  decided  affirmatively,  by  the  following  vote  : 

Ayes — Messrs.  Baker,  Bogart,  Burnell,  Denver,  Gallagher,  Harriman, 
Holden,  Irwin,  Kutz,  Lewis,  Merritt,  Nixon,  Parks,  Quint,  Rhodes,  Short- 
leff.  Van  Dyke,  Vineyard,  Warmcastle,  Watt,  and  Williamson — ^21. 

Nofis — Messrs.  Banks,  Chamberlain,  Crane,  Gaskill,  Harvey,  Hatha- 
way, Heacock,  Hill,  Kimball,  Oulton,  Perkins,  Porter,  and  Soule — 13. 

THE  SECOND  PROPOSITION. 

The  Presiding  Officer. — This  settles  the  first  limb  of  the  order— deciding 
that  the  hearing  of  the  testimony  is  now  closed. 

The  next  question  is  as  to  the  time  and  order  of  argument. 

Senator  Merritt. — I  believe  that  that  is  agreed  upon  now,  by  the  con- 
sent of  all  parties. 

The  Presiding  Officer. — Then,  if  there  be  no  objection,  the  second  branch 
of  this  order  will  stand  adopted. 

[There  was  no  objection.] 
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THE  THIRD    PROPOSITION. 

The  Pruiding  Officer, — The  adoption  of  the  next,  and  last,  limb  of  the 
order,  is  involved  in  the  question : 

After  the  hearing  of  the  arguments,  shall  the  Court  proceed  to  pro- 
nounce judgment  without  debate  ? 

SencUor  Kutz, — I  would  inquire  whether  that  order  renders  it  impera- 
tive that  judgment  shall  be  pronounced  immediately  after  the  close  of 
the  argument  f 

Senator  WarmcoiUe. — I  think  not. 

Senator  MerritL — Of  course,  this  order  does  not  make  it  imperative  that 
the  decision  should  be  taken  immediately  upon  the  closing  of  the  argu- 
ment. 

SencUor  Quint. — I  understand  the  only  effect  of  it  to  be,  to  cut  off  de-. 
bate  in  the  Senate. 

The  Frendtng  Officer, — Is  it  the  intention  of  the  Senate  to  cut  off  the 
privilege  of  filing  an  opinion  ?  I  do  not  want  to  make  any  argument  b^ 
fore  the  Senate  in  regard  to  the  matter,  but  I  may  desire  to  file  an 
opinion,  giving  the  result  of  my  judgment  in  the  c^se.        *< 

Senator  Merriu. — Senators  will  have  the  privilege  of  filing  an  opinion, 
of  course. 

Senator  GcukUl. — I  object  to  the  last  part  of  the  order — ^providing  that 
the  decision  shall  be  given  without  debate.  I  call  for  the  ayes  and  noes, 
on  that  proposition. 

Senator  Chamberlain, — I  am  opposed  to  the  whole  order,  at  this  time, 
because  I  am  opposed  to  the  closing  of  the  evidence  now.  After  we 
have  spent  thirty  thousand  dollars,  or  forty  thousand  dollars,  or  fifty 
thousand  dollars,  in  listening  to  this  case  thus  far,  I  am  in  favor  of 
spending  a  few  more  hundred  dollars  in  order  to  have  full  justice  done 
in  the  premises. 

Senator  WarmcoMle, — Will  this  order  prevent  any  Senator  from  explain- 
ing his  vote  on  any  one  proposition,  at  the  time  when  he  comes  to  vote  1 
I  do  not  mean  to  enter  upon  any  argument,  but  to  make  a  simple  ex- 
planation. 

The  Presiding  Officer, — ^Any  Senator  can  file  an  opinion  in  the  case,  if 
he  chooses. 

THE  VOTE. 

The  ayes  and  noes  were  then  called,  on  the  adoption  of  the  entire 
order. 

Senator  MerriU. — The  two  first  propositions  having  been  adopted,  we 
can  adopt  the  whole  order  at  this  time,  without  voting  specially  on  this 
third  branch  of  it. 

The  entire  order  was  then  adopted,  and  ordered  entered  on  the 
minutes,  by  the  following  vote : 

Ates — Messrs.  Baker,  Bogart,  Bumell,  Denver,  Gallagher,  Harvey, 
Harriman,  Hathaway,  Holden,  Irwin,  Kimball,  Kutz,  Lewis,  Merritt, 
Parks,  Perkins,  Quint,  Rhodes,  Soule,  Shurtleff,  Van  Dyke,  Vineyard, 
Warmcastle,  Watt,  and  Williamson — ^25. 

Noes — ^Messrs.  Banks,  Chamberlain,  Graskill,  Peacock,  and  Nixon — 5. 
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WHEN  WILL  THE  TESTIMONY  BE  PBINTEB  ? 

Senator  Watt. — I  should  like  to  inquire  when  we  are  going  to  get  the 

Erinted  testimony.  I  intend  to  make  up  my  mind,  principally,  on  the 
asis  of  that  testimony,  and  not  to  rely  upon  the  arguments  of  the 
lawyers.  I  would  like  to  be  informed  when  the  printed  copy  of  the 
official  report  of  the  testimony  is  to  be  forthcoming.  I  cannot  rely 
upon  the  arguments  of  Counsel,  or  the  newspaper  synopsis  of  the  testi- 
mony, as  a  basis  for  my  decision  in  this  case. 

I  move,  that  the  Committee  on  Public  Printing  report  to  the  Court 
when  the  printed  copy  of  the  official  report  of  the  testimony  will  be 
forthcoming. 

The  PresuUng  Officer. — If  the  testimony  cannot  be  got  out  in  time  in 
any  other  way,  I  would  suggest  that  a  part  of  the  copy  be  put  into  the 
hands  of  some  other  office. 

Senator  KiUz. — I  saw  the  State  Printer  this  morning,  and  he  stated  to 
me  that  on  yesterday  he  had  not  yet  obtained  from  the  Reporters  the 
copy  of  the  testimony  taken  on  the  fourth  day.  He  stated  that  he  had 
not  over  a  thifd  part  pf  it.  ■  He  said  that  he  had  the  testimony  of  the 
fifth  day  in  type,  and  that  he  had  a  small  portion  of  the  sixth  day's  tes- 
timony. He  said  that  he  did  not  know  the  reason  why  he  did  not  get  the 
balance  of  the  testimony  of  the  fourth  day.  He  said  that  he  was  m^ait- 
ing  for  copy  from  the  Keporters.  I  want  him  to  stand  before  the  Sen- 
ate acquitted  of  blame,  if  he  is  not  guilty  of  any  intentional  neglect  or 
unnecessary  delay.  He  says  that  he  is  ready  to  print  the  testimony  as 
fast  as  he  gets  the  copy,  and  that  he  is  now  waiting  for  copy.  He  said 
that  he  had  not  yet  got  the  report  of  the  fourth  day's  proceedings — that 
be  had  only  a  small  portion  of  it — that  he  did  not  know  where  the  bal- 
ance of  it  was.  Of  course  he  cannot  print  what  he  has  not  got.  He 
said  that  he  would  have  had  the  testimony  printed  long  ago,  if  the  copy 
had  been  furnished  him  promptly  by  the  Keporters.  W  here  the  fault  is, 
I  do  not  presume  to  say. 

Senator  Merritt. — I  move  that  the  Committee  on  Printing  be  instructed 
to  have  all  the  testimony  printed  by  Monday  morning,  if  they  have  to 
employ,  for  that  purpose,  all  the  printing  offices  in  town. 

Senator  Irwin. — How  can  the  testimony  be  printed,  if  it  is  not  written 
out? 

Senator  Lewis. — I  understand,  from  one  of  the  Reporters,  that  the  re- 

gort  has  been  written  up  to  the  sixth  day,  and  is  now  in  the  hands  of  the 
tate  Printer;  and  that  a  part  of  the  sixth  and  seventh  days  is  already 
written  out. 

Senator  Kutz. — I  had  the  information  which  I  have  given,  directly  from 
the  State  Pri^iter  himself. 

Senator  Merritt. — It  will  be  the  business  of  the  Printing  Committee  to 
find  out  the  real  cause  of  the  delay. 

The  motion  of  Senator  Merritt  was  adopted  unanimously. 

COPIES   OF  RECORDS    FOR  COUNSEL. 

Mr.  WiUiams. — I  would  ask  whether  or  not  the  Court  will  not  authorize 
to  be  employed  as  much,  clerical  force  as  is  necessary  to  furnish  the  Coun- 
sel on  each  side  with  one  copy  of  the  record  evidence  that  will  be  required 
to  be  used  in  the  argument  here.  Much  of  this  evidence,  of  course,  does 
not  and  need  not  go  into  the  printed  report.     I  understand,  from  the 
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Official  Reporters,  that  they  only  insert  in  their  record  so  much  of  this 
class  of  evidence  as  is  read  in  Court.  We  would  like  to  have  a  fair  en- 
grossed copy  of  some  of  this  record  evidence  which  is  not  inserted  in  the 
printed  report.  It  is  only  needed  for  reference  in  the  course  of  the  argu- 
ment. 

Senator  Irwin. — If  the  Counsel  desire,  I  will  move  that  a  Clerk  he  em- 
ployed to  copy  what  record  evidence  the  Counsel  may  want  in  this  case ; 
the  Clerk  to  be  paid  for  his  services  an  amount  not  exceeding  ten  dollars 
per  day. 

The  Presiding  Officer. — The  Court  can  instruct  the  clerical  force,  now 
attached  to  the  Senate,  to  furnish  such  copies  of  the  record  evidence  as 
may  be  needed  by  the  Counsel  on  either  side. 

Mr.  Williams, — This  evidence,  of  the  character  which  I  have  described, 
will  be  of  very  little  use  except  as  it  furnishes  matter  of  reference  for  the 
Counsel.  I  understand  that  one  cause  of  the  delay  in  printing  the  testi- 
mony has  been,  that  the  Reporters  have  found  it  difficult  to  get  such 
records  of  this  character  as  are  necessary  and  proper  to  be  inserted  in 
their  report.  This  record  evidence  has  been  something  of  a  stumbling 
block  in  the  way  of  the  printers  and  the  Reporters,  although  they  have 
not  been  called  upon  to  insert  but  a  small  portion  of  it  in  the  official  re- 
port. 

The  Court  then  adjourned  until  Monday  morning,  May  twelfth,  at 
eleven  o'clock. 
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ARaUMEN^TS 


IN  THE 


TRIAL  OF  JUDGE  J.  H.  HARDY. 


THIRTEENTH    DAY—MAY   13,  1869. 


OPENING    ARGUMENT    FOR    THE    PROSECUTION. 


ABQUMENT  OF  ALEX.  CAMPBELL. 

Mr.  Campbell  said : 

Mr.  President,  and  Senators : — It  becomes  my  duty,  under  the  instruc- 
tion of  the  Managers,  to  open  this  case  before  you,  and  to  present,  on 
behalf  of  the  Prosecution,  those  considerations  which,  in  tbeir  opinion, 
ought  to  influence  your  minds  and  control  your  judgment. 

You  have  assembled  together,  to-day,  to  exercise  the  highest  functions 
belonging  to  your  great  office ;  to  pass  upon  the  integrity,  the  compe- 
tency, and  the  judicial  character  of  a  Judge  of  the  highest  Court  of 
original  jurisdiction. 

We  all  know  what  a  Judge  should  be ;  and  what  his  character  and 
demeanor,  in  accordance  with  his  official  oath,  in  accordance  with  the 
high  character  of  the  duties  which  he  is  called  upon  to  perform,  should 
be.  We  know  that  he  should  hold  the  scales  of  justice  with  most  im- 
partial hand ;  that  there  should  be  no  sign  or  symi)tom  of  favoritism, 
partiality,  or  dislike,  anywhere  in  his  judicial  conduct ;  that  before  him 
,  all  men  should  be  equal ;  and  that  in  his  conduct  and  in  his  demeanor, 
both  on  and  off  the  bench,  he  should  so  carry  himself  as  to  inspire 
respect  for  himself  and  regard  for  his  office. 

What  he  should  not  be,  it  is  equally  easy  to  describe.    He  should  not 
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be  partial  in  his  judgments.  He  should  not  exhibit  unfairness  or  ikvor- 
itism,  or  undue  familiarity  with  the  members  of  the  bar.  He  should  not 
be  found  whiskey-drinking  and  playing  cards  in  public  bar  rooms  during 
the  terms  of  his  Court.  He  should  not  be  found  influencing  Attorneys 
in  the  mode  of  conducting  their  cases.  He  should  not  be  found  reeling 
about  the  public  saloons  in  different  portions  of  the  State,  in  a  state  of 
intoxication,  uttering  treason,  and  holding  forth  his  drunken  sentiments 
in  public,  to  the  disgrace  and  degradation  of  his  high  office. 

These  are  things  which,  if  proven  upon  a  Judge,  ought  to,  and  must, 
hurl  him  from  office.  If  they  have  been  proven  here ;  if  injustice  has 
been  shown  to  have  been  wilfully  committed ;  if  the  conduct  of  the  Judge 
has  been  shown  to  be  such  as  to  destroy  all  respect  alike  for  the  man 
and  the  office;  if  it  has  brought  disgrace  upon  the  administration  of 
justice  throughout  this  State — you  cannot,  under  the  solemn  oath  which 
you  have  taken,  escape  the  discharge  of  the  duty  which  that  oath  im- 
poses, and  you  cannot,  in  such  case,  acquit  him. 

I  ask  you  to  try  him,  fairly  and  honestly,  upon  the  merits  of  this  caae ; 
to  let  no  preconceived  ideas  or  opinions  influence  your  judgment.  And, 
if  he  is  not  proved,  beyond  the  possibility  of  a  doubt,  to  have  been  guilty 
of  the  things  which  we  here  impute  to  him,  I,  for  one,  ask  you  to  acquit 
him.  And  if,  on  the  other  hand,  he  has  degraded  the  judicial  office;  if 
his  administration  of  it  is  a  mere  public  scandal ;  if  he  has  wilfully  tam- 
pered with  justice ;  if  he  has  exhibited  favoritism  and  partiality ;  if  he 
has  been  a  Judge  whose  whole  judicial  character  has  been  a  stain  and 
disgrace  to  the  State — then  your  equally  solemn  oaths  compel  you  to 
convict  him^ 

I  shall  proceed,  gentlemen,  without  further  preface,  to  the  examination 
of  these  charges,  piece  by  piece,  and  Article  by  Article ;  presenting,  as  far 
as  I  can,  in  the  limited  time  which  I  shall  occupy,  the  considerations  which 
induce  me,  on  behalf  of  the  Managers,  to  ask  for  a  conviction.  I  shall, 
necessarily,  have  to  depart  somewhat  from  the  order  in  which  the 
charges  are  arrayed  in  the  Articles ;  because  there  are  several  charges, 
relating  to  particular  suits,  which  are  so  inseparably  connected,  and  the 
evidence  in  relation  to  which  is  so  interwoven — the  evidence  on  the  one 
charge  with  the  evidence  on  the  other — that  it  will  be  requisite  to  take 
them  up  together,  and,  to  some  extent,  consider  them  out  of  their  place 
in  the  numerical  order  of  the  Articles. 

I  shall  consider  the  First  and  Second  Articles  together,  as  they  relate 
to  the  same  subject-matter  and  the  same  suit ;  the  testimony  in  relation 
to  them  emanating  from  the  same  witnesses. 

The  First  Article  is  : 

''  ARTICLE   1. 

At  the  May  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
Calaveras,  the  said  James  H.  Hardy,  being  then  and  there  the  District 
Judge  of  said  District  Court,  a  certain  suit  was  pending  and  at  issue 
therein  before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
wherein  one  Gerrish  Foster  was  plaintiff,  and  one  Fritz  and  others  were 
defendants — ^that  said  cause  came  on  for  trial  before  said  Hardy,  District 
Judge,  as  aforesaid,  at  Mokelumne  Ilill,  the  county  seat  of  said  coun^, 
at  said  May  term,  viz  :  on  or  about  the  fourteenth  day  of  May,  A.  D. 
eighteen  hundred  and  fifty-nine ;  that  at  the  trial  of  said  cause  the  said 
James  H.  Hardy,  District  Judge,  as  aforesaid,  unlawfully,  corruptly,  wil- 
fully, fraudulently,  and  with  intent  to  perpetuate  and  lengthen  litigation 
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between  the  parties  aforesaid,  did  deny  a  certain  motion  for  a  nonsuit 
then  and  there  made  by  the  Counsel  for  the  defendants  in  said  action." 

The  Second  Article  is : 

"ARTICLE   II. 

At  the  November  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the 
Court  in  the  last  Article  mentioned,  viz :  on  or  about  the  twenty-sixth 
day  of  November,  A.  D.  eighteen  hundred  and  fifty-nine,  a  motion  for  a 
new  trial  in  said  case  in  the  first  Article  mentioned  came  on  for  hearing 
before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  the  Court 
House  in  said  County  of  Calaveras,  and  the  said  James  H.  Hardy,  being 
and  acting  as  such  District  Judge,  did  then  and  there,  unlawfully,  corruptly, 
wilfully,  fraudulently,  and  with  intent  to  perpetuate  and  lengthen  litiga* 
tion  between  the  parties  to  said  suit,  grant  to  the  defendants  therein  a 
new  trial  of  said  cause/' 

And,  in  addition  to  that,  there  is  a  specification  in  the  Twenty-First 
Article — 

"  That,  unmindful  of  the  solemn  duties  of  his  office,  and  contrary  to  the 
same  obligations  by  which  he  stood  bound  to  discharge  them  faithfully 
and  impartially,  and  without  respect  to  persons,  and  in  utter  contempt 
of  his  judicial  character  as  District  Judge  of  the  Sixteenth  Judicial  Dis- 
trict, as  aforesaid,  he,  the  said  James  11.  Hardy,  while  District  Judgd, 
aforesaid,  at  a  term  of  the  District  Court,  held  in  and  for  said  Calaveras 
County,  in  the  month  of  May,  A.  D.  eighteen  hundred  and  fifty-nine, 
and  at  other  times,  as  hereina^er  set  forth,  was  guilty  of  unlawful  and 
wilful  misconduct,  in  his  said  office  committed,  as  follows,  to  wit : 

First.  The  said  James  H.  Hardy,  at  the  term  of  said  Court  last  above 
mentioned,  to  wit :  in  said  County  of  Calaveras,  on  or  about  the  four- 
teenth day  of  May,  A.  D.  eighteen  hundred  and  fifty-nine,  did,  as  such 
Jndge,  as  aforesaid,  scandalously  exhibit  an  indecent  solicitude  for  the 
interests  of  the  defendants  in  the  suit  of  Foster  vs,  Fritz  et  al.,  mentioned 
in  the  first  Article  of  this  Impeachment,  unbecoming  and  highly  disgrace- 
fiil  to  the  character  of  a  Judge,  as  it  was  subversive  of  justice. 

Second.  The  said  James  H.  Hardy,  at  the  term  of  said  Court,  and  on 
the  day  and  year  aforesaid,  in  said  County  of  Calaveras,  did,  indecently 
and  scandalously,  and  of  his  own  motion,  advise  one  S.  W.  Brockway, 
then  and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  defendant 
in  said  last  mentioned  suit,  to  file  a  statement  for  a  new  trial  in  said 
cause,  (judgment  having  previously,  at  said  term,  been  rendered  against 
the  defendants  therein,)  and  did  then  and  there,  prior  to  the  filing  of  such 
statement,  and  in  advance  of  the  hearing  of  said  motion,  promise  said 
Brockway  that  he  would  grant  a  new  trial  in  said  cause." 

Now,  if  we  come  to  the  testimony  in  regard  to  this  case,  I  shall  sub- 
mit to  this  Senate  that  it  is  impossible  to  imagine  conduct  more  utterly 
disgraceful  on  the  part  of  a  Judge,  more  utterly  indicative  of  partiality, 
of  an  undue  desire  to  interfere  in  the  administration  of  justice,  than  was 
exhibited  by  Judge  Hardy  on  this  occasion. 

Speaking  of  this  case,  at  page  four  of  the  printed  testimony,  Mr. 
Brockway  says : 
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'*  Q. — Were  you  Counsel  in  a  suit  in  which  Gerrish  Poster  was  plain- 
tiff, and  one  Fritz,  and  others,  defendants  ? 

A. — I  was  Counsel  for  the  defendants. 

Q. — Was  that  ease  ever  tried  before  Judge  Hardy,  and  if  so,  when  ? 

A. — Yes,  Sir.  It  was  tried  before  Judge  Hardy,  I  think  at  the  May 
term,  eighteen  hundred  and  fifty-nine. 

Q. — State  all  the  circumstances  that  you  know  in  relation  to  that 
trial;  particularly  with  regard  to  a  motion  for  nonsuit. 

A. — -Well,  the  suit  was  one  brought,  if  I  recollect  correctly,  (if  I  am 
allowed  to  state  the  contents  of  the  complaint — I  have  not  looked  at  it 
since  the  trial,)  the  suit  was  brought  to  recover  for  money  had  and  re- 
ceived, and  an  account  for  a  small  sum  for  work,  labor,  and  services. 
On  the  trial  of  the  case,  they  introduced,  or  offered  to  introduce,  evi- 
dence, under  the  count  for  money  had  and  received,  consisting  of  promis- 
sory notes,  negotiable  promissory  notes,  I  believe ;  and  I  objected  to  it 
I  urged  my  objections  very  strenuously  indeed." 

He  proceeds  with  the  narration,  at  page  seven,  and  says : 

"A. — I  was  speaking  of  the  evidence  that  w^as  offered  on  the  trial  by 
the  plaintiff.  Under  the  count  for  money  had  and  received,  the  Counsel 
for  tne  plaintiff  sought  to  introduce  promissory  notes — negotiated  prorais- 
BOiy  notes,  according  to  my  recollection  of  it — and  also,  I  think,  an 
assigned  account  for  work,  labor,  and  services;  at  any  rate,  there  w^as 
an  account  for  work,  labor,  and  services,  in  it.  To  the  notes  I  object^l 
very  strenuouslj^,  and  urged  my  objections.  The  Court  overruled  the  ob- 
jections. I  was  considerably  excited,  and  said  something  which  might 
be  termed  disrespectful,  not  very,  however.  In  the  case  all  the  evidence 
offered  by  the  plaintiff  was,  I  believe,  admitted.  The  jury  returned  a 
verdict  for  the  amount  claimed,  I  think;  the  proof  showing  some  little 
more  than  the  amount  claimed,  interest  and  all.  I  went  out  of  the  Court 
House  very  much  incensed  at  the  ruling  of  the  Court,  as  1  had  advised 
my  clients  that  I  thought,  as  under  our  practice  it  was  necessary  to  set 
up  the  real  cause  of  action,  they  could  not  introduce  any  promissory 
notes  as  evidence  of  money  had  and  received." 

Now,  let  us  see  what  took  place,  and  what  happened  on  the  part  of 
this  dignified  Judge,  whom  it  is  proposed  to  retain  in  office ;  and  whose 
honesty  of  purpose,  and  dignity  of  demeanor,  this  Senate  is  asked  to  in- 
dorse. 

"After  the  trial  was  over,  while  I  was  yet  somewhat  angry,  Judge 
Hardy  came  and  spoke  to  me;  took  hold  of  my  arm,  and  told  me  that  I 

was  a  fool,  or  a  d d  fool,  or  some  expression  of  that  kind,  in  a  friendly 

way.  To  which  I  answered,  that  I  might  be,  and  somebody  else  might 
be,  or  something  of  that  character.  Said  I,  *  Yes !  somebody  else  may 
be,'  or  something  similar  to  that.  And  the  Judge  said :  '  I  know  what 
your  clients  want  in  that  case,  just  as  well  as  you  do;  they  are  friends  of 
mine.  They  want  time.'  I  replied,  *  Judge,'  or  'Jim,'  I  think  that 
was  the  language,  'they  had  no  right  to  introduce  that  evidence,  and  you 
know  it;  1  was  entitled  to  a  nonsuit.'  (In  the  course  of  the  trial,  I  be- 
lieve, I  made  two  motions  for  nonsuit;  one  for  a  general  nonsuit,  the 
other  for  a  nonsuit  as  to  the  notes,  so  far  as  the  notes,  or  account  for 
money  had  and  received,  w^as  concerned,  as  there  was  no  evidence  in  re- 
gard to  it.)    Said  I,  *  They  had  no  right  to  introduce  that  evidence,  and 
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you  know  it/  *  Well/ replied  Judge  Hardy,  *  my  ruling  is  right.'  He 
said,  '  Suppose  a  nonsuit  was  granted,  they  would  sue  and  attach  again ; 
your  clients  want  time;  a  new  trial  is  worth  three  nonsuits/  I  replied, 
*Yc8;  if  1  could  get  a  new  trial/  'Well,'  he  said,  *file  your  statement, 
and  you  will  get  a  new  trial,*  or  words  to  that  effect;  I  think  those  were 
the  words/' 

Here,  the  Judge,  just  after  having,  after  solemn  argument,  admitted 
this  evidence,  just  after  having  refused  a  nonsuit,  comes  off  the  bench 
and  tells  the  Counsel  for  the  defence,  "I  know  what  your  clients  want; 
they  w^ant  time.  I  have  just  pursued  the  right  course  to  give  them  time. 
We  will  hang  this  case  up  to  dry,  on  the  motion  for  a  nonsuit;  I  will 
grant  your  people  a  new  trial/* 

Well,  what  then  ?     Why,  of  course,  if  he  granted  a  new  trial  on  that 

f  round,  then  the  pleadings  would  have  to  be  amended,  the  case  would 
ave  to  be  continued,  and  aw^ay  it  would  go  to  another  and  subsequent 
term ;  and  this  litigation  would  be  lengthened  and  perpetuated. 

And,  in  defiance  of  justice,  after  he  has  decided,  after  solemn  argu- 
ment, that  such  evidence  is  admissible,  and  that  a  nonsuit  ought  not  to 
be  granted,  the  Judge  advises  the  very  Counsel  against  whom  he  has 
decided,  that  it  is  all  right,  that  he  will  grant  a  motion  for  a  new  trial ! 
In  other  words,  he  says  one  of  two  things  :  Either — "  I  decided  rightly 
against  you,  but,  in  spite  of  that,  I  will  grant  a  new  trial" — or,  "  1  wil- 
fully decided  against  you,  to  continue  the  case  for  a  lengthy  period  of 
time  oil  a  motion  for  a  new  trial ;  and  at  the  expiration  of  that  time,  I 
will  give  you  a  new  trial."  Then,  of  course,  if  he  granted  a  new  trial, 
the  plaintiffs  would  have  to  amend  their  pleadings,  to  which  objection 
had  been  made  at  that  trial ;  and  the  cause  would  have  been  thrown 
over,  another  term. 

Now,  if  the  testimony  of  Brockway  is  to  be  believed — and  there  is 
not  one  shadow  of  evidence  in  any  w^ay  to  impeach  him — I  ask  if  it  is 

gossible  for  any  man  who  has  any  regard  for  a  pure  Judiciary  in  this 
tate,  to  vote  to  retain  in  office  a  Judge  who  stealthily  makes  such 
promises  to  a  party  the  minute  after,  or  the  hour  after,  he  has  decided  a 
case  against  him — and  that,  too,  after  full  argument — and  that,  too, 
without  any  new  light  on  the  question  to  change  his  opinion — and  that, 
too,  when  the  whole  transaction,  from  first  to  last,  is  corrupt  and  dis- 
honest. 

But  let  us  proceed  a  little  further  with  this  testimony,  and  we  get 
further  light  on  this  same  subject.  We  see  some  more  dignified  conduct 
on  the  part  of  this  Judge.  Ailer  saying,  *'  Well,  file  your  statement,  and 
you  will  get  a  new  trial,"  after  having  decided  the  case  in  that  manner, 
this  follows  : 

"And  when  we  got  through  the  conversation,  the  Judge  says  to  me, 
*Now  don't  you  tell  anybody  of  this;  if  ever  you  tell  anybody  of  this, 
I  will  swear  it  is  a  lie,  and  that  I  never  told  you  so.'  " 

He  thinks,  perhaps,  he  has  promised  a  little  too  much  ;  that  there  may 
be  some  little  danger  that  Brockway  may  turn  out  to  be  a  leaky  vessel, 
and  that  he  may  mention  this  to  some  person.  And  then,  in  order  to  keep 
Brockway  in  proper  subjection,  and  in  a  proper  position,  under  him,  he 
Bays  :  "  Now,  don't  you  tell  anybody  of  this ;  if  you  ever  tell  anybody 
of  this,  I  will  swear  it  is  a  lie,  and  that  I  never  told  you  so."     Elegant 
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language  !    Honest  conduct !    High  judicial  demeanor  I    Worthy  a  Jadge 
of  the  highest  Court  of  original  jurisdiction  in  this  State ! 

But  let  us  go  farther : 

"  I  filed  the  statement  for  a  new  trial.  When  it  came  up  in  Conrt, 
Hardy  told  me  not  to  argue  it ;  he  said  Lightner — who  was  a  member  of 
the  Assembly  from  our  county  the  ^vinte^  before — was  one  of  the  best 
friends  he  had  ;  that  he  was  willing  to  serve  his  friends  when  he  could  ; 
and  told  me  to  tile  a  statement,  and  I  would  get  a  new  trial.  Said  he, 
'  You  understand  me  now  V  Said  I,  *  Yes ;  I  suppose  I  do.'  Then  he 
told  me  this  in  regard  to  not  telling  any  one  of  it.  He  told  me  not  to 
argue  the  case." 

He  had  already  decided  it  in  his  own  mind.  The  very  day  that  he  de- 
cided against  Brock  way,  he  had  decided  to  reverse  his  judgment  against 
Brockway,  and  to  give  a  judgment  in  his  favor — or,  at  least,  to  grant  a 
new  trial. 

"  When  it  came  up  for  hearing  in  the  Court,  I  declined  arguing  it.  Al- 
lan P.  Dudley  and  Mr.  Adams  were  Counsel  for  the  plaintiffs.  Dudley 
said  he  would  argue  the  case  ;  I  said,  *  Very  well ;  I  won't.*  Dudley  said 
he  should.  I  said,  *  I  shall  not  answer  it.'  He  leaned  towards  me  and 
said,  *  Well,  if  you  are  not  going  to  answer  it,  I  shall  not  argue  it.'  The 
case  was  submitted.  Subsequently,  towards  the  close  of  the  term,  a  new 
trial  was  granted,  and  the  case  continued,  without  any  opposition  from 
any  one,  I  think." 

Now,  it  will  be  observed — and  this  throw^s  light  on  the  matter — ^that 
this  question,  which  Judge  Hardy  had  once  decided,  after  solemn  argu- 
ment, was  never  re-argued  before  him.  He  goes  to  the  Attorney,  and 
says  :  "  You  need  not  argue  it,  because  I  shall  decide  it  in  your  favor." 
We  find,  by  going  a  step  further,  that  he  goes  to  the  Attorney  on  the 
opposite  side,  and  tells  A/m,  "  You  need  not  argue  it."  To  be  sure,  I 
think  he  said  to  each :  "  I  have  told  that  fellow  that  I  was  going  to  de- 
cide it  in  his  favor,  but  I  was  only  fooling  him,  and  am  going  to  decide  it 
in  your  favor."  I  refer,  on  that  point,  to  the  testimony  of  Allan  P.  Dud- 
ley, at  page  ninety.  Here  is  Dudley's  testimony  of  the  Judge's  conduct 
in  relation  to  that  same  case : 

"  Q. — State  whether  you  had  any  conversation  with  Judge  Hardy  while 
that  motion  for  a  new  trial  was  pending,  and  if  so,  what  was  it  ? 

A. — I  did.  On  the  trial  of  the  case,  the  right  to  offer  promissory  notes 
to  prove  a  count  for  money  had  and  received,  was  discussed,  I  intro- 
duced several  Massachusetts  authorities  to  show%  that  under  a  general 
count  for  money  had  and  received,  I  might  offer  in  evidence  promissory 
notes.  The  opposite  Counsel  objected.  There  was  another  point  which 
arose  in  the  case — the  right  of  proving  by  the  original  payee  of  the  notes, 
the  indorsement  and  negotiation  of  them ;  which  points  Judge  Hardy 
decided  in  my  favor,  and  1  obtained  a  judgment.  After  the  statement 
for  a  new  trial  had  been  filed  and  settled,  but  before  there  was  a  final  de- 
cision from  the  bench  on  the  question.  Judge  Hardy  took  me  aside  in  the 
street,  opposite  the  Court  House,  in  front  of  a  cigar  shop,  kept  by  a  man 
by  the  name  of  Weil,  and  told  me  that  I  need  not  file  any  brief  in  that 
case ;  that  my  argument  and  my  authorities  adduced  at  the  *  time  the 
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question  was  argued  on  the  trial,  were  sufficient ;  and  that  he  was  satis- 
fied ;  that  he  should  grant  no  new  trial ;  that  ho  should  let  the  judgment 
stand.  I  was  satisfied ;  I  filed  no  brief;  there  is  none  on  file.  When  the 
ease  was  called  for  hearing  of  the  law  question,  I  made  no  argument; 
and  in  a  very  short  time  after  that — ^not  more  than  two  or  three  days,  at 
the  outside,  from  the  time  he  told  me  he  should  not  grant  a  new  trial — 
Judge  Hardy  announced  from  the  bench  a  decision  granting  a  new  trial." 

IN'ow,  we  call  the  attention  of  the  Senate  particularly  to  this  branch  of 
the  evidence,  for  the  reason  that  an  attempt  has  been  made  here  to  im- 
peach the  testimony  of  Allan  P.  Dudley.  And  I  desire  to  call  the  atten- 
tion of  Senators  to  the  fact  that  not  only  did  Allan  P.  Dudley  have  this 
conversation  with  Judge  Hardy,  but,  immediately  on  the  granting  of  the 
new  trial,  as  he  states,  he  went  into  the  open  street,  and,  in  the  presence 
of  other  persons,  denounced  Judge  Hardy  for  the  deception  which  he 
had  practised  upon  him.  He  puts  it  entirely  in  the  power  of  the  Defend- 
ant to  disprove  all  this  allegation;  and  that,  too,  not  by  witnesses  at  a 
distance,  but  by  witnesses  who  were  here  in  this  Court  room,  and  ex- 
amined upon  this  stand.     Dudley  says  : 

"  I  was  offended  at  his  decision,  and  went  out  of  the  Court  House  de- 
nouncing the  Court,  undoubtedly,  in  very  bitter  terms ;  stating  publicly 
what  Judge  Hardy  had  said  to  me  in  the  street ;  and  Mr.  Brock  way, 
Counsel  upon  the  other  side,  and  Mr.  Adams,  my  partner,  laughed  at 
me." 

Now,  here  is  a  thing  not  got  up  with  a  view  to  this  Impeachment. 
Here  is  a  transaction  which  took  place  some  two  years  ago,  in  the  May 
term,  eighteen  hundred  and  fifty-nine.  And  Dudley,  at  that  time,  goes 
out  of  the  Court  House  into  the  open  street,  and  denounces  Judge  Hardy, 
for  playing  him  false  in  this  transaction;  does  so  in  the  presence  of 
Brock  way  and  of  Adams.  Mr.  Adams  has  been  examined  as  a  witness 
against  us  here,  but  not  one  syllable  upon  that  subject  did  the  gentlemen 
dare  to  ask  him.  I  say,  then,  that  the  silence  of  Mr.  Adams  upon  that 
subject  is  conclusive.  Mr.  Brock  way,  I  believe,  was  examined  by  one  of 
the  Senators ;  was  asked  the  question,  and  corroborated  the  statement 
of  Mr.  Dudley  upon  the  subject. 

Mr.  nighy. — That  was  in  Mulford  v«.  Squires. 

Mr.  Campbell. — That  is  so.  1  was  mistaken  in  regard  to  Mr.  Brock- 
way's  corroborative  statement ;  it  was  not  in  reference  to  this  case. 

At  any  rate,  we  could  not  introduce  it  as  corroborative  evidence  until 
they  had  assailed  it  on  the  other  side ;  and  Adams,  one  of  their  witnesses, 
one  they  rely  upon  as  one  of  their  strongest  witnesses  in  some  features 
of  this  case,  though  examined,  though  here  on  the  stand,  is  entirely 
silent  on  the  subject,  and  docs  not  venture  to  contradict  the  statement 
of  Allan  P.  Dudley. 

Now,  when  a  man  is  manufacturing  a  falsehood,  he  does  not  manufac- 
ture it  in  such  a  manner  that  there  are  witnesses  present  who  can  de- 
nounce the  falsehood  and  disprove  his  statement.  Dudley  would  no 
more  have  dared  to  venture  to  make  that  statement,  if  untrue,  in  the 
presence  of  Brock  way  and  of  Adams,  than  he  would  have  dared  to  tell 
any  transparent  falsehood  in  the  presence  of  this  Senate;  because  he 
would  thereby  have  put  it  in  their  power,  at  that  moment  and  at  that 
instant,  to  damn  his  testimony  forever,  by  disproving  the  assertion 
which  he  made. 
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There  is  another  significant  fact  in  reference  to  this  matter,  and  that 
is,  that  General  Williams,  with  all  his  ingenuity  and  ability,  did  not 
venture,  and  has  not  ventured  yet,  to  attempt  one  single  syllable  of  cross 
examination  of  this  witness  (Dudley.)  He  did  not  think  it  safe  to  cross 
examine  him.  The  witness  told  his  story  with  remarkable  clearness 
and  distinctness,  and  in  a  most  forcible  and  direct  manner.  And  not  one 
question  in  regard  to  these  transactions  in  reference  to  which  he  has 
testified,  came,  in  the  way  of  cross  examination,  from  General  Williams, 
or  from  his  client!  I  say,  then,  that  the  proofs  upon  this  subject  are 
irresistible,  that  Judge  Hardy  improperly  interfered  in  that  litigation ; 
that  his  mind  was  made  up,  from  the  commencement  of  the  case,  as  to 
the  course  he  was  to  pursue ;  that  he  did  pursue  that  course,  from  begin- 
ning to  end  ;  that  he  made  statements  to  Brockway,  which  ought  forever 
to  damn  his  judicial  character;  that  he, played  a  sort  of  game  of  hide- 
and-seek  between  the  parties,  telling  each  of  them  that  he  was  going  to 
decide  in  his  favor;  and  that  he  then  carried  out  his  original  intention, 
in  favor  of  Brockway. 

Now,  it  is  said,  on  the  other  hand,  that  it  is  alleged  in  the  testimony 
of  Mr.  Brockway,  that  he  (Hardy)  stated  that  Lightner  was  one  of  his 
best  friends,  and  that  Lightner,  when  called  on  the  stand,  avers  that  he 
had  but  slight  personal  acquaintance  with  Judge  Hardy.  Very  well 
Is  there  any  inconsistency  in  this,  when  we  go  on  to  examine  the  rela- 
tions between  Lightner  and  Hardy?  Why,  Lightner  had  breathed  the 
breath  of  ofl[ieial  life  into  Judge  Hardy ;  had  been  the  earnest  advocate 
and  supporter  of  the  bill  creating  that  District  of  which  Hardy  was 
made  the  Judge.  He  had  rendered  Hardy,  thereby,  the  most  essential 
service.  He  had  placed  him  in  a  position  which  he  might  have  adorned; 
but  which,  I  fear,  the  testimony  in  this  case  shows  he  has  most  sadly 
disgraced. 

I  pass  from  these  Articles  to  the  next.     Article  Three  is  as  follows  : 
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ARTICLE   III. 


On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifly-nine,  a 
certain  case,  wherein  The  People  of  the  State  of  California,  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  were  plaintiifs,  and  one  Hill 
Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge — at  w^hich  time,  in  the 
Court  House,  in  the  County  of  Calaveras,  said  cause  came  up  for  hear- 
ing and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  atler 
the  hearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge, 
at  the  county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen 
hundred  and  fifty-nine,  did,  unlawllilly,  wilfully,  corruptly,  and  fraudu- 
lently, render  judgment  in  favor  of  said  Hill  Squires,  the  defendant  in 
said  cause." 

Article  Sixteen  is  to  the  same  purport,  and  can  be  considered  with  it 
It  is  a  mere  amplification  of  the  Third  Article,  and  reads  thus: 
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ARTICLE    XVI. 


On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifty-nine,  a 
certain  case,  wherein  The  teople  of  the  State  of  California,  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  w^ere  plaintiflFs,  and  one  Hill 
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Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras,  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge,  at  which  time,  in  the 
Court  House,  in  the  County  of  Calaveras,  said  cause  came  up  for  hearing 
and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  after  the 
hearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge,  at  the 
county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen  hun- 
dred and  fifty-nine,  did,  unlawfully,  wilfully,  corruptly,  and  fraudulently, 
render  judgment  in  favor  of  said  Hill  Squires,  the  defendant  in  said 
cause,  for  the  unlawful  and  corrupt  purpose  of  securing  his  nomination 
and  election  to  the  office  of  District  Judge  of  the  Sixteenth  Judicial  Dis- 
trict of  said  State,  at  the  general  election,  A.  D.  eighteen  hundred  and 
fifty-nine." 

Now,  it  is  true  that  this  charge  rests  entirely  upon  the  testimony  of 
Allan  P.  Dudley;  except  that  there  is  a  kind  of  corroboration,  which, 
in  a  moral  point  of  view,  is  of  immense  importance.  Let  us  read  the 
history  of  it,  and  let  us  consider  the  internal  evidence  of  the  truth  of 
this  story — whether  it  is  one  that  a  man  is  likely  to  have  invented — 
whether  it  would  probably  have  entered  into  the  brain  of  the  most  inge- 
nious deviser  and  manufacturer  of  falsehoods. 

Dudley  says,  at  page  ninety  : 

"A. — Mr.  D.  L.  Mulford  was  Sheriif  of  Calaveras  County.  In  the  winter 
of  eighteen  hundred  and  fifty-nine,  the  Legislature  passed  an  enactment 
dividing  the  office;  giving  the  collection  of  taxes  and  licenses  to  Town- 
ship Collectors.  A  man  by  the  name  of  Hill  Squires  was  appointed 
under  that  enactment  of  the  Legislature  the  Collector  for  our  township, 
(number  six,)  and  claimed  the  right  to  collect  under  that  appointment. 
The  question  arose  between  Sheriff  Mulford  and  Mr.  Squires,  as  to  who 
should  collect.  My  partner  and  Mr.  Brockway  acted  as  Counsel  for 
Mr.  Mulford  in  an  agreed  case.  Mr.  Higby,  District  Attorney,  I  think, 
acted  for  Squires.  I  was  never  consulted ;  I  never  acted  in  it ;  and, 
indeed,  my  office  never  received  a  picayune,  through  my  partner  or  any- 
body else,  for  the  services.  It  was  a  volunteer  matter,  to  settle  the 
question.  The  case  was  submitted  to  Judge  Hardy  for  a  decision ;  and, 
after  its  submission,  Judge  Hardy  came  to  me,  and  asked  me  to  take  a 
walk  with  him.  I  walked  with  him.  If  I  should  tell  you  where  we 
walked,  it  would  be  no  matter  of  interest,  but  we  walked  out  of  the 
Town  of  Mokelumne  Hill ;  and  Judge  Hardy  took  his  decision,  which  he 
had  drawn  up  in  the  case,  from  his  pocket,  and  showed  it  to  me. 

Mr.  Williams. — You  mean  his  opinion  ? 

A. — His  decision ;  his  judgment.  He  told  me  he  had  decided  the  case 
in  favor  of  my  office ;  my  partner,  Mr.  Adams,  being,  as  I  have  stated, 
in  the  case.  He  said  he  did  not  know  how  he  could  get  over  one  deci- 
sion, which  he  referred  to.  There  were  two  cited,  (The  People  vs.  War- 
ner, 2  Denio,  page  272 ;  and  2  Cranch  U.  S.  Sup.  Ct.  Kep.,  the  page  I 
do  not  recollect,)  in  favor  of  Mulford. 

Mr.  Williams. — What  is  the  other  case  ;  that  in  2  Cranch  ? 

A. — I  do  not  recollect.  The  prin<!iple  was,  that  where  an  office  was 
established  by  the  Constitution  and  law,  no  new  office  could  be  created 
by  which  a  portion  of  the  duties  of  that  office  are  detached  during  the 
term  for  which  the  person  holding  it  \vas  elected ;  which  principle  is 
stated  in  those  two  decisions.  Judge  Hardy  said  he  did  not  know  how 
he  could  get  over  them ;  that  he  was  afraid  the  decision  would  be  an 
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unpopular  one,  because  this  Township  Collector  Law  was  a  very  popular 
law.     Ii^  that  opinion  which  he  expressed,  I  concurred. 

Mr,  WiUiaTm. — You  concurred  in  which  opinion  ?  That  in  regard  to 
the  popular  question  ? 

A. — Yes ;  in  regard  to  its  being  an  unpopular  decision.  I  told  Judge 
Hardy  it  would  undoubtedly  be  unpopular.  (Judge  Hardy  and  myself 
were  of  the  same  political  party,  and  always  have  been.  I  vote  the  reg- 
ular ticket,  and  work  for  my  political  friends.)  Judge  Hardy  wanted  to 
know,  if  I  recollect  his  precise  language,  how  in  the  devil  he  should  get 
over  these  two  decisions,  and  decide  the  other  way.  I  told  him  if  he 
would  allow  me  I  would  write  out  something  that  would  fix  that  very 
quick.  I  did  go  and  write  out  something  in  avoidance,  and  gave  it  to 
Judge  Hardy.  And  in  a  morning  or  two  after  that,  he  filed  a  decision  in 
favor  of  Squires  and  against  Mulford;  adopting  quite  the  same  precise 
language,  as  far  as  that  part  referred  to  was  concerned,  and  trimming 
the  rest  of  the  decision  to  suit  that  which  I  had  written  out.  May  I 
state,  in  confirmation  of  this,  that  the  Counsel  on  the  opposite  side,  (the 
side  of  Mulford,)  charged  me  with  it  ? 

Mr,  Williams, — Yes ;  if  that  will  ease  your  conscience  at  all. 

Witness, — ^My  conscience  is  not  at  all  annoyed,  Sir.  Mr.  Adams,  my 
partner,  charged  me  with  it,  and  I  admitted  it.  Mr.  Brock  way  charged 
me  with  it,  and  I  admitted  it.  Men  came  to  me  and  told  me  that  Judge 
Hardy  had  said-  he  had  decided  the  case  in  favor  of  Mulford,  before  that 
time ;  and  wanted  to  know  what  the  cause  of  it  was.  I  can  name  those 
men. 

Mr.  Williams, — I  would  rather  have  those  men  swear  to  it  them- 
selves. 

Mr.  Campbell. — I  want  the  names. 

Witness. — I  can  name  one  man ;  Douglas  of  Mokelumne  Hill,  who  was 
then  acting  as  Deputy.  There  was  another  man,  by  the  name  of  Pal- 
mer." 

He  says,  that  at  the  time  of  the  occurrence,  Mr.  Adams  charged  him 
with  having  in  this  manner  changed  Judge  Hardy's  decision.  Now,  is 
it  true,  or  not  true  ?  If  it  is  not  true,  would  not  Mr.  Adams  have  been 
called  on  to  rebut  it  ?  Why,  he  was  in  Court ;  a  witness,  they  say,  of  the 
utmost  credit  and  the  highest  reliability — and  yet  not  one  word  do  they 
dare  to  ask  him  on  the  subject.  Mr.  ferockway  says  that  he  charged 
Dudley  with  it  at  the  time. 

Now  look  at  this  thing.  Is  it  a  thing  likely  to  happen  in  any  District 
where  judicial  corruption  and  judicial  favoritism  do  not  prevail?  Let 
me  ask  you  whether,  where  Judges  are  honest,  decent,  dignified  in  their 
demeanor,  and  upright  in  Iheir  behavior,  it  is  a  common  thing  for  re- 
spectable lawyers,  the  moment  the  Court  renders  a  decision,  to  believe 
ihat  it  has  been  done  through  the  personal  instrumentality  and  infinence 
of  some  particular  person?  I  ask  you  whether,  if  Judge  Hardy's  offi- 
cial conduct  had  been  of  such  a  character  as  not  to  give  rise,  and  credit, 
:ind  belief,  to  such  suspicions,  any  such  thing  would  have  been  likely  to 
take  place? 

I  ask,  again,  is  it  likely  that  any  man  who  desired  to  injure  another, 
would  or  could  invent,  out  of  whole  cloth,  without  one  shadow  of  foun- 
dation in  fact,  such  a  story  as  that  which  has  been  clearly  and  distinctly 
told  by  Allan  P.  Dudley  on  this -subject?  I  am  certain  there  is  not  a 
lawyer  upon  the  floor  of  this  Senate,  accustomed  to  consider,  examine, 
and  weigh  evidence,  who  will  not  at  once  see  the  almost  absolute  impos- 
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sibility  of  any  human  being  being  gifLed  with  such  a  degree  of  imagina- 
tion, and  such  a  faculty  of  creating  something  ®ut  of  nothing,  giving 
details  of  the  most  horrible  character,  disgraceful  and  degrading  to  the 
Judge,  unless  there  was  some  foundation  for  the  story.  Do  you  believe 
it  possible,  or  probable  ?  Has  it  ever  come  within  the  range  of  your 
experience  ?  When  men  are  telling  falsehoods,  usually  they  color  facts; 
or  else  they  make  jip  some  sort  of  simple  statement  which  cannot  be 
easily  met  or  contradicted.  But  when  you  come  to  examine  the  details 
of  this  story,  from  beginning  to  end ;  when  you  find  that  at  the  very 
time  of  the  occurrence,  his  agency  in  the  transaction  is  charged  upon  the 
party  who  here  narrates  the  story — I  ask  you  whether  it  is  probable 
that  he  invented  it  ? 

Now,  so  far  as  the  credit  of  Mr.  Dudley  is  concerned,  I  will,  once  for 
all,  say  this:  I  do  say,  that,  in  my  judgment,  this  transaction,  and  his 
part  of  it,  were  alike  unwarranted.  I  have  no  excuse  to  offer  for  his 
conduct  in  that  particular.  It  was  not  professional ;  it  was  not  right ; 
it  was  not  fair  towards  his  client.  He  probably  considered,  that,  as  he 
was  acting  gratuitously,  and  without  a  fee,  and  as  the  case  would  neces- 
sarily go  to  the  Supreme  Court  for  adjudication,  it  was  perfectly  imma- 
terial which  way  the  case  should  be  decided  in  the  District  Court;  and 
that  by  the  decision  being  rendered  in  favor  of  the  plaintiff,  and  against 
his  client,  Judge  Hardy  would  be  enabled  to  obtain  additional  popularity 
for  the  ticket  which  they  were  about  to  vote.  Being  himself  an  ardent 
political  partisan,  connected  with  Judge  Hardy  in  that  manner,  Dudley 
probably  thought — "  Well,  I  can  do  my  client  no  harm.  This  case  will 
go  to  the  Supreme  Court,  anyhow,  and  there  I  shall  be  all  right."  That, 
doubtless,  was  his  process  of  reasoning.  I  do  not  justify  it ;  I  consider 
it  wrong,  and  that  it  was  his  duty,  in  the  first  instance,  as  in  the  last,  to 
procure  a  decision  favorable  to  his  client,  and  to  object  to  any  such 
change  being  made. 

And  there  is  another  circumstance  in  the  balance  of  probabilities  in 
favor  of  the  truth  of  Dudley*8  narration,  namely :  That  men  do  not  in- 
vent stories  which  are  discreditable  to  themselves,  for  the  purpose  of 
injuring  another.  If  Dudley  had  desired  to  invent  something  for  the 
injury  of  Judge  Hardy,  he  would  have  invented  something  that  would 
have  left  his  own  skirts  entirely  clean ;  and  the  mere  circumstance  that 
his  conduct  was  such  as  could  not  be  justified  in  a  professional  man,  is  a 
circumstance  tending  strongly,  in  one  point  of  view,  to  corroborate  the 
truth  of  his  statement.  Take  that,  in  connection  with  the  circumstance 
of  its  being  charged  upon  him  at  the  time,  and  the  belief  existing  among 
members  of  the  bar  that  such  a  course  had  been  pursued,  and  it  is  a  cir- 
cumstance strongly  in  corroboration. 

I  shall  now  proceed,  gentlemen  of  the  Senate,  to  the  consideration  of 
several  of  these  Articles  together.  They  are  all  connected  with  the 
same  transaction.  They  all  arose  out  of  one  litigation  in  that  county ; 
and  the  evidence  belonging  to  each  of  these  charges  links  and  combines 
itself  with  the  evidence  in  relation  to  the  others  to  such  an  extent,  that 
it  is  necessary  to  consider  them  all  en  masse.  1  will  take  them  up  in 
the  chronological  order,  and  follow  the  proceedings  through,  step  by 
step,  from  the  commencement  to  the  termination. 

JL  refer,  in  the  first  instance,  to  Article  Sixth  of  the  original  Articles. 

Mr.  WiUiams. — ^Which  case  are  you  now  alluding  to  ? 

Mr.  Campbell. — The  case  of  Mercier  vs.  Denny. 

Senator  Perkins. — That  is  not  Article  Sixth. 

Mr.  Campbell. — There  are  several  Articles  in  which  Mercier  and  Denny 


488 

figure.  And,  in  tracing  out  this  litigation,  I  shall  commence  with  Arti- 
cle Sixth;  because  that  is  the  one  in  which  the  first  transgression,  as  we 
charge,  was  committed.  Article  Eighteen  is  to  be  taken  in  connection 
with  it. 

"  ARTICLE   VI. 

That,  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  Judge,  as  aforesaid, 
between  one  E.  Mercier  and  another,  plaintiffs,  and  W.  C.  Denny  and 
others,  defendants,  and  that  on  thefifteenthday  of  said  August,  a  motion 
was  there  made  by  the  plaintiffs  in  said  case  to  change  the  place  of  trial 
of  said  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  Ilouse  in  said  County  of  Calaveras,  where 
the  term  of  said  Court  was  being  held  by  the  said  James  H.  Hardy,  Dis- 
trict Judge,  as  aforesaid,  and  that  the  said  James  H.  Hard^^,  then  and 
there,  wilfully,  unlawfully,  and  corruptly,  refused  to  decide,  and  abstained 
from  deciding,  the  said  motion. 

ARTICLE    XVIIT. 

That,  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the  County 
of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said  Court,  the 
said  James  H.  Hardy  being  then  and  there  Judge,  as  aforesaid,  between 
one  E.  Mercier  and  another,  plaintiffs,  and  W.  C.  Denny  and  others, 
defendants;  and  that  on  the  fifteenth  day  of  said  August  a  motion  was 
there  made  by  the  plaintiffs  in  said  action  to  change  the  place  of  trial  of 
said  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  House,  in  said  County  of  Calaveras,  where 
the  term  of  said  Court  was  being  held  by  the  said  James  H.  Hardy, 
District  Judge,  as  aforesaid,  and  that  the  said  James  H.  Hardy,  then  and 
there,  wilfully,  unlawfully,  and  corruptly,  refused  to  decide,  and  ab- 
stained from  deciding,  the  said  motion,  for- the  unlawful  and  corrupt  pur- 
pose of  influencing  and  securing  the  votes  of  certain  naturalized  citizens 
residing  in  Calaveras  County,  and  certain  voters  therein  residing,  at  the 
then  next  ensuing  general  election  to  be  held  in  this  State,  to  the  sup- 
port of  the  candidates  of  a  certain  political  party  commonly  known  as 
the  Breckinridge  party,  of  which  party  the  said  James  H.  Hardy  was 
then  and  there  a  member." 

The  first  testimony  in  relation  to  this  subject-matter,  is  that  of  A.  P. 
Dudley.  The  evidence  will  be  found  at  page  ninety-two  of  the  printed 
testimony.     Dudley  says : 

"  There  was  a  motion  made  for  a  change  of  venue,  on  the  fifteenth 
day  of  August  last,  during  the  August  term  of  the  Court,  as  appears  by 
the  record.  The  electit)n  came  on  in  September.  After  that  motion  bad 
been  submitted,  at  the  August  term,  I  inquired  of  Judge  Hardy  if  be 
was  going  to  grant  a  change  of  venue  in  the  case,  as  I  was  opposed  to  a 
change  of  venue,  and  was  upon  the  other  side.  Judge  Hardy  told  me 
that  he  had  considered  the  subject,  and  was  not  going  to  grant  a  change 
of  venue ;  but  that  he  was  n6t  going  to  announce  his  decision  at  that 
term  of  the  Court — ^that  it  would  not  do ;  that  it  would  offend  the  French, 
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and  they  were,  if  not  disturbed,  going  to  vote  the  Breckinridge  ticket. 
And,  therefore,  he  should  not  announce  the  decision  at  that  term.  And, 
of  course,  in  that  I  concurred." 

The  Judge  and  the  Counsel — alike  active  partisans — to  secure  the  French 
vote,  concurred  upon  that  subject !  Now,  it  will  be  urged  that  this 
stands  upon  the  testimony  of  Allan  P.  Dudley  alone,  and  the  opposite 
Counsel  will  attempt  to  discredit  him.  I  answer,  that  when  you  take 
this  charge  in  connection  with  the  surrounding  circumstances,  and  in 
connection  with  other  charges  relative  to  this  same  suit,  which  are  sus- 
tained by  the  undoubted  evidence  of  a  number  of  respectable  witnesses, 
you  cannot  come  to  any  other  conclusion  than  that  the  entire  conduct  of 
Judge  Hardy,  throughout  this  litigation,  from  first  to  last,  has  been  char- 
acterized by  injustice  and  favoritism  of  the  grossest  description. 

What  is  this  ?  A  motion  for  a  change  of  venue,  presented  at  the  mid- 
dle of  the  term,  at  a  time  when  it  might  have  been  decided  at  once,  as 
such  motions  usually  are.  They  are  not  usually  kept  any  length  of 
time  under  advisement.  There  is  nothing  in  them,  ordinarily,  that  can- 
not be  decided  upon  the  spot,  and  in  a  few  moments.  Yet  you  find  this 
case  continued  over  to  another  term  ;  and  then,  when  you  follow  up  the 
ease,  and  see  what  happens  next,  you  find  that  it  is  on  the  calendar  at 
the  February  term.  The  motion  is  decided  at  the  end  of  the  November 
term — the  thirtieth  of  November — about  the  last  day  of  the  next  term. 
This  motion,  which  ought  to  have  been  decided  in  the  August  term,  is 
kept  over,  not  only  through  that  term,  but  through  the  whole  vacation 
of  the  Court,  and  through  the  whole  of  the  next  term,  up  to  within  a 
day  or  two  of  the  close  of  the  session,  when  the  parties  have  no  oppor- 
tunity to  prepare  for  trial.  It  is  a  most  significant  fact,  in  corroboration 
of  Dudley's  testimony,  that  this  case  is  kept  back  in  this  manner,  and 
thrown  over  to  the  end  of  the  November  term.  And  what  do  we  find 
that  the  minutes  of  the  Court  show  ?  There  is  no  doubt  or  dispute  in 
reference  to  that  point. 

We  find  the  same  case  coming  up  at  the  February  term.  It  is  set  for 
trial  on  the  seventeenth  day  of  February.  Now,  let  us  see  what  shifts, 
what  artifices,  what  dishonesty,  is  practised,  in  relation  to  the  continu- 
ance of  that  case,  during  the  February  term,  and  to  its  termination. 

The  seventeenth  of  February  came,  and  the  cause  is  about  to  be  called 
for  trial,  or  is  called.  The  time  has  arrived  for  its  trial.  The  rules  of 
the  Court  are,  that  when  a  cause  is  called  for  trial,  it  shall  be  too  late  to 
make  any  amendments  to  the  pleadings.  Judge  Eobinson,  Counsel  for 
the  plaintiffs,  who  tries  causes,  but  does  not  draw  pleadings,  and,  there- 
fore, is  not  very  familiar  with  matters  of  ordinary  practice,  gets  up, 
and,  without  any  paper,  or  anything  of  the  sort,  proposes  to  amend  his 
pleadings.  Well,  that  is  objected  to.  The  defence  tnink  that  they  are 
entitled  to  judgment  upon  the  pleadings  as  they  stand,  and  they  resist 
the  motion  to  amend.  What  does  Judge  Hardy  do  ?  He  does  not  say 
to  the  plaintiffs,  as  he  ordinarily  would  do,  "  Why,  gentlemen,  you  have 
had  plenty  of  time  to  make  this  motion,  before."     Well,  he  might  have 

fot  over  that,  and  said,  "  Well,  to  be  sure,  the  error  was  not  discovered 
y  one  of  the  Counsel  until  a  day  or  so  ago.*'  But  then,  what  happens? 
Why,  it  was  the  easiest  thing  in  the  world,  in  order  to  try  the  cause  at 
that  term — the  cause  which  Judge  Hardy  has  been  delaying  throughout — 
to  tell  the  other  party,  "  Well,  now,  if  you  object  to  the  amendment,  you 
must  show  cause  to-morrow,  or  at  any  time  during  a  limited  period." 
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Or,  he  might  have  continued  the  cause,  to  give  statutory  notice — ^which 
is  five  days—of  intention  to  move  for  an  amendment. 

But  what  does  he  do  ?  The  Court  is  to  adjourn  at  the  end  of  the 
month.  Instead  of  giving  this  statutory  time,  he  leaps  over  all  barriers, 
and  gives  ten  days  instead  of  five ;  and  the  result  is,  the  cause  goes  off 
to  the  twenty-seventh  day  of  February — within  three  days  of  the  end  of 
the  term. 

And  now  let  us  see,  when  we  come  down  to  the  twenty-seventh  of  Feb- 
ruary, what  the  course  and  conduct  of  Judge  Hardy  is.  And  this  does 
not  rest  upon  the  testimony  of  Allan  P.  Dudley,  nor  does  it  rest  alone 
upon  the  testimony  of  lawyers  in  the  case,  but  is  established  by  testi- 
mony which  no  attempt  has  been  made  to  overthrow. 

The  twenty-seventh  of  February  approaches ;  and  a  day  or  so  before, 
the  Judge  commences  his  usual  practice  of  approaching  Counsel,  and 
does  not  want  the  case  tried.  I  refer  you  to  the  testimony  of  William  L. 
Dudley,  page  fifty-nine.    Speaking  of  this  case,  he  says : 

"  The  case  was  postponed  until  the  twenty-seventh  of  February,  as  I 
understood,  for  the  purpose  of  hearing  the  motion  to  amend  the  replicft- 
tion.  It  had  been  previously  set  down  for  trial  on  the  seventeenth  of 
February.  On  the  morning  when  the  case  was  called  for  trial,  Tod  Rob- 
inson came  in  with  Mr.  George,  to  make  his  motion  to  amend  the  repli- 
cation. 

Q. — State  what  happened  between  you  und  Judge  Hardy,  if  anything, 
between  the  seventeenth  and  twenty-seventh  of  February,  at  any  time 
between  those  dates. 

A. — Yes,  Sir.  A  few  days — the  precise  number  I  do  not  recollect — ft 
few  days  before  the  motion  came  up  for  argument.  Judge  Hardy  came  to 
me  in  the  Court  room,  after  the  Court  had  adjourned,  and  said  that  he 
wanted  to  ask  a  favor  of  me.  Said  I,  *  Certainly,  what  do  you  wantf 
Said  he,  ^  I  have  got  to  have  time,  and  I  have  got  to  have  it  in  this  case 
of  Mercier  vs.  Denny.'  I  asked  him  what  he  meant  by  saying  that  he 
wanted  time  in  this  case.  He  said  he  wanted  to  avoid  either  the  trial  of 
this  other  cause,  or  the  hearing  of  the  motion  in  regard  to  it — I  would 
not  be  certain  which.  Said  1,  *  Very  well.'  Said  he,  *  I  want  you  to 
consume  as  much  time  as  you  can  in  your  case,  so  as  to  throw  this  case 
of  Mercier  vs,  Denny  over  the  term.' " 

He  had  thrown  it  over  terms,  pretty  well,  before.  He  had  delayed 
deciding  the  motion  for  change  of  venue,  from  the  fifteenth  of  August 
to  the  thirtieth  of  November.  In  that  way  he  had  kept  the  case  oft*  the 
calendar  for  two  terms.  The  third  term,  he  delayed  it  again,  as  is 
proven  here,  up  to  within  three  days  of  the  end  of  the  term — in  order 
to  enable  one  of  the  parties  to  file  an  affidavit  to  amend  the  replication  ; 
and  then,  after  all,  finding  some  cause  to  fear  it  might  be  reached  before 
the  end  of  the  term,  he  goes  to  W.  L.  Dudley  and  asks  him,  as  a  matter 
of  favor,  to  consume  as  much  time  as  he  can  in  a  case  he  is  then  trying, 
and  in  other  cases,  for  the  purpose  of  throwing  this  case  of  Mercier  w. 
Denny  over  the  term. 

"  I  told  him  that  I  would  do  as  he  desired,  and  I  did  do  as  he  desired." 

Mr.  Dudley  then  states  the  cause  that  was  then  on  trial ;  and  that  he 
was  associated  with  Judge  Eobinson  in  the  case.  He  goes  on  to  say, 
that,  after  that  case  was  over,  the  case  of  McDermott  vs.  Higby  came 
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up ;  and  that  he  was  Counsel  in  that  case.  And  he  then  narrates  those 
proceedings  concerning  which  so  much  has  been  said  in  this  Court  room, 
concerning  the  plea  in  abatement  and  his  conversation  with  Judge 
Hardy.  I  will,  at  this  time,  read  just  so  much  of  it  as  relates  to  this 
sabject.    Pages  sixty  and  sixty-one. 

"  In  the  progress  of  the  trial  he  made  another  ruling,  and  after  we  left 
the  Court  room,  I  mentioned  the  fact  to  him.  Said  I,  '  You  hold  this 
plea  in  abatement  not  true,  and,  if  that  ruling  is  good,  your  ruling  in 
regard  to  the  answer  cannot  be  proper.'  ^Damn  it,'  said  he,  *Bill,  what 
difference  does  it  make  to  you  ?  Your  plea  in  abatement  is  good.'  *  Yes,' 
said  I,  *but  I  shall  have  to  go  to  the  Supreme  Court.'  Said  he,  *Have  I 
not  told  you  that  I  have  got  to  have  time.  Don't  you  understand  me  V 
He  said  that  this  case  must  consume  the  balance  of  the  time — Friday 
and  Saturday.  To  this  I  remarked  that  it  was  very  well  for  him  to  have 
time — ^but  that  it  was  very  expensive  to  me  and  my  clients.  He  said 
nothing  more  after  that,  except  that  he  wanted  to  avoid  hearing  the 
motion  in  the  other  case,  and  that  my  plea  in  abatement  was  good — that 
it  made  no  difference  to  me  what  his  rulings  were  in  the  case  of  McDer- 
mott  against  Higby." 

Now  let  us  refer  to  the  testimony  of  Mr.  Denny,  who  was  a  party  to 
the  suit  of  Mercier  vs.  Denny,  upon  this  subject. 

Perhaps  an  attempt  will  be  made  to  show  that  Judge  Hardy's  extreme 
solicitude  in  reference  to  that  matter  arose  from  the  fact  that  something 
had  transpired  which  rendered  it  improper  for  him  to  try  that  case. 
The  answer  to  all  this,  in  the  first  place,  is :  That  we  find  that  from  the 
commencement  to  the  determination  of  this  whole  matter,  delay  in  this 
suit  has  been  Judge  Hardy's  prominent  object ;  and  that  the  records  of 
his  Court,  as  well  as  the  testimony  of  the  witnesses  who  have  been 
examined,  show  that  to  be  the  case. 

But,  here  is  the  testimony  of  Denny ;  which  discloses  the  most  singu- 
lar state  of  facts  in  the  world,  and  which,  if  there  were  any  doubt  left 
in  regard  to  the  motive  and  the  conduct  of  the  Judge,  entirely  obliterates 
it,  and  shows,  clear  as  the  sun  at  noonday,  that  his  motives  were  im- 
proper. It  seems  that  Mr.  Denny's  Counsel  had  informed  him  that  Judge 
.  llardy  wanted  this  case  over ;  and  had  advised  him  to  let  it  go  over — 
and  whv  ?  Because  he  was  afraid  of  the  bench  ;  because  in  the  Sixteenth 
Judicial  District  it  was  somewhat  dangerous  to  run  counter  to  the 
whims,  will,  or  caprice,  of  the  presiding  Judge  !  And  it  is  because  the 
Attorney,  who  was  asked  for  these  little  favors  at  the  expense  of  his 
client,  finds  that  perhaps  the  interest  of  his  clients  will  be  subserved,  in 
the  long  run,  by  granting  the  favor  asked  !  In  other  words,  that  he  is 
at  the  mercy  of  that  so-called  jtulicial  discretion,  which,  as  the  testimony 
shows,  Judge  Hardy  always  has  at  the  service  of  his  friends!  Now, 
here  is  the  testimony  of  Denny — to  be  found  at  page  one  hundred  and 
sixteen : 

"  Q. — State  whether  yon  had  any  conversation  with  Judge  Hardy  in 
relation  to  his  refusing  to  try  that  case  ?  If  so,  state  when  and  where 
it  occurred,  and  what  it  was. 

A. — I  had  a  conversation  with  Judge  Hardy  during  the  last  February 
term,  in  Leger's  saloon.  I  think  it  was  on  the  last  day  of  the  term. 
Judge  Hardy  was  in  the  saloon,  talking  to  a  friend  of  mine  by  the  name 
of  Kobinson.    While  they  were  talking  there,  he  beckoned  to  me,  or 
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Robinson  beckoned  to  me — I  don't  recollect  now,  distinctly,  which — ^to 
come  where  they  were.  I  went  to  them,  and  Judge  Hardy  told  me  that 
a  certain  man  had  been  to  him,  and  told  him  that  I  had  been  told  that 
he  had  requested  to  have  time  in  my  case." 

Judge  Ilardy  has  heard  that  his  application  to  Counsel  has  come  to 
the  ear  of  the  client. 

"  I  asked  him  who  was  his  informant.  He  said  that  he  would  not  tell 
who  his  informant  was,  unless  I  emphatically  denied  being  told  so.  I 
denied  it;  having  been  told  by  Mr.  Dudley  to  keep  it  to  myself." 

Dudley,  of  course,  had  communicated  the  matter  to  his  client,  because 
it  was  necessary  in  order  that  his  client  might  appreciate  the  position 
in  which  he  stood  in  reference  to  the  Judge;  and  that,  if  he  did  not 
yield  to  this  judicial  whim  and  caprice,  by  postponing  the  case,  it  might 
endanger  his  interests.  Therefore,  Dudley  had  communicated  it  to  him. 
But  still,  Dudley  was  not  desirous  that  Hardy  should  know  that  he  had 
told  his  client. 

"  I  denied  it ;  having  been  told  by  Mr.  Dudley  to  keep  it  to  myself. 
Judge  Hardy  then  told  me  that  he  knew  that  I  had  been  told  of  it,  and 
he  acknowledged  having  asked  for  further  time  in  my  case.  I  asked 
him  for  his  reasons  for  making  such  a  request.  He  said  that  at  that 
time  he  would  not  give  me  his  reasons.  But,  after  a  little  moro  conver- 
sation, he  said,  that  within  the  course  of  the  last  five  or  six  days  there 
had  some  information  come  to  him,  which  made  him  a  partial  Judge  in 
the  case ;  and  that  ha  would  tell  me  more  after  the  case  was  decided. 

Mr.  Edgerton. — Go  on. 

Witness. — [Continuing.]  And  after  a  little  more  conversation,  he  told 
me  that  which  drew  the  remark  from  me,  that  I  did  not  think  a  Judge 
had  a  right  to  have  any  such  knowledge  from  either  party." 

Denny,  a  litigant  in  the  Court,  has  a  far  more  accurate  and  distinct 
idea  of  the  duty  of  a  Judge  than  the  presiding  officer  of  the  Sixteenth 
Judicial  District. 

Judge  Hardy  then  puts  a  supposed  case : 

"  He  then  expressed  himself  like  this  :  He  asked  me,  if  I  was  a  Judge, 
and  a  case  was  pending  before  me,  and,  while  the  case  was  pending, 
I  was  to  find  out  that  one  of  the  parties  was  a  damned  rascal — if,  under 
such  circumstances,  I  could  sit  and  try  that  case  impartially.  I  asked 
him  if  he  had  found  out  that  such  was  the  fact  in  the  case  in  which  I 
was  interested.  I  do  not  know  whether  he  told  me  distinctlj''  that  he 
had,  or  had  not;  but  he  intimated  that  he  had.  I  asked  him  whether  it 
was  me  or  my  Counsel  that  ho  had  found  out  to  be  such  a  person  as  he 
had  represented.  He  said,  No.  But  he  said  that  he  did  not  want  to  try 
the  case;  that  he  was  partial  against  one  of  the  parties  in  the  case,  and 
was  therefore  not  fit  to  try  it ;  that  Judge  Creanor  would  be  at  his  Dis- 
trict at  the  next  Court,  and  that  the  case  could  be  tried  before  him. 
That  was  about  all  the  conversation. 

Q. — Did  he  state  how  he  had  found  out  that  one  of  the  parties  was  a 
damned  rascal  ? 

A. — No,  Sir,  he  did  not;  but  he  stated  that  he  had/ found  it  out,  that 
he  was  partial  on  that  account,  and  that  he  did  not  want  to  try  the  caae 
on  that  account. 
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Q. — ^Has  that  case  ever  been  tried  ? 

A. — No,  Sir. 

Q. — I  am  instructed  to  ask  you  whether  anything  was  said  between 
you  and  Judge  Hardy,  on  that  occasion,  on  the  subject  of  bribery  ? 

A. — I  think  that  I  made  use  of  an  expression  something  like  this.  I 
think  that  I  said  to  Judge  Ilardy  :  *  Then  I  am  to  understand,  by  what 
you  have  said  to  me,  that  you  have  been  offered  a  bribe  in  this  case  ?' 
He  made  no  answer  to  this,  but  merely  shrugged  up  his  shoulders,  like 
this : 

[Witness  imitates  the  motion  of  shrugging  one's  shoulders.] 

Q. — I  ask  you,  distinctly.  Did  Judge  Hardy,  or  did  he  not,  in  any 
manner  deny  that  he  had  been  offered  a  bribe  in  the  case  ? 

A. — I  do  not  know  that  he  denied  or  admitted  it,  either  the  one  way 
or  the  other.  He  merely  shrugged  his  shoulders,  and  said  that  he  would 
have  no  more  to  say  about  the  matter  to  me,  until  after  the  case  was 
over." 

That  is  the  statement  of  Denny  on  this  subject.  And  I  ask  you  if  it 
is  not  proven  that  Judge  Hardy  had  been  improperly  interfering,  in  that 
litigation  that  was  before  him ;  and  whether  it  is  not  shown  that,  af- 
ter he  had  discovered  that  the  client  against  whom  he  had  interposed, 
had  diBCOvcred  the  fact  of  his  interference,  he  sought,  by  the  silliest, 
flimsiest,  falsest,  of  excuses,  to  shirk  the  responsibility  of  his  misdeeds, 
or  to  give  an  air  and  coloring  to  his  conduct,  which  one  moment's  inves- 
tigation will  not  permit  it  to  bear?  Look  at  his  excuses;  and,  first  of 
all,  look  at  the  time  when  they  are  given.  The  last  day  of  the  February 
term — a  very  significant  period — the  day  when  Higbj-'s  affidavit  was 
filed  against  him — when  the  evidences  of  gathering  suspicion  and  dis- 
trust were  accumulating  with  fearful  power  around  his  judicial  head — 
when  Attorneys  and  clients  began  to  talk  to  one  another  in  tones  not 
easily  misunderstood,  concerning  his  partiality,  and  favoritism,  and  in- 
iustice,  upon  the  bench — when,  in  his  own  Court,  he  was  publicly 
bearded  with  an  affidavit  charging  him  with  partiality ;  at  that  time  he 
sought  to  smooth  down,  apologize  for,  and  excuse  conduct,  which  never, 
under  any  circumstances,  could  be  justified  or  excused  in  any  judicial 
officer. 

And  what  is  his  excuse  ?  He,  first  of  all,  feels  around  and  makes  cer- 
tain, from  Denny's  manner — because  Denny  denied  it — until  he  assures 
himself  that  Denny  is  aware  of  his  improper  interference  in  Denny's 
suit.  And  he  goes  to  him;  and  the  pretext,  first  of  all,  is.  that  he  will 
not  give  hia  reasons  until  after  the  case  is  determined.     Ho  then  states  : 

* 

'*  That  within  the  course  of  the  last  five  or  six  days  there  had  some 
information  come  to  him,  which  made  him  a  partial  Judge  in  the  case; 
and  that  he  would  tell  me  more  after  the  case  was  decided." 

What,  in  the  name  of  Heaven,  was  this  information  ?  Has  he  devel- 
oped it  here  ?  Has  it  come  to  light  anywhere,  or  to  the  ears  of  any 
person  living,  up  to  this  moment  ?  Who  was  his  informant  ?  How  was 
it  that  the  equal  mind,  so  fair  and  unprejudiced  under  ordinary  circum- 
stances, became  suddenly  swayed  by  something  it  has  heard  ?  Is  there 
any  explanation  offered  here  ? 

Let  us  follow  the  testimony.  A  man  might  say,  "  Well,  possibly  an 
attempt  had  been  made  " — ^it  suggested  itself  to  Denny's  mind  that  some 
attempt  might  have  been  made — ''  to  bribe  him."    He  had  become  a  par- 
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tial  Judge  in  the  ease  within  five  or  six  days !  After  delaying  it  for 
month  after  month,  over  and  over  again,  within  jive  or  nx  days  some- 
thing happens!  What  was  it?  Was  it  bribery?  Why,  gentlemen^  if 
such  an  attempt  had  been  made — if  any  suitor  in  his  Court,  or  any  At- 
torney practising  before  him,  had  offered  him  a  bribe,  what  was  his  duty? 
He  had  power,  as  a  Judge,  in  the  first  place,  to  punish  tbe  party  so  of- 
fending, for  a  contempt.  He  had  not  only  that  powter,  but  such  an  at- 
tempt was  a  high  oifence  under  the  criminal  law,  for  which  the  severest 
punishment  could  be  inflicted  upon  the  party  offending.  It  was  his  duty 
as  a  Judge,  it  was  his  duty  as  an  honest  man,  it  was  his  duty  by  every 
high  and  solemn  consideration  of  public  justice,  to  inform  a  magistrate 
in  relation  to  the  attempt  to  bribe  made,  if  one  had  been  made.  Does 
he  do  those  things  ?  Does  he  ever  assert  to  any  human  being  that  any 
such  offer  had  been  made  ?  Would  an  honest  Judge  have  locked  such  a 
thing  as  that  up,  a  secret  in  his  bosom,  there  to  rest  until  he  was  im- 
peached, and,  even  then,  not  divulge  or  develop  it  ?  I  ask  you  whether 
conduct  like  that  is  consistent  with  innocence  ?  or,  whether  it  does  not 
stamp  him,  in  the  deepest  and  clearest  manner,  with  an  air  of  guilt, 
which  no  ingenuity  of  Counsel,  and  no  effort  in  the  shape  of  argument, 
can  throw  off? 

But  let  us  follow  him : 

"  He  asked  me,  if  I  was  a  Judge,  and  a  case  was  pending  before  me, 
and  while  the  case  was  pending,  1  was  to  find  out  that  one  of  the  parties 
was  a  damned  rascal — if,  under  such  circumstances,  I  could  sit  and  try 
that  case  impartially.  I  asked  him  if  he  had  found  out  that  such  was 
the  fact  in  the  case  in  which  I  was  interested.  I  do  not  know  whether 
he  told  me  distinctly  that  he  had  or  had  not ;  but  he  intimated  that  he 
had.  I  asked  him  whether  it  was  me  or  my  Counsel  that  he  had  found 
out  to  be  such  a  person  as  he  had  represented.  He  said,  No.  But  he 
said  that  he  did  not  want  to  try  the  case;  that  he  was  partial  against 
one  of  the  parties  in  the  case,  and  was  therefore  not  fit  to  try  it." 

My  answer  to  that  is  :  That  there  is  not  a  week  which  transpires  in 
this  town,  where  Judges  do  not  sit  and  try  cases  of  parties  whom  they 
know  to  be  rascals.  I  have  yet  to  learn  that  it  is  a  disqualification  for 
a  Judge  to  sit  upon  a  bench — that  he  has  private  knowledge  that  one  of 
the  parties  before  him  is  a  rascal.  All  that  he  has  to  do,  is,  to  sit  upon 
the  bench,  give  his  rulings  upon  the  evidence  that  is  offered,  and  charge 
the  jury  upon  the  law  of  the  case.  With  the  facts  of  the  case,  he  has 
nothing  to  do.  And  it  is  the  first  time  in  the  judicial  history  of  the 
world,  that  it  has  been  supposed  that  the  fact  that  a  Judge  believed  a 
party  in  a  cause  before  him  to  be  a  dishonest  man,  was  considered  as  a 
disqualification  from  trying  the  cause  in  which  that  person  was  a  party. 

But  who  was  the  dishonest  man  ?  Will  he  tell  us  now  ?  To  this  hour, 
and  to  this  moment,  he  remains  silent.  When  he  is  directly  asked,  by 
Denny,  tlie  question  on  the  subject  of  bribery,  he  has  not  any  answer  to 
make ;  but  he  merely  shrugs  his  shoulders.  He  will  not  commit  himself: 
he  will  not  make  a  charge  openly  against  one  party  or  the  other;  he  will 
not  go  before  a  magistrate;  he  will  not  punish  the  contempt— if  any 
such  thing  has  been  attempted  towards  the  Court  of  which  he  is  Judge. 
He  disregards  alike  the  dignity  of  a  Judge  and  the  self-respect  of  a  man, 
and  he  keeps  the  secret  nestling  in  his  bosom.  I  ask  j'^ou,  gentlemen,  to 
take  these  pretexts,  and  put  them  together  with  the  entire  history  of 
this  litigation,  from  beginning  to  end ;  and  the  inference  is  irresistible, 
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that  the  whole  course  and  conduct  of  Judge  Hardy,  from  the  commence- 
ment of  that  suit  to  the  present  time — ^for  it  still  remains  suspended,  like 
Mahomet's  coffin,  between  heaven  and  earth — has  been  one  of  clear,  ciis- 
tinct,  unmistakable,  and  gross,  partiality,  without  one  palliation  or  one 
excuse. 

The  next  charge,  gentlemen,  to  which  I  propose  to  proceed,  is  the  case 
of  Robinson  vs,  Leger. 

And  here,  too,  is  a  singular  state  of  things  for  a  judicial  officer.  This 
George  Leger  keeps  a  hotel,  a  bar  room,  at  Mokelumne  Hill.  It  domes 
to  be  a  favorite  stamping-ground  of  the  Judge  of  the  Sixteenth  Judicial 
District.  His  time,  during  the  intermissions  of  the  Court,  was  spent  in 
playing  cards  and  drinking  with  those  in  the  bar  room  there — if  the  wit- 
nesses are  to  be  believed. 

The  charge  is  as  follows  : 

"ARTICLE  V. 

At  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  Uudge  thereof, 
as  aforesaid,  between  J.  K.  Eobinson  and  others,  plaintiffs,  and  one  George 
Ijeger  and  another,  defendants,  and  the  said  James  H.  Hardy,  acting  as 
snch  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  corruptly,  con- 
tinue and  cause  to  be  continued,  the  said  case  to  the  next  term  of  said 
Court,  with  intent  to  hinder,  delay,  and  defraud,  the  plaintiffs  in  said 
suit." 

Now,  we  have,  upon  that  point,  the  testimony  of  William  L.  Dudley; 
page  sixty-two.     All  he  says  about  it,  is  this : 

"  Q. — Do  you  know  anything  about  the  case  of  Eobinson  against 
Ijeger  ? 

A. — I  know  that  there  was  such  a  case.  Sir. 

Q. — ^Well,  do  you  recollect  when  it  came  up  before  Judge  Hardy  the 
last  time  ? 

A. — It  came  up  the  last  February  term. 

Q. — Did  you  have  any  conversation  with  Judge  Hardy  in  relation  to 
it? 

A. — I  did,  Sir. 

Q. — State  what  it  was. 

A. — I  was  once  in  the  case,  but  withdrew  from  it.  Judge  Hardy  re- 
quested me  to  see  Mr.  George,  and  ascertain  if  he  (Mr.  George)  would 
consent  to  a  continuance  of  the  case.  Judge  Hardy  said  that  the  plain- 
tiffs in  the  suit  were  bound  to  recover  something  when  the  case  came  up 
for  trial,  and  that  the  longer  it  was  put  off,  the  better  it  was  for  them, 
(the  defendants.)  Judge  Hardy  wanted  me  to  see  Mr.  George,  and  ask 
him  not  to  fight  the  motion  any  further,  but  to  consent  to  an  adjourn- 
ment." 

It  appears  that  Mr.  George  had  pretty  strenuously  resisted  it. 

"  Q. — Did  Judge  Hardy  assign  any  reason  why  it  would  be  better  to 
put  the  case  off? 

A. — ^He  said  that  time  might  wear  the  case  out;  but  that  the  plaintiffs 
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were  certain  to  recover  something  when  the  ease  came  on  trial — ^the  only 
question  being  as  to  the  amount.  I  went  to  Mr  George  accordingly,  and 
stated  to  him  that  ho  had  better  consent  to  a  continuance  of  the  case; 
and  I  also  told  him  at  that  time  that  it  was  Judge  Hardy 's  desire  to  have 
the  case  postponed." 

Now  observe,  gentlemen,  here  is  a  statement  of  Dudley's,  which  might 
be  contradicted  by  Mr.  George,  if  it  were  not  true.  Dudley  says :  thai 
at  the  request  of  Judge  Iliirdy,  lie  went  to  Mr.  George,  to  use  his  influ- 
ence with  him  in  favor  of  a  continuance;  and  that  he  so  communicated 
to  Mr.  George,  and  told  him  that  it  was  Hardy's  request  that  the  case 
should  be  continued. 

Now,  let  me  ask  you,  Senators,  whether  you  are  disposed  to  sanction 
this  perpetual  interference  of  a  Judge  in  the  conduct  of  causes  before 
him? 

NEWS   OF   A   FEDERAL   VICTORY. 

At  this  point  in  Judge  Campbell's  argument,  a  tremendous  cheerinff 
was  heard  from  the  Ilall  of  the  Assembly,  rreatin:::  much  commotion  and 
excitement  in  ^he  Court,  as  to  its  cause.  Judge  Campbell  attempted  to 
proceed,  but  the  confusion  rendered  it  useless,  despite  the  eftbrts  of  the 
Presiding  Officer  to  preserve  order.  Finally,  Senator  Crane  rose  and 
said : 

"  There  is  a  great  disturbance  here,  and  I  may  as  well  announce  the 
cause  of  it,  and  then  we  can  go  on.  I  am  informed  that  the  Monitor  has 
sunk  the  Merrimac,  in  Hampton  Eoads.  [Tremendous  cheering.]  We 
shall  probably  hear  something  better  in  a  short  time." 

ARGUMENT   RESUMED. 

Mr.  Campbell. — You  observe,  then,  Mr.  President  and  Senators,  that  Mr. 
George,  the  personal  friend  of  Judge  Hardy,  who  has  been  about  this 
lobby  during  this  trial,  and  who  could  have  been  called  to  contradict 
this  statement  of  Dudley's,  is  appealed  to  by  the  Judge — if  the  statement 
is  true.  The  Judge  sends  messages  by  one  Attorney  to  another,  begging 
him  to  pursue  a  particular  course  in  regard  to  a  case,  for  the  reason  that 
that  course  is  in  favur  of  the  man  in  whose  whiskey  shop  he  (the  Judge) 
spends  his  time!  Solicits  it,  in  order  that  the  evil  dav  may  be  post^ 
poned — as  the  j)laintill'  is  sure  to  recover,  and  it  is  merely  a  question  of 
time ! 

I  ask  whether  there  is  a  man  within  the  sound  of  my  voice  who  be- 
lieves that  such  conduct  as  that  should  be  tolerated  and  sanctioned  by 
Senators  on  their  oaths?  Whether  the  Judges  of  our  Courts  are  to  go 
about  pleading  with  Counsel  practising  at  their  bar  as  to  the  regulation 
of  the  course  of  proceedings — begging  that  this  case  may  be  tried,  and 
that  not  tried — urging  Counsel  to  spend  so  much  time  in  the  summing 
up  of  a  particular  case  as  to  occupy  the  balance  of  the  session  of  the 
Court,  in  order  that  some  other  case,  in  which  the  Judge  feels  some  un- 
known, undefined  interest,  may  not  be  heard? 

I  ask  whether  there  can  be  a  doubt,  or  a  shadow  of  doubt,  of  this 
interference?  Here  were  the  men  to  contradict  the  statement ;  here 
was  Mr.  George,  around  the  lobbies  of  this  i)lace,  ready  to  contradict  it, 
if  it  was  untrue  that  he  was  appealed  to  to  consent  to  continue  the  case, 
and  was  told  that  it  was  the  earnest  request  of  Judge  Hardy.  And  yet 
there  is  no  attempt  to  explain,  to  contradict,  or  to  show  any  reason ! 
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There  is  no  pretence  of  bribery  here;  nothing  of  the  kind.  But  Judge 
Hardy  finds  that  his  friend  Leger,  whose  whiskey  he  drinks,  at  Mokel- 
umne  Hill,  and  whose  bar  room  he  occupies  during  the  recesses  of  his 
Court,  has  a  case  in  which  he  is  bound  to  be  beaten.  And  it  is  a  ques- 
tion of  time;  "Time  may  wear  the  case  out."  So  he  interferes,  and 
endeavors  to  have  the  case  postponed,  in  order  that  time  may  have  its 
effect. 

Now,  if  that  be  the  conduct  of  a  Judge,  if  it  is  anything  short  of  im- 
peachable conduct,  in  God's  name  what  degree  of  criminality  should  we 
consider  the  measure  which  will  fill  and  overflow  until  a  conviction  can 
be  had  ?  I  can  only  say  that  if  you,  by  your  votes,  sanction  or  sustain 
such  conduct  as  this,  you  will  bring  a  degree  of  disgrace  and  pollution 
upon  this  State  which  years  cannot  wipe  out ;  that  you  will  make  our 
Judiciary  and  bar  a  reproach  everywhere ;  that  you  will  set  the  example 
of  corrupt  and  improper  conduct,  and  entire  disregard  of  judicial  duty, 
to  all  the  Judges  of  this  State.  And,  if  hereafter  you  find  them  running 
about,  as  Judge  Hardy  has  run  about  in  these  cases,  influencing  litigants 
and  lawyers,  intermeddling  here,  and  interfering  there,  shedding  their 
frowns  in  one  direction,  and  their  smiles  in  another,  exercising  their  judi- 
cial discretion — as  Judge  Hardy  terms  it — ^for  the  benefit  of  their  friends, 
naught  can  be  said  by  you ;  for  if  you  sanction  the  conduct  of  this  Ee- 
spondent,  you  at  once  pronounce  that  there  is  no  offence  so  great  as  to 
be  impeachable,  in  a  Judge. 

There  is  other  testimony  upon  this  same  subject.  Brockway,  at  page 
fourteen,  speaks  in  reference  to  this  matter,  also.     And  he  says : 

"A. — Judge  Hardy  told  me  he  wanted  the  case  continued.  In  fact, 
when  that  case  and  the  Mercier  case  were  called,  on  the  first  day  of  the 
term,  I  understood  him,  although  not  very  distinctly,  to  say  something 
about  not  trying  the  cases  from  the  bench.  He  spoke  to  me  about  con- 
tinuing the  case.  1  told  him  I  did  not  think  my  clients  would  consent  to 
continue  it,  but  I  would  speak  to  them,  and  if  they  had  no  objection,  I 
would  continue  it.    He  said  it  would  b^  better  for  them  to  do  so." 

In  connection  with  that,  in  regard  to  this  very  case,  it  seems  that  Mr. 
George,  for  some  reason,  was  obdurate;  he  diftered  in  opinion  with  the 
Judge,  and  thought  that  it  was  best  not  to  continue  the  case.  Well,  un- 
der those  circumstances,  Allan  P.  Dudley  is  approached  by  Judge  Hardy, 
and  he  is  asked  whether  he  will  take  a  fee  in  a  case ;  and  he  says,  "Yes, 
I  will  take  a  fee  in  a  case."  "  Well,  you  wait  here  a  little  while,  and 
there  will  be  a  man  to  see  you."  He  goes  out,  and  returns  in  a  little 
while,  and  when  he  comes  there,  Leger  comes  and  makes  a  communica- 
tion to  him.  What  that  communication  was,  we  were  not  permitted  to 
have  in  evidence.  But  I  think  the  fair  inference  is,  that  Leger  was  sent 
by  Judge  Hardy.  He  is  the  only  person  who  comes  there  with  a  fee ; 
and  Dudley  takes  the  fee  and  goes  into  Court  for  the  express  purpose  of 
carrying  out  the  will  of  the  Judge  in  the  case.  Mr.  George,  undoubtedly 
disgusted  with  the  course  he  has  pursued  in  the  case,  takes  his  hat,  and 
leaves  it,  and  Dudley  comes  in;  and  the  Judge's  will  is  carried  out. 
Brockway  consents  to  the  continuance ;  not  willingly,  but  because  he 
feels  it  is  unsafe  to  brave  the  judicial  displeasure  in  the  case. 

Now,  in  reference  to  these  matters,  Mr.  George,  who  was  Counsel,  has 
not  been  examined  at  all.  The  Defence  have  sedulously  avoided  any- 
thing and  everything  in  relation  to  these  charges  of  corruption.  There 
is  no  explanation  given :  and  the  whole  defence  in  this  case  seems  to 
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rest  upon  nothing  in  the  world  but  the  attempt  to  impeach  Allan  P. 
Dudley,  and  the  attempt  to  prove  that  Judge  Hardy  got  drunk  on  an 
aflSdavit,  and  got  sober  on  whiskey,  and  that  he  is  a  loyal  patriot,  who 
goes  about  from  town  to  town,  shouting  hosannas  to  Jeif.  Davis.  On  the 
corruption  branch  of  the  case,  there  is  no  evidence  produced  here  to  ex- 
plain away,  or  soften  down  and  mitigate,  one  particle  of  that  which  has 
teen  alleged  against  the  Respondent. 

I  pass  now  to  the  McDermott  vs.  Higby  case — Article  Seven.  And  I 
will  say,  in  reference  to  this  case,  that  there  was  a  great  deal  of  evidence 
taken  in  relation  to  it  before  the  Senate;  but,  on  consultation  with  Mr. 
Bdgerton  last  night,  we  determined  that  as  Mr.  Higby,  who  was  a  party 
in  that  suit,  was  our  Associate  Counsel  in  this  action,  we  would  not  make 
that  subject  a  matter  of  discussion  here,  but  would  simply  leave  it  to  the 
Senate  to  vote  upon,  unless  something  should  be  said  on  the  other  side, 
which  would  call  for  a  reply  on  our  part. 

The  case  of  McDermott  vs.  Burke,  in  Article  Eight,  we  abandoned ; 
because  we  did  not  think  it  had  been  made  out. 

The  next  Article  is  Article  Nine ;  the  Robinson  and  Leger  litigation,  at 
the  first  trial — this  same  cause  in  which  Judge  Hardy  always  shows  so 
much  interest  on  behalf  of  his  friend  Leger.  And  we  find  there,  that  an 
offer  is  made  to  prove  certain  facts.  I  will  give  you  the  language  which 
is  there  made  use  of,  because  it  is  highly  significant,  as  showing  the  tem- 
per of  the  Judge,  and  his  feeling  towards  the  parties. 

Senator  Crane. — Senators  around  me,  relying  somewhat  on  the  dlBCUs- 
sion,  if  the  Seventh  Article  is  not  abandoned,  would  like  to  hear  what  is 
to  be  said  on  that  subject. 

Mr.  CampbeU. — We  do  not  abandon  it.  I  will  state,  in  reference  to  that 
Article,  that  having  come  to  the  conclusion  I  have  stated,  I  have  made 
no  specific  notes  as  to  the  portions  of  the  testimony  referring  to  it ;  and 
will  have  to  discuss  it  generally. 

Senator  Rhodes. — I  hope  Mr.  Campbell  will  pursue  his  own  course. 

Mr.  Campbell. — I  have  but  little  time,  and  accommodated  my  time  to 
my  intended  discussion.  I  hope,  therefore,  I  shall  be  permitted  to  adopt 
my  own  course  in  regard  to  it. 

In  this  case  of  Robinson  vs.  Leger,  we  have  the  testimony  of  Mr. 
Brock  way,  which  is  to  bo  found  at  pages  ten  and  eleven,  and  which  pre- 
sents rather  a  graphic  picture  of  the  conduct  of  Judge  Hardy,  in  refer- 
ence to  these  whole  transactions.  He  here  describes  the  conduct  of  the 
Judge  upon  the  trial.  After  a  good  deal  of  preliminary  matter,  going  to 
describe  the  case,  he  states : 

"  Q. — State  what  took  place  on  the  trial  of  that  case  ? 

A. — It  was  a  suit  brought  on  an  injunction  bond,  to  enjoin  the  defend- 
ants from  working  upon  the  claim,  running  water  and  washing  earth  into 
Chile  Gulch.  The  plaintiffs,  or  I,  as  Counsel  for  the  plaintiffs,  in  the 
course  of  the  trial,  tried  to  prove  that  the  injunction  prevented  them 
from  running  their  water  through  the  ditch  and  flume  which  led  the 
water  to  the  claim.  For  the  purpose  of  showing  the  damage  which  they 
had  sustained  by  means  of  injury  to  the  ditch  and  flume,  Judge  Hardy 
said  :  *  Mr.  Brockway,  I  won't  let  you  prove  that.'  Said  I :  '  Why,  jonr 
Honor  ? '  Said  he :  '  The  injunction  didn't  prevent  your  running  the 
water  through  the  ditch  and  flume.'  Said  I :  *  Yes,  it  did,  your  Honor.' 
Said  he  :  *  It  did  not.  I  would  not  grant  an  injunction  which  would  do 
it.'  Said  I :  *  I  can't  help  what  your  Honor  would  not  grant.  This  in- 
junction did  do  it.  I  have  so  alleged  in  the  complaint,  and  they  have 
'  not  denied  it  in  the  answer.'     Said  he  :  *  I  deny  it/  " 
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He  was  not  content  with  what  denials  the  parties,  those  who  were  in- 
terested, might  make ;  but  he  must  step  forward  and  come  in  with  his 
denial. 

"  Mr.  Adams,  who,  under  the  arrangement  I  have  spoken  of  in  regard 
to  assisting  him  in  trying  a  ca^e  in  which  his  firm  was  interested,  was 
helping  me  in  this  action,  was  sitting  by  me,  taking  notes  in  the  trial. 
And  he  whispered  to  me,  saying,  '  Who  is  trying  this  case,  the  Court  or 
the  Counsel  T '' 

Now,  Mr.  Adams  comes  here  very  strongly  indorsed  by  this  Defence; 
and  it  seems,  that  upon  this  trial,  and  before  even  the  gravamen  of  this 
offence  had  been  committed,  Mr.  Adams,  whom  they  represent  as  so 
honest,  upright,  and  impartial  a  man,  was  struck  by  the  partiality  of  the 
Judge,  and  wanted  to  know  who  was  trying  the  case — the  Court  or  the 
Counsel ! 

"And,  in  my  excitement,  I  immediately  said  to  the  Court,  *  I  would 
like  to  know  who  is  this  trying  this  case ;  whether  it  is  the  defendant's 

Counsel  or  the  Court  V    Judge  Hardy  said :  *  That ' and  stopped. 

Nothing  further  was  said." 

He  then  goes  on  to  state  that  the  evidence  was  refused  to  be  admitted ; 
that  a  statement  was  made.  And  then  the  Judge  interpolates  in  that 
statement,  about  an  objection  having  been  made  to  this  very  testimony, 
on  the  part  of  the  defence,  and  about  an  exception  having  been  taken 
to  its  being  ruled  out ;  when,  in  point  of  fact,  no  objection  was  made, 
and  no  exception  was  taken !  It  is  too  lengthy  for  me  to  read  it  all,  but 
that  is  the  substance  of  what  Mr.  Brockway  states.  Mr.  George,  who, 
as  I  said  before,  might  have  been  called  to  contradict  him,  and  who  was 
on  the  other  side,  says  nothing  on  the  subject,  and  is  not  examined  in 
relation  to  it.  Mr.  Adams  was  struck  with  the  favoritism  exhibited,  at 
the  time.  The  bill  of  exceptions,  or,  at  least,  the  settled  statement, 
shows  the  interpolation,  by  Judge  Hardy,  of  a  pretence  that  an  objec- 
tion of  this  character  had  been  made,  and  that  that  objection  had  been 
sustained  by  the  Court,  and  that  an  exception  had  been  taken ;  all  of 
-which  things,  according  to  the  testimony  of  Mr.  Brockway,  did  not  take 
place.  Now,  if  they  did  take  place,  Mr.  G-eorge  was  here,  and  Mr. 
George  could  have  been  examined.  The  papers  do  not  show  it;  the 
records  do  not  show  it.  It  is  not  likely  that,  if  such  had  been  the  case, 
it  would  not  have  been  noted ;  and  that,  when  seeking  for  a  new  trial, 
Mr.  George  would  not  have  availed  himself  of  it. 

So  there  can  be  no  doubt  about  this  thing — ^that  after  interposing, 
himself^  to  make  objections  to  evidence  which  was  not  objected  to  by 
the  parties,  and  after  ruling  out  that  evidence,  the  Judge  inserts,  in  the 
bill  of  exceptions,  that  the  defendants  had  objected  to  it,  that  he  had 
ruled  it  out,  and  that  the  plaintiffs  had  taken  exception  to  it.  He  wants 
to  lay  a  foundation  for  a  new  trial,  which  he  did  subsequently  grant,  as 
the  record  shows ;  and  in  order  to  do  it,  it  was  necessary  that  the  record 
should  be  perverted  and  falsified,  and  that  a  statement  should  be  in- 
Berted  which  had  no  foundation  whatever  in  truth  or  in  fact. 

The  Tenth  Article,  I  have  already  discussed. 

Now  comes  the  Eleventh  Article,  which  is  to  be  taken  in  connection 
with  Article  Twenty-Second.  The  Twenty-Second  Article  is  simply,  I 
believe,  an  amplification  of  Article  Eleven.     These  Articles  charge  the 
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Bespondent  with  intoxicatioD  on  the  bench,  specially,  at  a  particular 
time ;  and  with  general  habits  of  intoxication,  during  the  terms  of  his 
Court,  to  great  public  scandal  and  disgrace. 

Now,  I  do  not  suppose  there  is  a  Senator  upon  this  floor,  who  will  dis- 
agree with  me  in  saying  this :  That  it  is  a  matter  of  the  very  highest 
importance  that  the  Judges  of  our  Courts,  especially  those  of  the  high- 
est Courts  of  original  jurisdiction,  should  set  a  reasonable  example  to 
the  community  in  which  they  live,  by  preserving,  at  least,  a  tolerable  de- 
gree of  sobriety ;  and  that  if  there  is  any  exhibition  on  earth  which  can 
tend  to  degrade  the  administration  of  justice,  it  is  that  of  a  maudlin, 
drunken  Judge,  muttering  forth  charges  from  the  bench  to  a  half  bewil- 
dered jury ;  and  that  if  there  is  any  exhibition  which  can  be  disgracefiil 
and  dishonorable  to  the  State,  and  which  calls  for  the  interposition  of 
this  high  tribunal,  it  is  the  exhibition  of  a  Judge  staggering  about  the 
streets  during  the  day,  during  the  terms  of  his  Court,  in  a  state  of  in- 
toxication. 

Now,  let  us  see  whether  these  charges  are  proved,  or  not,  to  the  veiy 
letter ;  perhaps  they  will  say  that  they  have  proved  negatively  that  the 
man  was  sober.  I  shall  discuss,  somewhat  at  length,  the  evidence  on 
this  point ;  because,  on  full  examination  of  it,  I  find  it  perfectly  irresisU- 
ble. 

The  first  question  is :  Was  the  Eespondent  drunk  on  the  last  day  of 
his  February  term  ? 

Now,  what  testimony  have  we  on  that  subject  ?  No  less  than  five  of 
the  jurors  who  were  present  on  that  occasion,  observed  that  thing. 
They  noticed  the  thickness  of  his  tongue,  upon  the  bench ;  they  notic^ 
the  peculiarity  of  his  manner.  It  struck  them  at  once  that  he  was  in- 
toxicated. He  could  scarcely  articulate — as  some  of  them  state.  He 
stumbled  and  hesitated  in  the  course  of  his  charge ;  gave  every  indica- 
tion that  a  man  could  give,  who  was  laboring  under  the  influence  of 
liquor. 

Their  testimony  is  sustained  by  that  of  a  number  of  witnesses  in  sup- 
port of  it.  The  very  Sheriff  of  the  county,  who  is  called  upon  to  dis- 
prove it,  Mr.  Paul,  testifies  that  Jie,  on  that  occasion,  noticed  it,  and 
observed  that  the  Judge  was  intoxicated.  The  Clerk  of  the  Court  also 
noticed  that  he  was  intoxicated.  Five  of  the  jurymen  who  have  been 
examined,  noticed  that  he  was  intoxicated. 

Mr,  Williams, — You  are  mistaken  about  the  Sheriff  noticing  that  the 
Judge  was  intoxicated  on  the  bench.  I  will  show  that,  when  I  come  to 
reply. 

Mr,  CampbclL — ^Well,  it  was  after  he  came  off  the  bench.  At  any  rate, 
there  is  the  testimony  of  the  jurors,  and  of  Tilden,  Sherman,  Charles  P. 
Dudley,  and  Hanson,  who  saw  him  intoxicated  on  the  bench. 

There  are  all  those  witnesses,  who  swear — some  eleven  or  twelve  rf 
them — to  the  fact  of  distinctly  noticing  this  thing  on  that  occasion. 

And  how  is  it  disproved  ?  Why,  by  the  most  extraordinary  array  of 
contradictory  testimony  that  I  ever  heard  in  my  life.  Here  is  the 
theory  of  the  defence :  The  theory  of  the  defence  is,  that  the  Judge 
that  morning  got  drunk  on  an  affidavit,  and  remained  drunk  all  day  and 
all  night ;  that — and  that  is  Mr.  Adams'  theory — Mr.  Higby  made  hia 
affidavit  in  the  morning,  about  nine  o'clock,  stating  that  he  could  not 
have  a  fair  trial  in  the  cause ;  that  immediately  Hardy  turned  pale,  and 
a  shade  of  sadness  cast  itself  over  his  brow — and  the  melancholy  Judge 
had  a  perceptible  change  in  his  manner  during  the  remainder  of  the  day. 
He  was  wounded,  that  his  friend,  Bill  Dudley,  should  have  so  hurt  him; 
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and  his  speech  was  a  little  hesitating !  Mr.  Adams  noticed,  that  when- 
ever he  either  delivered  a  charge  or  gave  a  ruling  on  evidence  in  the 
case,  on  that  day,  there  was  a  kind  of  hesitation,  a  suhdued  manner 
about  him  !  And  that  is  the  theory  of  the  defence — that  this  thickness 
of  the  tongue,  which  appeared  to  other  persons  like  intoxication,  was 
the* mere  result  of  judicial  intoxication,  produced  by  Mr.  Higby's  affidavit 
in  the  morning ! 

That  is  tlie  Adams  theory,  in  answer  to  this  testimony.  The  fore- 
man of  the  jury,  whom  they  summoned,  presents  a  different  theory. 
He  says  he  was  not  drunk  at  all — ^neither  by  means  of  affidavit  or 
whiskey;  and  that  he  delivered  his  charge  in  a  clear,  loud,  ringing 
voice. 

Mr.  Williams. — He  did  not  use  any  such  terms.  You  cannot  find  in  his 
testimony  any  such  words  as  "  clear,  ringing  voice." 

Mr.  Campbell. — That  is  my  recollection  of  it. 

Mr.  Williams. — Well,  then  you  recollect  wrong. 

Mr.  Campbell. — At  any  rate,  I  remember  the  words  **  clear  and  dis- 
tinct )"  and,  I  think,  "  loud."     "  Clear  and  distinct  voice." 

Mr.  WiUiams. — You  may  be  right  in  that. 

Mr.  Campbell. — Somewhat  different,  Mr.  President,  from  this  hesitation 
which  Mr.  Adams  had  perceived !  The  foreman  of  the  jury  makes  the 
Jndge  deliver  the  charge  just  as  he  usually  did.  Mr.  Adams  makes  him 
deliver  it  in  an  entirely  different  way.  The  witnesses  whom  we  have 
produced,  and  there  is  a  cloud  of  them,  show  the  most  unmistakable 
and  clear  symptoms  of  intoxication.  And,  moreover,  we  find,  that  after 
the  Court  adjourns,  the  Judge  of  the  Court  is  staggering  around  from 
saloon  to  saloon  in  that  place,  preaching  disloyalty  and  shouting  huzzas 
to  Jefferson  Davis,  and  drinking  toasts  to  the  Southern  Confederacy — a 
thing  that  he  does  in  moments  of  excitement,  when  he  occasionally  takes 
a  little  liquor,  as  his  Counsel  says !  Now,  I  wonder  whether  this  judicial 
sadness  manifested  itself  in  treason,  or  not — whether  in  toasts  to  the 
Southern  Confederacy — ^whether  in  declarations  "  that  his  mother  was 
born  in  the  South,  and  he  was  a  rebel,  and  didn't  care  a  damn  who  knew 
it ! "     Judicial  sadness,  that  is  ;  of  the  Adams  school  ! 

Now,  which  are  we  to  believe — which  of  these  two  theories  ?  Here 
are  a  set  of  men  swearing  to  a  negative ;  swearing  that  the  man  was  not 
drank.  Here,  on  the  other  hand,  are  a  set  of  men  swearing  that  he  was. 
The  men  who  swear  that  he  was,  show  you  the  indications  which  usually 
attend  intoxication.  And  they  show  you  not  only  his  conduct  and  man- 
ner in  Court,  but  a  number  of  other  witnesses,  speaking  of  another  sub- 
ject, show  that  he  was  engaged  in  the  evening,  when  his  Court  adjourned, 
in  passing  from  bar  room  to  bar  room,  just  as  a  man  who  had  started  on 
an  extensive  fit  of  intoxication  would,  shouting  his  sentiments  of  treason 
in  the' ears  of  a  reluctant  audience.  Now,  which  are  you  to  believe? 
And  I  ask  whether  such  transactions  as  these  are  to  the  credit  of  the 
bench,  or  whether  they  are  to  its  disgrace  ? 

Charles  P.  Dudley,  W.  L.  Dudley,  the  Sheriff,  and  several  of  the  jurors, 
all  swear  to  the  Eespondent's  intoxication  immediately  after  leaving  the 
bench. 

Mr.  Williams. — The  Sheriff  does  not  say  what  time  afterwards. 

Mr.  Campbell. — Verv  shortly  after,  he  says. 

Mr.  Williams. — ^He  does  not  fix  any  time. 

Mr.  Campbell. — At  any  rate,  these  men  all  swear  to  an  affirmative ;  the 
others,  to  something  they  might  or  might  not  have  observed.  It  might 
very  well  happen  that  a  Judge  might  be  in  a  very  gross  degree  of  intox- 
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ication,  and,  if  a  man  of  great  control  and  will,  whilst  upright  on  the 
bench,  it  might  not  be  observed  by  every  person  who  happened  to  be  in 
his  Court  room.  The  same  thing  has  happened,  I  have  no  doubt,  in  the 
case  of  an  actor  on  the  stage.  Many  of  you,  gentlemen,  probably,  have 
been  to  a  theatre  with  some  friend  of  yours,  and  j'our  friend  may  have 
turned  to  you  and  said,  "  Do  you  notice  how  drunk  so  and  so  is  ?  "  point- 
ing to  some  actor  on  the  stage.  You  have  not  noticed  it  before,  bat  after 
a  while,  addressing  your  attention  closely  to  it,  you  notice  a  thickness  of 
the  tongue,  and  notice  all  the  other  indications  of  intoxication,  and  are 
satisfied  your  friend  was  right,  although  you  had  not  observed  it  previ- 
ously. So  with  these  men.  They  did  not  notice  these  indications,  and 
swore  truly  that  they  thought  he  was  sober,  when  his  whole  course  of 
conduct  proves  that  he  was  intoxicated ;  when  the  occurrences  which 
took  place  after  the  adjournment  of  his  Court  stand  in  direct  and  fiiU 
contradiction  of  his  sobriety,  and  when  it  is  impossible  for  any  man  rea- 
sonably to  believe  it. 

Again,  on  another  occasion,  while  sitting  at  chambers,  in  the  January 
term,  while  engaged  on  chamber  business,  he  was  again  drunk  on  the 
bench.  That  is  what  Charles  P.  Dudley,  Tilden,  Boucher,  and  Wood,  all 
testify  to.  !N"ow,  if  you  believe  that  conduct  of  that  kind  is  to  be  pal- 
liated ;  if  you  believe  that  a  Judge  is  to  be  permitted  to  hold  a  Court  in 
that  condition  ;  and  if  you  are  to  go  into  speculation  as  to  whether  he 
was  so  drunk  as  to  absolutely  disqualify  him  from  doing  any  business — 
you  set  an  example  to  Judges  in  this  State  which  will  be  followed,  to  the 
great  detriment  of  the  course  of  public  justice  in  all  time  to  come.  If 
you  desire,  however,  to  keep  a  sober  Judiciary ;  if  you  desire  to  have 
your  cases  decided  by  men  who  do  not  come  reeling  out  of  whiskey  shops, 
fresh  from  a  game  of  "  seven  up,"  during  the  recesses  of  their  Court,  and 
take  their  seat  upon  the  bench  to  administer  what  thei/  call  justice — then 
you  will  fix  upon  this  conduct  the  stamp  of  your  reprobation. 

Most  of  these  witnesses  testify  to  the  frequency  of  this  Judge's  intox- 
ication, and  the  various  times  they  have  seen  him,  alike  by  day  and  by 
night,  around  the  saloons  in  Mokelumne  Hill.  True,  in  the  daytime 
not  so  drunk  that  he  would  fall  down  ;  but,  while  able  to  move  around, 
to  a  greater  or  less  extent  under  the  influence  of  liquor.  As  Dudley 
graphically  describes  it,  he  would  hug  one  Attorney — and  then  another, 
feeling  jealous,  would  ask  the  Judge  to  drink,  that  he  might  get  hugged 
too ;  and  then  a  third,  having  a  fit  of  jealousy  also,  would  take  a  drmk 
with  the  Judge,  likewise. 

I  do  submit.  Mr.  President  and  Senators,  that  the  whole  testimony — 
and  it  would  be  idle  to  take  it  up  piece  by  piece,  and  witness  by  witness, 
nor  have  I  the  time  to  do  so — develops  this  state  of  facts  :  That,  al- 
though there  are  several  men  who  perhaps  have  not  seen  Judge  Hardy 
drunk — ^who  perhaps  are  somewhat  charitable  in  their  interpretation  as 
to  what  constitutes  a  drunken  man,  yet  still  there  is  a  mass  of  testimony, 
coming  from  citizens  of  towns  where  he  lived  and  through  which  he 
passed  along,  that  shows  he  was  in  the  frequent  habit,  as  well  by  day  as 
Dy  night,  of  getting  into  a  state  of  intoxication — which  is  a  disgrace  to 
the  position  he  occupies,  and  a  dishonor  to  the  administration  of  justice 
in  the  State  ;  and  that  occasional  instances  occur — although  he  generally 
manages  to  straighten  up  suflSciently  to  go  through  the  exercises  of  his 
Court  without  public  observation — where  the  barrier  is  broken  down, 
and  where  the  demon  obtains  the  ascendency,  even  in  the  Court  room. 

In  reference  to  the  Articles  concerning  neglect  of  judicial  duty,  I 
shall  say  nothing.    I  am  free  to  say,  that  so  far  as  attending  at  the 
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terms  of  the  Court  is  concerned,  with  the  exception  of  one  instance, 
^s^hich,  in  my  opinion,  was  one  that  ought  to  call  for  the  severest  repro- 
bation, and  another  instance  where  the  Judge  went  off  to  make  political 
speeches,  when  he  ought  to  have  attended  to  the  business  of  his  Court, 
rdo  not  think  there  is  any  evidence  which  would  warrant  a  conviction 
npon  that  branch  of  the  case.  His  going  off  to  lobby  a  bill  through  in 
relation  to  the  trial  of  another  person  for  murder,  at  a  time  when  he 
oaght  to  have  been  attending  to  the  administration  of  justice,  instead  of 
seeking  to  interfere  with  it — 

Mr.  Williams, — [Interrnpting.]     That  is  the  November  term. 

Mr.  Campbell, — ^No ;  it  was  last  winter,  when  the  Legislature  was  in 
session. 

I  say,  that  his  going  off  to  Sacramento  to  lobby  in  favor  of  a  friend 
who  was  indicted  for  murder,  with  the  view  of  changing  the  ordinary 
course  of  the  administration  of  justice  in  this  State,  is  censurable  in  the 
highest  degree ;  and  would  be,  by  itself,  perhaps,  sufficient  ground  for 
impeachment,  were  there  no  other  things  which,  taken  en  m^sse,  or  taken 
separately,  are  sufficient  to  overwhelm  and  impeach  him,  independent  of 
this.  For  that  reason,  and  for  that  reason  alone,  I  pass  over  that  charge 
without  any  remark. 

I  now  come  to  a  part  of  the  history  of  this  State,  which  has  done  more 
to  disgrace  our  Judiciary  abroad,  than  anything  else  which  has  ever 
occurred  here.  I  refer  to  the  monstrous  judicial  farce  in  Marin  County, 
to  which  *  Judge  Hardy  was  a  party.  The  charge  in  relation  to  that  is 
contained  in  Article  Fourteen. 

Now  what  were  the  facts  t  And  let  us  see  whether  there  is  a  reasona- 
ble excuse,  or  a  shadow  of  an  excuse,  for  the  conduct  of  Judge  Hardy 
upon  that  occasion. 

The  cause  (The  People  vs.  D.  S.  Terry,)  had  been  set  for  the  second  of 
July.  The  case  was  ready  for  trial  on  the  part  of  the  prosecution.  It 
^was  then  adjourned  to  the  sixth.  The  usual  hour  of  opening  the  Court 
for  the  transaction  of  business,  was  nine  o'clock.  The  District  Attorney 
subpoenas  his  witnesses  for  ten  o'clock — one  hour  after  the  meeting  of 
the  Court.  Well,  now  that,  possibly,  if  it  was  not  connected  with  other 
circumstances,  might  seem  somewhat  strange.  It  would  seem  a  little 
strange  that  a  District  Attorney  should  subpoena  his  witnesses  for  a 
period  one  hour  after  the  opening  of  the  Court ;  especially  when  those 
witnesses  reside  in  another  county,  between  which  and  that  there  was 
some  difficulty  of  communication. 

But  what  happens  next  ?  Why,  the  District  Attorney  having  subpoe- 
naed his  witnesses  for  ten  o'clock,  announces  himself  ready  to  proceed, 
immediately  after  the  opening  of  the  Court !  Well,  now,  would  not 
that  strike  any  Judge  as  most  extraordinary  ?  There  is  not  a  witness  in 
attendance  in  the  Court  room ;  there  is  not  one  present  in  the  town, 
that  anybody  knows  anything  about — ^yet  the  District  Attorney  pro- 
poses to  go  on  and  empanel  a  jury,  at  that  stage  of  the  case !  Now  I 
would  like  to  know  what  District  Attorney  in  this  State  ever  undertook 
to  empanel  jurors  in  the  absence  of  his  witnesses — especially,  an  hour 
before  the  time  his  witnesses  had  been  summoned  for  ?  Why,  it  was  the 
easiest  thing  in  the  world  for  any  of  those  witnesses  who  were  material 
and  necessary  on  the  trial,  to  have  met  with  some  accident ;  to  have 
been  sick  and  absent.  The  clear,  plain  duty,  of  the  District  Attorney, 
known  to  the  Court  as  well  as  the  District  Attorney,  and  known  also 
to  every  lawyer  anywhere,  was  to  see  if  his  witnesses  were  there,  before 
he  announced  himself  as  ready  for  trial;  at  least,  to  wait  for  the  ^our 
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for  which  he  had  subpoBnaed  them,  before  proceeding  to  take  anj  action 
in  the  matter. 

But  this  extraordinary  proceeding  is  not  noticed.  The  Jadge  saya 
nothing  about  it.  He  does  not  say,  as  every  Judge  in  the  State,  except 
Judge  Hardy,  would  say :  "  How  do  you  expect  your  witnesses  to  get 
here  ?"  (It  appears  that  it  was  known  that  the  witnesses  wei-e  coming 
over  in  a  sailboat.)  *'  Your  witnesses  are  not  here.  You  had  better 
wait  and  see  whether  you  have  your  witnesses,  before  you  empanel  the 
jury."  That  would  have  been  natural.  **  You  have  subpoBnaed  them  for 
ten  o'clock.  At  any  rate,  wait  until  ten,  and  see  whether  they  are  here 
then ;  and  if  not,  the  reason  why  they  are  not  here  at  that  hoar/'  But 
no ;  they  go  on  with  the  empanelment  of  the  jury.  And  under  what 
circumstances  ? 

Why,  a  Judge  of  the  highest  Court  in  this  State  had  stepped  down 
from  the  bench,  to  fight  a  duel  with  a  Senator  of  the  United  States. 
They  were  both  men  of  mark  in  the  community  ;  well  known  through- 
out  the  State.  Both  men  had  warm  friends  and  warm  partisans,  and 
both  had  bitter  enemies,  throughout  the  State.  The  occasion  which  had 
led  to  that  occurrence,  and  the  occurrence  itself,  created  a  degree  of  sensa- 
tion throughout  the  State,  which  no  similar  public  offence  ever  has  caused 
within  our  limits.  It  was  a  matter  of  discussion  from  one  end  of  this 
State  to  the  other.  The  venue  had  been  changed  from  the  County  of 
San  Francisco  over  to  the  County  of  Marin.  It  was  the  duty,  of  the 
prosecuting  officer  there,  under  these  circumstances,  the  cause  being  one 
of  such  a  character,  with  such  public  excitement  surrounding  it,  with 
partisanship  and  influence  all  around  it,  to  have  made  the  most  careful, 
clear,  clean,  scrutiny  of  every  juror  who  should  be  called  up,  there. 
That  is  not  a  matter  about  which  it  is  necessary  to  take  the  opinions  of 
lawyers.  It  is  a  matter  on  which  the  ordinary  common  sense  and  obaer- 
vation  of  every  layman  will  instruct  him  just  as  well  as  any  lawyer  can. 
You  will  see,  that  in  order  to  stand  the  slightest  chance  of  having  justice 
administered,  there  must  be  a  rigid  scrutiny  of  the  jury. 

But  what  was  the  first  step  taken  ?  Of  course,  in  such  cases,  the 
defence  always  look  at  the  list  of  jurors,  to  see  what  jurors  will  suit 
them.  On  looking  over  the  list,  they  see  that  the  jurors  in  the  first  part 
of  the  list  are  mamly  such  jurors  as  they,  want  in  the  case.  So  they 
propose  to  the  facile  and  easy  District  Attorney,  that  they  shall  take  the 
,  ury  from  the  list,  and  that  they  shall  not  draw  them,  as  required  by 
aw  to  do,  from  the  jury  box.  And  the  facile  District  Attorney  assents; 
and  the  Court  offers  no  interposition  and  no  objection,  but  sits  there 
quietly,  allowing  this  farce  to  proceed  before  him. 

What  took  place  ?  The  usual  examinations  are  omitted.  You  cannot 
get  at  the  time  precisely,  from  the  testimony,  but,  taking  into  considera- 
tion the  opening  motion  business  which  Mr.  Shafter  alluded  to,  and  which 
the  records  of  the  Court  showed  must  have  taken  some  few  minutes  af- 
ter nine  o'clock,  and  taking  into  consideration  that  they  were  waiting 
some  twenty  or  twenty-five  minutes  after  this  jury  was  empanelled,  ac- 
cording to  the  showing  made,  they  could  not  have. been,  by  any  possi- 
bility, half  an  hour  in  empanelling  that  entire  jury.  During  all  this 
time,  the  District  Attorney  sits  like  a  block.  Although  it  is  not  likely, 
in  any  such  case  as  that — ^and  I  do  not  think  any  Attorney,  except  mr. 
Haralson,  in  a  case  like  that,  ever  allowed  a  single  juror  to  pass  unex- 
amined— it  might  happen,  from  a  peculiar  knowledge  of  a  particular  per- 
son, his  habits  and  character,  that  he  might  think  it  was  safe  to  take 
that  man  without  question.     But  when  it  comes  to  juror  after  juror; 
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when  his  assent  is  given  to  the  selection  from  the  list,  instead  of  the  jnry 
box ;  when  the  defence  is  picking  out  juror  after  juror,  and  no  objection 
is  made  on  the  part  of  tlie  prosecution,  and  the  District  Attorney,  with 
the  appearance — ^as  described  by  the  President  of  this  Senate,  and  most 
correctly  described— of  a  week's  debauch  upon  him,  sits  there,  perfectly 
imbecile,  or  determined  to  defeat  justice — I  care  not  which — I  ask 
whether,  at  such  a  time  as  that,  the  common  sense  and  reason  of  every 
man  in  this  State  does  not  tell  him  that  it  was  the  duty  of  the  Judge  to 
interfere  ?  Why,  it  is  not  the  duty  of  a  Judge  to  stand  by  and  see  collu- 
sion. It  is  not  the  duty  of  a  Judge  to  see  tbe  District  Attorney  sit  by 
and  sacrifice  public  interests.  It  is  not  the  duty  of  a  Judge  to  quietly 
see  a  public  officer  making  a  public  mockery  of  justice,  and  turning  a 
public  trial  into  a  mei'e  public  farce. 

Ail  this  the  Judge  saw.    Ko  syllable  of  interference  yet  I 

And  what  at  last  comes  ?  Why,  a  faint  suggestion,  or,  rather,  a  sug- 
gestion— call  it  a  faint  one,  or  not — on  the  part  of  the  Judge,  that,  as 
the  witnesses  had  been  subpoenaed  for  ten  o'clock,  as  the  jury  was  all 
fixed,  as  there  was  no  probability  of  the  witnesses  getting  there  by  ten 
— ^because  the  communication  was  by  water,  and  the  wind  adverse,  and 
they  were  not  in  sight,  and  had  to  come  five  miles  by  land — a  delay  would 
be  made  of  some  ten  or  fifteen  minutes,  under  the  circumstances !  And 
that  is  what  is  called  discharging  his  duty  to  the  State  !  In  other  words, 
he  would  not  let  them  take  a  verdict  until  the  hour  for  which  the  wit- 
nesses had  been  subpoenaed.  The  hour  for  which  the  witnesses  had  been 
subpoenaed  came ;  and  down  goes  the  hammer,  and  up  comes  the  ver- 
dict. 

Now,  is  that  anything  but  a  farce  ?  What  does  your  plain  common 
sense  and  judgment — I  do  not  ask  the  opinions  of  lawyers  about  it — 
honor,  integrity,  and  desire  to  see  the  laws  of  your  country  fairly  and 
honorably  administered,  say  to  such  a  transaction  as  this  ?  Was  it  not 
the  clear  and  obvious  duty  of  the  Judge  to  interfere  at  once,  when  this 
miserable  farce  was  being  enacted  before  him  ?  Do  you  doubt  that  he 
saw  it  ?  that  he  knew  it  1  that  he  was  there  aiding  and  abetting  ?  But 
he  thought  they  were  playing  it  a  little  too  openly  when  they  proposed 
to  take  the  verdict  in  the  absence  of  the  witnesses,  before  the  hour  for 
which  the  witnesses  were  subpoenaed  had  arrived.  That  was  a  little  too 
bold  and  transparent,  he  thought.  They  would  wait  untU  ten  o'clock ! 
There  stood  Mr.  Hoge,  watch  in  hand.  AH  right !  Time  up !  Case  sub- 
mitted; verdict  given;  justice  defeated;  Judge  starts  off  the  bench. 
And  that  is  called  a  judicial  trial ! 

Well ;  now,  gentlemen,  I  put  it  to  you,  on  your  oaths  and  consciences, 
whether  there  is  a  man  among  you  who  will  be  willing  to  sustain  and 
indorse  a  farce  like  that ;  whether  there  is  a  man  among  you  who  is  not 
fully  satisfied  that  Judge  Hardy  was  just  as  well  aware  of  the  pro- 
gramme that  was  laid  out  there,  as  you  can  see  it  now — that  he  was  a 
party  to  that  transaction — that  he  just  sat  there  to  have  the  thing 
managed  through,  with  his  assent  and  with  his  cognizance  f  And  if  he 
did,  I  ask  you  whether  there  is  a  man  here  who  says  he  ought  to  be 
trusted  for  one  hour  longer  on  the  bench  ?  Whether  sufficient  cause  for 
impeachment  is  not  made  there,  to  overwhelm  a  dozen  Judges  ?  I  do 
submit  that  there  has  been  nothing  in  the  history  of  this  State,  though 
many  things  have  happened  of  a  disgraceful  character,  equal  to  this 
fiiroe,  by  which  a  Judge  of  the  Supreme  Court  was  acquitted  of  killing  a 
Senator,  through  the  interposition  of  the  officers  of  the  law,  who  were 
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bound  to  enforce  it.    I  leave  it  to  your  oaths  to  answer  these  qaes- 
tions. 

And  now,  upon  the  question  of  disloyalty. 

We  have  proved  every  charge  that  we  have  made,  specifically  and 
clearly.  There  has  been  no  dispute  made  in  relation  to  a  single  witness 
examined  upon  this  subject,  with  the  solitary  exception  of  Finnigan; 
and  he  has  been  sustained  by  two  witnesses  who  were  present  at  the 
time  of  the  transaction,  and  whose  affirmative  testimony  rests  against 
the  testimony  of  Mr.  Botts,  Mr.  Aylett,  and  the  other  witness,  Mr.  Las- 
peyre,  in  the  negative.  Now,  we  all  know  the  difference  between  affirm- 
ative and  negative  testimony.  Those  gentlemen  (Messrs.  Botts,  Aylett, 
and  Laspeyre,)  would  naturally  forget  an  occurrence  of  the  kind.  We 
all  know,  that  at  the  time  of  the  election  of  General  McDougall,  there 
was  very  great  political  excitement  in  Sacramento ;  that,  while  there 
was  very  great  rejoicing,  on  the  one  hand,  among  the  friends  of  the 
Union,  there  was  very  great  depression,  on  the  other  hand,  among  those 
who  sought  to  give  aid  and  comfort  to  the  enemy ;  that  men  got  into 
little  knots,  drank  together,  and  gave  toasts  together,  and  that  a  large 
number  of  the  persons  who  were  in  Sacramento  on  both  occasions  of 
McDougall's  election,  were  in  very  much  the  condition  of  Judge  Hardy 
on  the  last  day  of  the  trial  of  McDermott  vs,  Higby.  Those  gentlemen — 
Botts,  Aylett,  and  Laspeyre — cannot  recollect  any  such  transaction,  and 
that  is  the  utmost  extent  to  which  they  have  gone ;  while  three  wit- 
nesses, whose  character  they  have  not  attempted  to  assail,  testify 
directly  as  to  the  matter — which  settles  the  question  of  Judge  Hardy's 
loyalty,  forever. 

Jefferson  Davis  compared  to  the  immortal  Washington !  The  same 
wishes  extended  towards  him !  The  hope  that  he  might  be  as  immortal 
as  the  one  great  man  whom  the  whole  civilized  world  looks  to,  as  "  First 
in  peace,  first  in  war,  and  first  in  the  hearts  of  his  countrymen !''  Could 
a  loyal  citizen  of  the  United  States,  especially  on  such  an  occasion,  give 
such  a  toast  ?  Had  it  stood  alone,  unsupported  and  uncorroborated  by 
any  other  evidence,  I  do  say,  that  there  is  no  man  who  could  donbt  that 
the  heart  which  uttered  that  sentiment  was  as  deeply  imbued  with  hos- 
tility to  this  Grovernment,  as  that  of  the  man  whom  Hardy  toasted  and 
sought  to  immortalize,  on  that  occasion. 

Now,  here  are  other  expressions.  We  will  see  what  an  excuse  for 
them  is  presented.     I  will  run  over  them. 

" Here's  to  Jeff.  Davis!" 

That  is  the  night  when  he  got  drunk  on  an  affidavit.  No ;  this  is  in 
the  County  of  Amador,  on  the  twenty-fifth  of  June,  eighteen  hundred  , 
and  sixty-one.  This  is  proved  by  Severance,  Allen,  and  Coolidge.  Here 
is  Judge  Hardy's  language :  "  Here's  to  Jeff.  Davis  and  the  Southern 
Confederacy  V'  On  that  same  night,  he  rushes  around,  shouting  drunken 
huzzas  for  Jeff.  Davis,  and  wakes  up  Mr.  Coolidge,  who  is  in  a  sound 
sleep.  He  is  so  noisy  about  his  Secessionism,  that  the^uiet  citizens  of 
the  town  cannot  even  sleep  in  their  houses  without  his  invasion. 

Then,  on  the  twenty-sixth  of  June,  eighteen  hundred  and  sixty-one, 
at  Angels,  as  he  is  riding  along,  he  comes  in  sight  of  the  American  flag, 
and  he  says :  '^  That  is  an  old  woman's  rag,  and  ought  to  be  torn 
down." 

I  ask  you,  gentlemen,  whether  it  is  possible  that  any  loyal  man  ever 
gave  utterance  to  any  such  sentiments  r  You  have  all  had  a  good  deal 
of  observation  of  the  character  and  conduct  of  different  persons,  under 
the  circumstances  which  have  recently  arisen  in  our  country ;  and  I  ask 
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yon,  whether  there  is,  or  ever  was,  any  other  man  in  the  State  of  Cali- 
fornia, except  Judge  Hardy,  (who,  whenever  he  happens  to  get  a  glass 
of  liquor — and,  as  I  shall  presently  show,  on  many  other  occasions — 
indulges  in  the  utterance  of  sentiments  utterly  hostile  to  the  Government 
'which  he,  for  the  purposes  of  this  trial,  pretends  to  admire  and  rev- 
erence and  respe<:t,)  who  has  any  particle  of  loyalty,  or  suspicion  of  loy- 
alty, left  in  him,  who  indulges  in  that  kind  of  conversation  ?  My  obser- 
vation, and  I  presume  yours,  is  :  That  when  a  loyal  man  becomes  intox- 
icated, his  intoxication  rather  intensifies  his  loyalty.  Eum  does  not 
convert  a  loyal  man  into  a  traitor.  It  would  be  an  anomaly  in  the  con- 
struction of  man,  if  that  were  the  case — if  a  loyal  man,  especially  a  man 
like  Judge  Hardy,  who  has  so  much  self-control,  should  constantly,  un- 
der the  influence  of  a  glass  of  whiskey,  go  about,  shouting  these  drunken 
huzzas  in  favor  of  JefL  Davis.  But,  see  the  malignity  of  the  expression. 
It  is  not  a  joking  expression.  A  man  might  say,  "Hurrah  for  Jeff. 
Davis,"  once  or  twice,  possibly,  as  a  more  joke,  to  a  friend.  But,  be  it 
observed,  that  on  none  of  these  occasions  was  it  addressed  as  a  joke,  or 
regarded  as  a  joke. 

Mr.  WUliams. — [Sotto  voce.]     You  are  mistaken. 

Mr.  Campbell. — [Continuing.]  "  That  is  an  old  woman's  rag,  and  ought 
to  be  torn  down  !"  "Well,"  says  Severance,  "I  made  reply,  *  When  that 
takes  place,  I  shall  be  ready  to  leave  the  country;'  and  a  person  who  was 
passing  by,  remarks,  *Your  head  is  right.'"  Now,  does  Judge  Hardy 
attempt  to  explain  that  remark  of  his  ?  Does  he  attempt  to  apologize  for 
it  ?  Does  he  say,  "  I  merely  said  that  in  joke,  Severance ;  I  don't  mean  any- 
thing of  the  kind  ;  I  respect  that  flag  as  much  as  you  do  ?"  Nothing  of 
the  kind.  "When  the  wine  is  in,  the  wit  is  out;"  and  when  he  gets  to  a 
certain  stage  of  intoxication,  the  real  sentiments  of  the  man  develop 
themselves,  and,  from  having  been  suppressed  in  a  state  of  sobriety,  are 
intensified  in  bitterness. 

"Here's  to  the  Stars  and  Stripes!  As  to  the  Constitution,  there  is 
none ;  the  Constitution  is  gone  to  hell !"  Another  elegant  expression  I 
Fine  judicial  language  1  Suitable  to  one  occupying  a  seat  on  the  bench 
of  so  high  a  Court  as  that.  In  all  parts  of  the  State — at  Jackson,  at 
Mokelumne  Hill,  at  Angels,  on  steamboats,  everywhere  throughout  the 
State — this  man  has  gone,  uttering  his  disloyalty,  and  that  in  no  measured 
language. 

Again,  on  the  very  night  when  he  got  drunk  on  an  affidavit,  he  said : 
"My  Court  is  adjourned,  and  I  am  now  off  the  bench.  My  mother  was 
born  in  the  South,  and  I  am  a  rebel ;  and  I  don't  care  a  damn  who  knows 
it."  Look  at  the  language ;  look  at  its  significance !  It  is  not  a  joke, 
that  would  be  got  off  by  a  man  on  a  frolic.  No ;  it  is,  in  effect,  this  :  "  I 
have  thrown  off  my  judicial  restraint.  I  am  no  longer  tied  up  to  an 
exhibition  of  common  loyalty,  decency,  and  patriotism ;  and  now  I  am 

foing  to  let  myself  loose."    He  was  all  ready  for  it;  he  was  on  a  spree; 
is  tongue  was  already  thick — as  testified  by  jurors  and  others ;  and  he 
comes  off  the  bench  muttering  maudlin  declarations  of  treason. 

Now,  that  is  proved,  not  by  one,  but  by  several  witnesses.  That  de- 
claration is  proved  by  A.  P.  Dudley,  Charles  P.  Dudley,  Mr.  Wood,  and 
Mr.  Sherman. 

Tod  Eobinson  is  stated  by  Allan  P.  Dudley  to  have  been  present  at  the 

time  that  this  declaration  was  made.    He  has  been  examined  hereon  the 

stand ;  and  there  has  been  no  attempt  made  by  the  Defence  to  contradict 

it  by  him. 

Then,  again.  Judge  Hardy  goes  to  Sacramento,  and  there  gives  utter- 
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ance  to  this :  "  Gentlemen,  I  will  give  you — The  perpetuation  of  the  South- 
ern Confederacy,  and  the  sovereignty  of  Jeff.  Davis.  May  his  name  be 
perpetuated  in  the  same  light  that  they  hold  the  immortal  Washington  I" 
That  is  the  toast  testified  to  by  Finnigan  and  others.  The  witnesses  may 
differ  a  little  in  the  precise  language  of  it ;  but,  of  course,  it  is  impossible, 
after  the  length  of  time  that  has  elapsed,  to  give  the  precise  words. 
They  merely  give  the  substance  of  it.  And  no  less  than  three  witnesses 
have  so  given  the  substance,  who  were  present  at  the  time  Finnigan 
threatened  to  cram  the  tumbler  down  Judge  Hardy's  throat.  Fin- 
nigan says  he  wrote  a  letter  to  the  Calaveras  Chronicle,  a  paper  pub- 
lisned  in  the  county  where  Judge  Hardy  resided,  stating  what  he  had 
seen,  who  the  persons  were,  and  how  the  Judge  of  that  District  was 
conducting  himself  on  that  occasion. 

In  another  instance,  we  find  him  drinking  to  the  health  of  Davis  and 
the  Southern  Confederacy.     And  that,  also,  is  established. 

Then,  under  the  eighth  specification,  we  find : 

"  Eighth.  That  on  or  about  the  first  day  of  September,  A.  D.  eighteen 
hundred  and  sixty-one,  the  said  James  H.  Hardy,  at  Mokelumne  Hill, 
in  said  County  of  Calaveras,  being  then  and  there  District  Judge  of  said 
Sixteenth  Judicial  District,  as  aforesaid,  did,  in  violation  of  his  said  oath 
of  office  and  duty  as  aforesaid,  publicly  declare,  in  the  presence  and 
hearing  of  divers  good  citizens  of  this  State,  and  say,  in  substance,  as 
follows :  That  he  was  a  Secessionist,  and  that  if  a  foreigner  should  come 
before  him,  holding  the  same  sentiments  that  he,  the  said  Hardy,  enter- 
tained, as  a  man,  towards  the  Constitution  and  Government  of  the  United 
States,  and  applied  for  citizenship,  he,  the  said  Hardy,  as  a  Judge,  would 
not  admit  him  to  citizenship.'' 

That  is  the  language  that  is  proved  by  not  only  one,  but  by  three  dif- 
ferent witnesses.  J  udge  Axtell,  who  appears  to  be  a  man  of  high  re- 
spectability, and  who  stands  wholly  unimpeached,  states  that  he  was 
having  a  political  conversation  with  Judge  Hardy ;  and  he  then  goes  on 
to  say  that  if  those  were  Hardy's  sentiments,  he  did  not  see  how  he  coald 
naturalize  any  foreigner  who  came  before  him ;  and  Hardy  replied,  that 
if  a  foreigner  should  come  before  him,  holding  the  same  sentiments  that 
he  did — 

Mr.  Williams. — [Interrupting.]  No,  Sir.  He  assented  to  Mr.  Axtelfs 
proposition  to  that  effect. 

Mr.  Campbell. — I  will  turn  to  the  testimony  and  read  it. 

Here  was  not  a  matter  of  joke.  Judge  Hardy  was  sober  at  the  timej 
engaged  in  serious  conversation.  And  we  find  that  at  that  time,  and  in 
that  conversation,  he  declared  that  if  a  man  entertained  his  sentiments, 
he  would  not  naturalize  him,  as  a  Judge.  Why?  Why,  for  no  other 
reason  than  because  Judge  Hardy  felt  that  he  could  not  entertain  those 
sentiments  of  loyalty  towards  the  Government  which  are  absolute  requi- 
sites and  essentials  in  an  American  citizen.  This  testimony  of  Mr.  Ax- 
tell is  corroborated  by  two  other  witnesses;  page  one  hundred  and 
twenty-seven : 

'<  I  asked  him  the  direct  question  :  If  he  should  ascertain  that  an  appli- 
cant for  admission  as  a  citizen  entertained  the  same  views  which  he  did 
in  relation  to  these  matters,  what  he  would  do  under  such  circumstances  f 
He  said,  that  as  a  Judge,  acting  under  the  obligations  of  his  oath  of 
office,  he  could  not  admit  such  an  applicant  to  citizenship.  That  is  aboat 
the  substance  of  our  conversation." 
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Now,  that  is  no  joke.  He  had  not  been  down  to  his  friend,  Leger, 
then,  taking  his  whiskey. 

And  then,  again,  we  find  further  on,  that  he  endeavors,  virtually,  to 
seduce — and  I  shall  not  dwell  upon  this,  for  I  have  but  a  few  minutes 
longer  to  speak — from  their  loyalty,  soldiers  serving  in  the  army,  who 
had  enlisted  and  who  were  coming  down  to  take  the  oath  of  allegiance. 
He  endeavors  to  seduce  Burns  and  Maynard  from  their  allegiance ;  and 
says  that  if  he  had  the  position  which  he  ought  to  have  at  the  South, 
he  would  resign  his  situation  as  a  Judge,  to  take  it.  And  he  becomes  so 
offensive  in  his  expressions  of  disloyalty,  that  one  of  them  is  obliged  to 
get  him  off  to  his  stateroom,  in  order  to  prevent  hiu  getting  into  diffi- 
culty there.  Now,  here  is  a  Judge  trying  to  seduce  our  soldiers  from 
their  allegiance ;  and  yet  he  is  a  loyal  man  !  He  has  great  reverence  for 
the  Constitution  and  the  Union ;  but  he  cannot  bear  to  see  anybody  en- 
list to  "fight  for  either  I  He  is  willing  to  denounce  the  Constitution;  to 
assert  that  it  has  '^  gone  to  hell,''  and  to  declare  that  our  national  banner 
is  "an  old  woman's  rag,  and  ought  to  be  torn  down;"  he  is  willing  to 
declare  ''  that  his  mother  was  born  in  the  South,  and  that  he  is  a  rebel, 
and  don't  care  a  damn  who  knows  it ;"  he  is  willing  to  immortalize  Jeff. 
Davis  and  the  Southern  Confederacy — ^and  he  does  all  that,  not  joking 
and  jesting  among  Union  men,  but  in  the  company  of  Botts,  Laspeyre, 
Crittenden,  (now  in  the  rebel  army,)  Dr.  Aylett,  and  others  of  the  same 
stripe,  who,  bad  they  it  in  their  power,  would  crush  the  Government  of 
the  Union  in  an  instant,  and  would  lend  any  aid  and  comfort  possible  to 
the  enemy,  who  make  no  disguise  of  their  treasonable  sentiments,  but 
proclaim  them  alike  on  the  witness-stand  and  in  the  public  streets.  And 
m  such  company  as  that,  Hardy  is  found  drinking  to  the  President  of 
this  sham  Confederacy.  And  yet,  he  is  a  loyal  man  !  And,  in  order  to 
prove  it,  they  show  that  in  certain  conversations  with  certain  persons,  he 
has  professed  loyalty !    It  is  skin-deep  loyalty. 

He  rejoices  very  much,  as  is  proved  by  five  lUinoisans,  over  the 
bravery  displayed  by  the  lUinoisans  at  Fort  Donelson. 

It  is  said  he  made  a  speech  in  which  he  professed  Union  sentiments, 
and  said  he  was  not  a  Secessionist.  Three  gentlemen  frova  there,  who 
were  present  at  that  meeting  and  heard  the  speech,  did  not  hear  a  loyal 
sentiment  uttered  in  it. 

He  has  brought  forward  one  gentleman  to  whom  he  admitted  his  dis- 
loyal declarations,  but  assigned,  as  a  reason  for  them,  that  Avhen  he  saw 
men  shouting  "Union,"  who  had  no  Union  in  them, it  angered  him  so  much 
that  he  talked  Secession  I  Well  now,  we  prove,  God  knows,  that  he  has 
talked  Secession  enough.  But  he  has  not  undertaken  to  show  us  one 
single  man  who  was  talking  "  Union,"  who  had  no  Union  in  his  heart.  He 
cannot,  and  does  not,  undertake,  in  any  way,  to  show  that  he  was  pro- 
voked by  any  human  being  into  any  one  of  these  declarations,  I  do  not 
sujipose  Botts  and  Aylett  were  talking  "Union  "  at  the  time  he  gave  his 
toast  to  Jeff.  Davis,  and  desired  his  name  to  be  perpetuated  into  immor- 
tality. I  do  not  suppose,  that  on  any  one  of  these  occasions,  he  was^wo- 
voked  into  the  utterance  of  disloyalty.  K  he  was,  he  has  failed  to  show 
it.  He  has  failed  to  show  that  a  single  word  was  uttered  by  any  human 
being  which  could  lead  to  any  such  declarations,  statements,  or  toasts, 
as  he  gave  vent  to  on  these  several  occasions.  At  the  very  time  he  was 
seducing  men  to  leave  their  allegiance,  men  who  had  enlisted,  he  does 
not  show  a,ny  provocation. 

I  say,  then,  the  proof  on  this  subject  is  as  overwhelming  as  it  is  possi- 
ble for  any  proof  to  be. 
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And  now,  gentlemen,  let  me  ask  you,  whether  there  is  not  one  veiy 
extraordinary  feature  about  this  whole  case  ?  Is  it  not  something 
strange,  that  such  a  mass  of  charges  should  have  accumulated  upon  the 
head  of  this  Defendant,  within  the  short  space  of  three  years  ?  that  bo 
many  instances  should  be  pointed  out  and  designated,  on  which  he  has 
degraded  his  high  office  ?  that  not  only  his  conduct  in  particular,  but  hie 
conduct  in  general,  his  demeanor  and  mode  of  life,  should  here  be  brought 
before  this  Senate  for  public  investigation  ?  I  say,  that  if  any  Judge  had 
decently  behaved  himself;  if  any  Judge  had  conducted  himself  with  the 
commonest  propriety — no  set  of  men  in  his  District  would  dare  to  make 
charges  against  him  such  as  have  been  made  against  this  Respondent 
And  I  say,  that  if  they  had  been  made,  and  the  man  had  been  innocent; 
if  they  had  not  been  true,  and  if  the  unerring  judgment  of  the  public 
had  not  pronounced  them  true — no  man  would  have  ventured  to  Dring 
them  here.  They  would  have  been  laughed  to  scorn.  Would  you'fexpect 
such  charges  to  be  made  against  Judge  Norton,  Judge  Campbell,  or  any 
other  Judge  of  respectable  standing  in  the  different  Districts  of  our  State? 
Why  do  not  we  hear  anything  of  their  doings?  of  their  hugging  Attor- 
neys, and  interfering  in  the  business  of  clients,  and  getting  dmnk 
about  the  streets,  and  appearing  drunk  on  the  bench,  and  howling  dis- 
union sentiments  about  the  whole  State,  and  in  every  portion  of  it? 
Why,  Sir,  if  any  man  should  make  such  charges  as  these,  against  those 
men,  they  would  be  laughed  at,  as  too  ridiculous  for  investigation.  But 
we  find  a  mass  of  testimony,  accumulated  here,  upon  this  Kespondent 
enough  to  damn  a  thousand  Judges  7  unanswerable,  uncontradicted,  un- 
disputed; attempted  to  be  explained  only  in  the  most  extraordinary 
manner.  We  prove  that  the  man  staggers  about  in  his  Court  room,  and 
out  of  it — and  men  are  called  to  say  tnat  they  did  not  see  it !  We  prove 
that  he  has  been  guilty  of  the  grossest  treason ;  that  he  endeavored  to 
persuade  soldiers  enlisted,  coming  down  to  be  sworn  in,  not  to  enter  the 
service;  and  that  on  every  occasion,  he  uttered  the  most  offensive  senti- 
ments ;  and  he  says  that  he  is  a  loyal  man,  because  he  has  told  some 
Eeople  so,  when  it  was  convenient  lor  him  to  do  so  !  And  what  is  the 
ey  to  that  ?  Why,  Dudley  gives  it.  He  says  :  "  When  you  come  to  ft 
Union  camp,  or  are  among  Union  men,  you  must  talk  Union  to  them." 
He  found  it  convenient;  found  himself  getting  into  difficulty;  found  hifl 
party  was  in  the  minority — that  his  Secessionism  would  not  pay — and  so 
when  he  got  among  Union  men,  he  frequently  prepared  himself  for 
Union  contingencies,  by  declaring  Union  sentiments.  And  that  is  all  of 
it.  But  whenever,  in  the  heat  of  argument,  or  the  heat  of  whiskey-— one 
or  the  other — the  real  man  developed  himself,  there  was  James  H.  Hardy, 
the  unmistakable  Secessionist,  prepared  to  rejoice  over  the  triumphs  of 
our  enemies,  and  to  mingle  his  regrets  with  theirs  in  any  defeat  they 
might  sustain. 

S"ow,  gentlemen,  I  have  but  a  few  words  to  say.  Put  this  case  to  one 
plain  test.  Imagine  a  single  scene  in  this  whole  drama.  We  will  sup- 
pose that  some  intelligent  foreigner,  anxious  to  become  acquainted  witli 
our  institutions,  should  visit  this  State.  He  desires  to  ascertain  the 
amount  of  civilization  among  us ;  he  desires  to  know  how  our  laws  are 
made,  and  how  administered.  And,  in  the  course  of  his  travels,  he  goes 
to  the  county  seat  of  Calaveras  County,  on  the  last  day  of  the  February 
term,  and  he  happens  to  be  there  during  a  recess  of  the  Court.  And  he 
finds  a  gentleman — a  very  intelligent  looking  man — ^sitting  at  a  table, 
with  a  glass  of  whiskey  before  him,  in  a  public  bar  room,  plaj^ng  "  seven 
up."    He  iisks,  »'  Who  is  that  ?"    "  Why,  that  is  Judge  Hardy."    "  Judge 


511 

Hardy  I  Why,  is  that  the  way  your  Judges  amuse  themselves  during 
their  Courts,  sitting  out  here  in  public  bar  rooms,  and  getting  drunk  ?" 
And  shortly  afterwards,  he  thinks  he  will  see  the  remainder  of  the  scene. 
The  Judge  gets  up  from  the  game — ^perhaps  participated  in  by  suitors, 
or  litigants,  or  Attorneys,  before  him — and  goes  up  to  take  a  "  smile"  at 
the  bar,  and  a  hug  with  an  Attorney ;  and  from  that  he  staggers  out 
into  the  street,  and  goes  upon  the  bench,  where,  with  heavy  voice  and 
thick  tongue,  he  delivers  his  drunken  charge  to  the  jury — and  the  remark 
is  made,  *'  How  drunk  Jim  Hardy  is !"  And  then  he  finds  the  Judge 
coming  staggering  off  the  bench,  a  sworn  officer,  who  has  taken  a  solemn 
oath  to  support  the  Constitution  of  the  United  States,  and  finds  him 
declaring  himself  a  rebel — that  his  mother  was  born  in  the  South,  and 
that  he  is  a  rebel,  by  God,  and  don't  care  a  damn  who  knows  it — and 
rushing  around  the  bar  rooms  and  the  saloons  in  a  state  of  drunken 
mania,  shouting  for  the  head  conspirator  against  the  laws,  liberty,  and 
Government,  of  his  country.  And  he  finds  that  such  a  man  as  that  is 
Judge  of  the  highest  Court  of  original  jurisdiction  in  this  State  ! 

We  will  suppose  this  same  traveller,  thinking,  perhaps,  that  he  had 
met  with  an  unfavorable  sample  of  the  administration  of  justice,  passes 
over  to  the  County  of  Marin.  There  are  preparations  made  for  a  some- 
what solemn  scene.  A  Senator  of  the  United  States,  one  beloved  by 
large  masses  of  the  people,  looked  up  to  as  their  champion,  defender, 
and  protector,  has  been  slain  by  a  Judge  of  the  Supreme  Court,  who  has 
descended  from  his  place  on  the  bench,  to  take  the  life  of  a  rival  in  pub- 
lic life.  The  deed  has  been  done ;  the  Senator  lies  in  his  bloody  shroud 
— and  public  justice  calls  for  at  least  an  investigation  of  the  circum- 
stances. An  indictment  is  found ;  it  is  alleged  by  the  defendant,  that 
he  cannot  have  a  fair  trial  in  the  County  of  San  Francisco,  and  the  mat- 
ter is  transferred  to  Marin.  By  some  curious  coincidence,  it  so  happens 
that  Judge  Hardy  is  taken  down  from  Calaveras  County,  to  Marin,  at 
this  particular  term  of  the  Court.  Our  traveller  enters  the  Court  room, 
supposing  that  ho  is  going  to  see  Justice  administered.  But  when  he 
sees  that  Hardy  is  on  the  bench,  he  begins  to  have  his  doubts.  He  be- 
gins to  think,  that  if  justice  is  administered  in  Marin  as  it  is  in  Calaveras 
County,  he  has  come  in  vain.  And  what  happens  ?  Whv,  a  drunken 
District  Attorney  stumbles  into  Court,  and  at  nine  o'clock  announces 
himself  ready  to  empanel  a  jury — when  his  witnesses  are  subpoenaed  for 
ten,  and  he  cannot,  by  any  possibility,  know  whether  they  will  be  there 
or  not.  The  Judge  sits  bv,  in  silent  acquiescence.  Man  by  man  is  se- 
lected by  the  defendant.  The  District  Attorney  is  silent.  No  attempt 
is  made  to  find  whether  these  men  have  formed  or  expressed  an  opinion 
hostile  to  the  prosecution  ;  but  just  what  men  the  defence  wish,  are  put 
on  the  jury.  And  iust  before  the  hour  arrives  for  the  witnesses  to  come, 
the  jury  is  empanelled;  and  then  the  District  Attorney  desires  the  case 
to  be  submitted.  And  then  the  Judge  suggests  that  it  may  be  as  well, 
in  order  to  let  the  farce  be  played,  to  wait  until  the  hour  for  which  the 
witnesses  had  been  subpoenaed.  And-  when  Hardy  finds  that  it  is 
time,  off  he  goes.  The  time  is  up  !  The  jury  is  empanelled ;  cause  sub- 
mitted ;  no  witnesses  heard ;  party  discharged.  An  hour  and  a  half  af- 
terwards, the  witnesses  arrive — and  the  judicial  farce  is  played  out. 

Now,  gentlemen,  in  the  name  of  God,  in  the  name  of  common  justice, 
in  the  name  of  common  humanity,  I  would  ask  what  any  civilized,  intel- 
ligent traveller,  passing  through  these  scones,  and  witnessing  them, 
would  say  of  the  State  of  California  ?  And  what  will  'history  say,  if  it 
should  turn  out  that  this  Senate,  viewing  these  scenes  with  calm  indif- 
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ference,  should  say  that  the  man  whose  record  is  such,  is  still  worthy  to 
hold  a  judicial  office  ? 

I  submit  to  you,  gentlemen,  as  a  solemn  duty  on  your  part,  that  you 
must  now,  if  you  wish  to  be  respected  now  and  hereafter,  if  you  hsLve 
any  regard  for  the  honor  of  this  young  State,  or  for  her  reputation 
either  at  home  or  abroad,  throwing  aside  all  feelings  of  sympathy,  act 
upon  this  evidence.    And  when  you  act  upon  it,  there  can  be  no  doabt. 

The  judicial  name  has  been  disgraced;  the  judicial  office  has  been  per- 
verted ;  the  ermine  has  been  trailed  in  the  dust.  It  is  for  you  to  say 
whether  this  shall  be  done  with  impunity.  And  to  you,  who  have  heard 
the  testimony  and  have  seen  the  witnesses,  I  submit  this  question,  con- 
fident  that  the  honor  of  this  State  will  not  be  degraded  in  your  hands. 

[Eecess  for  thirty  minutes.] 
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AEGUMENT    FOR    THE    DEFENCE. 


ARQX7MENT   OF   G.    H.    S.   WILLIAMS. 

Mr,  WiUiams  said : 

Mr.  President,  and  Senators : — I  have  never,  in  the  course  of  more 
than  thirty  years  practice  of  my  profession,  risen  to  address  a  Court 
under  such  a  weight  of  responsibility  as  appears  to  me  to  rest  upon  me, 
as  well  as  upon  you,  upon  this  occasion. 

Yoii  have  heard  from  the  learned  and  eloquent  gentleman  upon  the 
other  side,  of  the  importance  and  magnitude  of  this  ease  so  far  as  the 
interests  of  the  State  are  concerned.  I  propose  to  show  you,  not  by 
argument,  but  by  evidence,  and  by  reference  to  your  sense  of  this  case, 
that  it  is  one  of  more  importance,  more  magnitude,  and  more  deeply 
thrilling  interest  to  this  Defendant,  than  to  any  other  person  who  hears 
nay  voice  to-day. 

You  have  been  assured  that  the  eyes  of  the  public  are  upon  you.  You 
have  been  reminded  that  you  sit  here  to  vindicate  the  majesty  of  the 
State.  Unfortunately  for  my  humble,  helpless  client  here,  we  have  but 
the  rights  of  an  American  citizen,  the  rights  of  a  single  individual  to 
present  to  you.  /  cannot  boast  of  being  backed  by  the  power  of  the 
State;  7  cannot  call  upon  you  to  show,  by  your  decision  in  this  case, 
that  the  credit  of  the  public  is  to  be  determined,  its  value  settled,  by 
your  action  here.  But  I  have  here  to  present  your  fellow  citizen — a 
single  man — a  single  citizen  of  this  Eepublic — a  single  citizen  of  this 
young  State  of  California.  And  I  have  to  invoke  your  candid,  fair,  de- 
liberate, impartial  judgment,  upon  the  evidence  that  has  been  given 
before  you ;  and  to  implore  you,  before  you  sacrifice  a  fellow  citizen,  a 
single  citizen,  to  a  tornado  of  persecution  which  has  been  raised  against 
him  here,  and  which  is  invoked  and  brought  to  bear  by  your  coordinate 
branch  of  this  Legislature,  to  judge  before  you  shall  pronounce  his  doom 
here — a  doom  that  is  more  severe,  a  doom  that  must  be  more  blighting, 
more  utterly  annihilating  to  him  and  all  his  hopes,  than  any  verdict  of 
any  jury  upon  a  trial  of  an  ordinary  offence  against  the  laws  of  the 
country. 

You  have  before  you  a  citizen  occupying  a  high  position  ;  one  in  whom 
the  people  of  his  District  have  reposed  that  contidence  which  induced 
them  to  elect  him  to  this  position.  The  people  have  not  acted  blindly 
in  this  matter.  The  people  have  not  acted  in  ignorance  of  the  man  they 
were  voting  for.  lie  was  appointed,  first.  Before  the  people  were  called 
upon  to  pass  on  his  qualifications,  he  was  appointed  to  the  office  he  now 
holds,  by  the  Executive  power  of  the  State.  The  people  had  him  on 
probation  from  January  to  September.  They  hacl  an  opportunity  of 
seeinj;  him.  They  had  before  them  his  conduct.  They  had  his  charac- 
ter as  exhibited  in  his  official  conduct ;  and,  with  all  that  light,  and  with 
the  very  same  light  which  the  witnesses  who  appear  here  against  him 
had  when  they  supported  him  for  the  high  office  of  Judge — the  very 

65 


514 

men  who  now  charge  him  with  offences  committed  before  that  election — 
they  had  before  them  then  all  this  evidence,  and  tlie  people  in  his  Judi- 
cial District  have  pronounced  their  verdict  upon  him,  so  far  as  his  gen- 
eral qualifications  and  the  integrity  of  his  general  character  is  con- 
cerned ;  and  they  have  rendered  their  verdict  in  regard  to  him,  so  far  as 
the  manner  in  which  he  had  discharged  his  official  duties  from  January 
to  September  could  enlighten  them. 

If  there  is  anything  solemn  on  earth,  it  is  seen  where  a  single  citizen 
is  arraigned  by  the  power  of  the  Government.  If  there  is  a  tribunal  on 
earth  which  sits  under  the  weight  of  solemn  judicial  duties,  it  is  the  one 
organized  as  this  is,  sitting  as  this  is — the  arbiter  of  the  destiny  or  the 
crusher  of  the  hopes  of  a  fellow  citizen,  or  the  vindicator  of  a  fellow 
citizen  against  what  I  do  not  hesitate  to  pronounce  the  most  unexam- 
pled persecution  on  the  part  of  those  now  seeking  his  destruction. 

If  laws  are  good  for  anything,  if  our  institutions  have  any  merit,  if 
we  stand  out  before  the  world  as  a  nation  peculiar  to  ourselves,  with 
institutions  peculiar  to  our  Government — those  peculiarities  rest  upon  the 
fact  that  the  policy  of  our  Government  is  that  every  citizen,  however 
humble,  is  under  the  protection  of  the  laws  of  his  country.  It  is  that, 
when  accused  of  crime,  accused  of  a  political  offence,  he  has  the  ability 
and  he  has  the  right  to  present  himself  before  a  high  and  solemn  tribunal, 
and  be  fairly  tried,  and  his  cause  fairly  judged. 

I  do  not  propose  to  occupy  your  time  by  general  remarks.  I  do  not 
propose  to  consume  any  considerable  portion  of  the  time  which  has  been 
allotted  me  by  dealing  in  general  remarks  upon  the  character  of  this 
evidence,  until  I  shall  have  given  you  some  of  the  details  of  that  evi- 
dence. 

The  charges  against  my  client  have  been  taken  up  in  their  order  by 
the  learned  Counsel  who  has  preceded  me ;  and  you  have  heard  his  in- 
genious, his  strong,  his  zealous  and  vivid  argument,  upon  each  of  these 
accusations,  based  upon  just  so  much  of  the  testimony  as  he  choee  to 
present  to  you. 

It  is  my  duty  now,  in  the  presenting  of  our  side  of  the  case  to  you,  to 
show  you  the  remainder  of  tne  evidence. 

You  are  sitting  here  to  pass  upon  the  evidence;  and  when  you  shall 
have  heard  both  sides,  when  you  shall  have  heard  the  evidence  presented 
to  you  upon  one  side  as  well  as  upon  the  other,  as  collated  by  the 
Counsel  for  the' respective  parties,  then,  and  not  till  then,  will  you  allow 
your  judgments  to  be  swayed.  Nor  will  you  come  to  any  conclusion,  or 
any  decision,  upon  the  merits  of  this  prosecution,  or  the  demerits  of  the 
defence. 

[Mr.  Williams  was  here  interrupted  by  the  announcement  and  recejv 
tion  of  a  message  from  the  Assembly.] 

Mr,  Williams, — [Continuing.]  If  I  was  influenced,  Senators,  by  the 
popular  notion  abroad,  that  this  man  is  prejudged  ]  that  his  doom  i^ 
pronounced  before  you  have  heard  the  evidence ;  that  there  will  be  a 
strict  party  vote  against  him;  that  every  member  of  this  Court,  op]>osed 
to  him  in  politics,  will  vote  for  his  conviction  here ;  if  I  had  a  suspicion 
that  that  was  the  fact,  I  would  not  stand  here  to  address  one  word  to 
you.     I  should  despise  myself  for  doing  so,  if  I  did. 

I  do  only  ask  you,  then,  to  divest  yourselves  of  all  feeling,  if  you  bare 
any;  of  all  prejudice,  if  it  has  ever  approached  you;  of  all  inclination  to 
give  undue  weight  to  the  testimony,  either  upon  the  one  side  or  the 
other ;  and  I  have  not  the  least  doubt  that  this  will  be  done. 

I  have  the  good  fortune  to  belong  to  this  slandered  party — this  party 
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which  it  has  been  undertaken  to  say  was  going  to  carry  this  conviction, 
evidence  or  no  evidence ;  and  while  I  do  not  stand  here  to  discuss  politi- 
cal parties,  their  merits  or  demerits,  I  do  insist  that  I  have  a  right  to 
vindicate  my  party  as  against  so  foul  a  wrong  as  such  a  vote  in  this  case 
would  cast  upon  it.  I  have  a  right  to  vindicate  the  character  of  Sena- 
tors against  such  aspersions.  I  have  a  right  to  expect  that  when  this 
vote  comes  to  be  given,  that  instead  of  corroborating  this  slanderous 
allegation,  which  has  been  publicly  made,  it  will  rebuke  the  slanderers, 
and  show  that  each  man's  vote  is  given  upon  the  evidence ;  upon  the  great 

Principles  of  eternal  truth,  which  should  govern  the  members  of  such 
'ourts ;  upon  the  law  and  the  justice  that,  bears  upon  and  should  be 
made  manifest  in  the  conduct  and  conclusion  of  the  case. 

Now,  Senators,  what  is  this  charge  ?  Or,  what  are  all  these  charges — 
when  considered  together,  or  separately  ? 

They  are :  First,  that  Judge  Hardy  has  been  guilty  of  corrupt  miscon- 
duct in  the  exercise  of  his  judicial  office.  That  is  the  only  charge ;  and 
there  are  various  specifications  under  that  charge. 

He  is  charged  again  :  Secondly,  with  being  a  disloyal  citizen.  He  is 
charged  with  entertaining  sentiments  which  are  not  in  unison  with  the 
sentiments  of  those  patrioti<5  citizens  who  are  ready  and  willing  at  all 
times,  and  under  all  circumstances,  to  render  the  aid  of  their  right  arm, 
as  w^ell  as  the  aid  of  their  fortunes,  for  the  protection  of  the  Govern- 
ment— ^not  only  from  foreign  invasion,  but  from  internal  treason.  He  is 
charged  with  being  a  disloyal  man.  He  is  charged  with  entertaining 
secret  enmity,  secret  hostility,  to  the  Government,  as  opposed  to  his  open 
declarations  and  calm,  deliberate,  expressions  of  sentiments  upon  the 
difficulties  before  the  country. 

Thirdly,  he  is  charged  with  having  exhibited  before  the  public,  in  the 
exercise  of  his  office,  a  want  of  that  self-respect,  and  that  veneration  for 
the  office  which  he  fills,  and  the  cause  of  virtue  in  the  abstract,  and  with 
the  violation,  in  particular,  of  a  single  virtue,  ^e  is  charged  with  a  sin- 
gle vice ;  and  it  is  the  only  one  in  this  connection  which  they  pretend  to 
fasten  upon  him.  It  is,  that  he  has  been  intemperate.  It  is,  that  he  has 
so  far  forgotten  his  self-respect,  or  so  far  lost  his  self-control,  as  to  in- 
dulge, at  times,  in  dissipation.  And  upon  that  charge  they  are  trying 
him  here. 

These  three  classifications,  when  fairly  divided,  will  cover  every  charge, 
whether  substantial,  legal,  trifling,  or  frivolous,  made  in  these  several 
Articles  of  Impeachment.  These  are  the  three  classes  of  offences  with 
which  they  charge  him  before  you,  and  upon  which  they  ask  you,  in  the 
strong  language  of  Counsel,  to  "  hurl  him  from  the  office  which  he  holds." 

Near  the  close  of  the  argument  of  my  learned  friend  who  preceded  me 
here,  on  the  part  of  the  Prosecution,  he  came  to  a  single  charge  under 
the  first  class  of  specifications,  namely,  misdemeanor  m  office,  while  in 
the  exercise  of  his  judicial  functions  upon  the  bench.  After  having  ex- 
hausted all  that  could  be  said  on  an  ex  parte,  one-sided  statement  of  the 
evidence,  as  Counsel,  he  chose  to  glean  and  separate  a  specification  from 
all  the  rest,  and  present  it  to  you  here  at  that  stage  of  his  argument. 
And  he  comes  down  to  this  single  charge,  and  he  centres  the  whole  force 
of  his  intellect,  and  of  his  zeal,  and  of  his  talents  generally,  upon  this 
one  charge ;  showing  by  the  manner  in  which  he  presented  it,  that  that 
was  the  only  one  in  which  he  had  any  hope  of  success. 

The  charge  to  which  I  allude,  is  that  of  misdemeanor  while  upon  the 
bench,  in  the  trial  of  Judge  Terry  for  fighting  a  duel  and  killing  Senator 
Broderick.  When  he  comes  to  that,  he  presents  it  to  you  as  the  real 
charge  upon  which  he  bases  his  argument. 


516 

And  I  propose,  as  briefly  as  I  can,  to  examine  that  case  and  bring  be- 
fore you  the  evidence  concerning  Judge  Hardy's  conduct  on  that  occasion. 
As  that  is  the  gravest  charge,  as  that  is  the  charge  upon  which  they  fall 
back  and  rely,  I  therefore  propose  to  present  that  charge  to  your  consid- 
eration first. 

The  indictment  charged  Judge  Terry  with  having  fought  a  duel  '*by 
previous  agi*eement " — that  is  the  language  of  the  statute,  having  fought 
a  duel  by  previous  agreement — and  in  that  duel  having  killed  one  David 
C.  Broderick.  That  was  the  charge  in  the  case  brought  before  the  Dis- 
trict Court  in  Marin  County,  where  Judge  Hardy  was  presiding. 

Now,  Senators,  let  us  look  at  this  evidence.  Let  us  see  if  the  conclu- 
sion wbicli  the  Counsel  arrives  at  with  such  apparent  confidence,  and 
with  so  much  triumph  of  tone,  is  well  founded,  well  sustained  by  the  evi- 
dence, when  you  take  the  evidence  upon  both  sides. 

And  what  is  the  evidence.  I  think  I  can  state  the  evidence  from 
memory,  without  referring  to  the  printed  testimony  as  ofiicially  reported. 
If  I  should  make  any  mistake,  if  I  should  fall  into  any  eiTor  in  stating 
this  evidence,  the  learned  and  eloquent  Counsel  who  is  to  follow  me  has 
ample  opportunity  for  correcting  me,  and  he  will  not  fail  to  do  so. 

On  the  second  day  of  July,  eighteen  hundred  and  sixty,  the  case  of 
The  People  vs.  David  S.  Terry,  was  presented  tothe  District  Court  of 
Marin  County,  to  which  it  had  been  removed  from  the  City  and  County 
of  San  Francisco,  where  the  indictment  had  been  found. 

The  People  appeared  there,  with  the  District  Attorney  of  Marin  County, 
and  the  District  Attorney  for  San  Francisco  City  and  County,  or  his  part- 
ner, for  Counsel.  They  brought  their  witnesses  there.  It  was  near  the 
Fourth  of  July.  The  trial,  if  proceeded  with,  must  necessarily  last  until 
the  Fourth  of  July.  For  the  convenience  of  all  parties  concerned,  it  was 
understood  and  arranged  that  the  case  should  be  set  for  the  sixth  day  of 
July.  It  was  so  set.  It  was  set,  in  the  language  of  the  record,  "  for  the 
sixth  day  of  July,  at  nine  o'clock  in  the  morningJ*  That  is  the  time  for 
which  the  case  was  set.  That  is  the  time  for  which  the  trial  was  an- 
nounced. That  is  the  time  that  the  Judge  sitting  upon  the  bench  was 
notified  and  understood  was  the  hour  at  which  that  trial  was  to  com- 
mence. Is  there  one  word  of  evidence  here  that  he  (the  Judge)  knew 
that  any  other  hour  was  fixed  upon  by  anybody  else  ?  Is  there  any  evi- 
dence that  the  Judge  knew  that  the  liistrict  Attorney  of  San  Francisco, 
or  his  ])artner,  was  going  to  take  down  to  San  Francisco  subpoenas  re- 
turnable at  a  later  houri'  I  ask  the  gentlemen:  Where  is  the  evidence 
of  any  such  knowledge  on  the  part  of  Judge  Hardy  ?  Xot  one  word  has 
appeared. 

Remember,  Senators,  you  are  not  here  trying  the  District  Attorney  for 
having  made  those  subpoenas  returnable  for  an  hour  after  the  time  for 
which  the  case  was  set.  Remoml)cr  that  you  are  not  trying  anybody 
here  but  Judge  Hardy.  And,  beibre  Judge  Hard}'  can  be  convicted  upon 
any  evidence  of  any  act  of  a  public  officer,  or  of  anybody  else,  in  rela- 
tion to  that  trial,  it  must  appear  that  Judge  Hardy  was  a  party  to  any 
such  arrangement,  and  that  he  had,  at  least,  a  knowledge  of  such  .a  fact 
There  is  no  such  knowledge  proven  here.  Judge  Hardy  was  as  ignorant 
of  the  time  when  the  subpccnas  would  be  made  returnable,  as  was  the 
man  the  most  remote  from  the  spot  where  the  trial  took  place. 

The  time  was  fixed  for  commencing  the  trial  at  nine  o'clock  in  the 
morning.  Judge  Hardy  knew  that  fact  5  and  that  was  all  that  he  knew 
until  after  the  jury  were  empanelled. 

I  ask  you,  is  there  any  evidence  in  this  case  at  all,  that  there  was  one 
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word  said  about  the  sabpoenas  being  made  returnable  at  ten  o'clock,  un- 
til after  the  jury  were  empanelled  ? 

They  charge  Judge  Hardy  here  with  two  offences  upon  that  trial.  They 
charge  Judge  Hardy  here  with  permitting  the  District  Attorney  to  em- 
panel that  jury  before  he  (Hardy)  knew  that  his  (the  Prosecuting  At- 
torney's) witnesses  wore  present.  And  their  theory,  the  theory  of  their 
accusation,  is,  that  Judge  Hardy  was  bound  to  exercise  a  censorship  over 
the  public  officers  of  that  county ;  that  he  was  bound  to  see  that  the 
Sheriff,  and  the  Clerks,  and  the  other  officers,  did  their  dutj^  as  officers, 
in  summoning  and  drawing  a  jury.  I  say  that  their  theory  requires  all 
this  in  eflfect.  Because,  if  ne  was  responsible  for  the  acts  of  the  District 
Attorney ;  if  he  was  bound  to  see  that  the  District  Attorney  issued  the 
proper  subpoenas,  put  in  the  proper  names,  made  them  returnable  at  the 
proper  time,  he  was  equally  bound  to  see  that  those  subpoenas  were  prop- 
erly served  here  in  San  Francisco. 

Look  to  the  extent  to  which  their  theory  will  carry  them — requiring 
Judge  Hardy  to  have  that  kind  of  presrJ^nce  which  will  inform  him,  or 
should  have  informed  him,  judicially,  that  these  officers  were  not  doing 
their  duty ;  should  have  informed  him  that  the  jury  had  not  been  properly 
drawn  by  the  proper  officers  and  in  the  proper  manner,  before  the  venire 
was  issued ;  requiring  him  to  see  when  the  venire  was  issued  ;  to  see  that 
the  Sheriff  did  his  duty,  in  summoning  the  jury  properly,  and  to  summon 
them  all,  instead  of  selecting  a  given  number.  He  was  bound  to  under- 
stand and  do  all  this,  if  their  theory  is  correct. 

And  he  was  bound  to  go  farther :  When  the  acting  District  Attorney 
of  San  Francisco,  who  went  up  to  prosecute  this  case,  when  that  officer 
took  the  subpoena  from  the  Clerk  of  that  county,  or  from  the  proper  au- 
thority for  issuing  it  there,  he  (Judge  Hardy)  was  bound  to  see  that 
Judge  Campbell,  who  represented  the  District  Attorney,  performed  his 
duty  down  here,  in  delivering  that  subpoena  to  the  Sheriff  in  proper 
time. 

The  evidence  is,  that  the  subpoena  was  sent  down  by  the  hands  of  those 
who  went  up  there  to  attend  to  the  case  on  behalf  of  The  People. 

Bight  hero,  let  me  ask  you :  Do  you  remember  when  that  subpoena  did 
reach  the  hands  of  the  Sheriff  here  ?  Look  at  the  testimony  of  Mr. 
Taylor,  the  Clerk  of  that  Court,  who  exhibits  the  record  here,  and  a  copy 
of  the  subpoena,  with  the  official  certificate  upon  the  back  of  it,  signed 
by  the  Sheriff  of  this  county,  who  summoned  the  witnesses. 

On  the  second  day  of  July,  mark  you,  this  subpoena  was  issued  and 
put  into  the  hands  of  the  prosecuting  officer,  who  came  up  there  for  the 
purpose  of  seeing  that  the  law  was  vindicated — seeing  that  the  case  was 
properl}'-  prosecuted — that  case  which  was  based  upon  an  accusation  of 
an  offence  which  must  be  proved,  if  at  all,  by  the  evidence  of  citizens  of 
this  city,  an  offence  committed  in  this  county. 

What  does  Mr.  Sheriff  Doane's  certificate  show  ?  Look  at  Mr.  Tay- 
lor's testimony  and  the  record  which  he  exhibits  here,  and  you  will  find 
that  it  shows  this  : 

*'  Shertff's  Office,  )  ^ 

City  and  County  of  San  Francisco. )  ^  ' 
I  hereby  certify  that  I  received  the  annexed  subpoena  on  the  5th  day 
of  July,  A.  D.  1860,  and  on  the  same  day  duly  served  the  same  on  P.  A. 
Holman,  J.  M.  McNulty,  (or  C.  A.  McNulty,)  D.  D.  Colton,  Thomas 
Hayes,  Henry  Fritz,  J.  W.  Lees,  B.  Lagarde,  (or  Legarde,)  and  M.  J. 
Burke — ^witnesses  therein  named — by  showing  and  explaining  to  every 
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one  of  said  witnesses,  personally,  in  the  City  and  Connty  of  San  Fran- 
cisco, the  said  annexea  original.  And  further,  that  after  due  diligent 
search  and  inquiry,  I  have  been  unable  to  find  Doctor  Sawyer,  Leonidas 
Haskell,  Calhoun  Benham,  and  Joseph  C.  McKibben,  other  witnesses 
therein  named,  within  my  city  and  county,  and  that  I  am  told  and  be- 
lieve that  the  said  Benham  and  the  said  McKibben  are  at  present  not  in 
the  State  of  California. 

CHARLES  BOANE,  Sheriff. 

By  John  Hill,  Deputy. 
San  Francisco,  Jnly  6, 1860." 

This  case  was  set  for  trial  on  the  sixth  of  July,  and  had  been  so  set 
ever  since  the  second  of  July.  And,  not  only  were  the  usual  and  ordi- 
nary officers  of  Marin  County  charged  with  this  prosecution,  but  here 
was  an  officer  sent  up  from  this  city  to  urge  that  prosecution.  That  of- 
ficer from  this  city,  acting  District  Attorney,  was  entrusted  with  that 
subpoena — to  be  brought  down  here — and  he  was  to  see  that  it  was 
properly  executed.  And  Judge  Hardy  is  sought  to  be  charged  with  the 
consequences  of  that  subpoena  not  having  been  properly  executed  here. 

From  the  second  day  of  July,  eighteen  hundred  and  sixty,  to  the  fifth 
day  of  July — and  it  don't  appear  how  late  on  the  fifth — there  never  was 
the  first  step  taken  in  regard  to  this  matter,  except  to  insert  some  new 
names  in  the  subpoena.  On  the  fifth  day  of  July — how  late  in  the  after- 
noon of  that  day  I  have  no  right  to  say,  because  the  record  don't  show 
— on  the  fifth  day  of  July,  (when,  it  will  be  remembered,  the  trial  was 
set  for  the  sixth,  at  nine  o'clock  in  the  morning,)  the  public  officer  en- 
trusted with  the  charge  of  this  business,  of  this  particular  duty,  delivers 
that  subpoena  to  the  Sheriff  of  the  City  and  County  of  San  Francisco, 
authorizing  that  officer  to  summon  witnesses  to  appear  at  Marin  County 
on  the  next  morning,  at  nine  o'clock. 

Is  Judge  Hardy  responsible  for  that  ?  Do  they  seek  to  hold  Jndge 
Hardy  liable  to  Impeachment  here,  because  of  the  neglect  to  procure 
the  summoning  of  those  witnesses  in  time  ?  Judge  Hardy  is  the  man 
on  trial  here.  Before  you  can  convict  him,  you  must  show  that  he  has 
been  guilty  of  wilful  and  corrupt  misconduct  in  this  matter. 

The  return  states  the  names  of  the  witnesses — those  whom  the  Sheriff 
found,  and  those  who  were  out  of  the  State  : 

"And  further,  that  after  due  diligent  search  and  inquiry,  I  have  been 
nnable  to  find  Dr.  Sawyer,  Leonidas  Haskell,  Calhoun  Benham,  and  Jo- 
seph C,  McKibben,  other  witnesses  therein  named,  within  my  city  and 
county,  and  that  I  am  told  and  believe  that  the  said  Benham  and  the 
said  McKibben  are  at  present  not  in  the  State  of  California." 

May  I  appeal,  for  a  moment,  to  the  history  of  those  times,  so  fre- 

?uently  and  so  freely  referred  to  in  the  argument  of  Counsel  here  ?  May 
be  permitted  to  ask  Senators  to  remember,  when  I  shall  come  to  an- 
other branch  of  this  argument,  that  Joseph  C.  McKibben  and  Calhoun 
Benham,  if  anybody,  were  the  men  who  arranged  this  duel — McKibben 
on  the  one  side,  and  Benham  on  the  other.  This  is  not  in  evidence.  I 
■tate  it  only  in  answer  to  the  statements  of  Counsel,  as  to  the  history  of 
the  prosecution  in  the  case  on  trial  there. 

Now,  what  is  the  next  step  in  this  proceeding,  concerning  which  they 
accuse  Judge  Hardy  ? 

Why,  the  witnesses  did  not  arrive  at  nine  o'clock.    Judge  Hardy  did 
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not  know,  until  after  the  jury  had  been  empanelled,  when  the  subpoena 
was  made  returnable.  I  appeal  to  your  recollection  of  the  testimony 
on  this  point.  I  have  not  time  to  read  it  now,  but  I  will  point  it  out,  if 
Counsel  will  question  this  fact.  I  will  show  the  testimony  in  relation  to 
this  matter  at  the  proper  time,  and  thus  save  the  necessity  of  recurring 
to  it  in  detail  now.  The  evidence  upon  that  point  is,  that  Judge  Hardy, 
after  the  jury  had  been  empanelled,  and  when  the  Counsel  for  Judge 
Terry  were  pressing  on  the  trial,  and  insisting  that  it  should  proceed, 
or  a  verdict  be  taken — that  then  Judge  Hardy  asked  the  District  Attor- 
ney for  what  hour  the  subpoenas  were  returnable,  and  was  answered, 
"  ten  o'clock."  Down  to  that  time,  or  up  to  that  time.  Judge  Hardy 
had  no  knowledge  contrary  to  the  supposition  that  the  subpoenas  were 
made  returnable  at  nine  o'clock. 

Why  that  subpoena  was  not  made  returnable  at  nine  o'clock — why 
that  process  did  not  summon  these  witnesses  to  appear  at  the  hour  for 
which  this  trial  was  fixed,  does  not  appear.  There  is  no  pretence,  or 
shadow  of  pretence  here,  that  Judge  Hardy  knew  anything  about  this. 

But  the  very  moment  that  Judge  Hardy  was  informed  that  the  wit- 
nesses for  the  prosecution  were  summoned  for  ten  o'clock,  he  utterly  re- 
fused to  proceed  any  farther  in  the  matter  before  the  expiration  of  the 
time  in  which  they  had  to  appear. 

Why  did  those  witnesses  not  appear  ?  Why,  say  Counsel,  it  is  a  well 
known  fact  that  the  steamboat  leaves  here,  for  San  Quentin,  at  one 
o'clock  in  the  afternoon.  By  that  boat  they  would  have  been  too  late 
on  that  day. 

But,  if  the  officer  who  had  charge  of  that  subpoena,  if  Judge  Camp- 
bell, who  was  partner  of  the  District  Attorney  of  this  city,  at  that  time, 
had  put  that  subpoena  in  the  hands  of  the  Sheriff  on  the  second  day  of 
July,  immediately  after  his  return  here,  or  on  the  third  day  of  July, 
-what  would  have  been  the  result  ?  When  would  the  witnesses  have  gone 
then  ?  When  did  TeiTy's  witnesses  go  ?  When  did  Terry  and  his 
Counsel  go  ?  They  wont  on  the  day  before.  They  arrived  there  about 
the  middle  of  the  afternoon,  or  a  little  later,  by  the  regular  conveyance 
— by  the  certain,  safe,  reliable,  mode  of  communication.  Thc}^  went  by 
steamer.  Is  there  any  excuse  for  the  witnesses  of  the  prosecution  not 
having  taken  the  same  course  ?  So  far  as  their  individual  excuse  is  con- 
cerned, it  may  be  urged,  for  aught  I  know,  that  they  were  not  sum- 
moned until  after  the  one  o'clock  boat  had  gone,  on  the  day  preceding. 
It  may  be  urged,  for  aught  I  know,  that  the  Sheriff  did  ^ot  get  the  sub- 
poena from  Judge  Campbell  until  after  one  o'clock  on  the  fifth. 

If  this  is  so,  shall  Judge  Hardy  be  made  the  victim  of  the  consequen- 
ces of  that  neglect  ?  If  that  is  the  fact,  will  you  hold  Judge  Hardy 
responsible  for  these  witnesses  not  being  there  j  or  for  having  gone  on 
at  the  usual  hour  for  opening  the  Court,  and  commencing  this  trial  after 
having  prosecuted  some  little  business  for  the  President  of  this  body, 
who  was  there  as  Counsel  in  some  civil  matters  ?  Will  you  hold  Judge 
Hardy  responsible  for  this,  and,  in  the  language  of  Counsel,  for  this 
"  hurl  him  from  the  high  position  he  now  occupies  ?" 

The  witnesses  could  have  been  there  if  they  had  been  subpoenaed  in 
time.  If  they  had  been  subpoenaed  in  time,  there  is  no  good  reason  why 
they  should  not  have  been  there  in  time. 

They  did  not  arrive  at  the  county  seat  of  Marin  County  until  after 
half  past  twelve  o'clock  on  the  next  day — on  the  day  when  the  case  was 
set  for  trial.     The  trial  was  set  for  nine  o'clock  in  the  morning ;  and  the 
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witnesses,  without  the  knowledge  of  Judge  Hardy,  were  summoned  to 
appear  at  ten  o'clock. 

The  witnesses  started  in  time  to  get  there  (at  San  Rafael)  at  half 
past  twelve  o'clock — three  and  a  half  hours  after  the  time  fixed  for  the 
trial ;  two  and  a  half  hours  after  the  time  mentioned  in  the  subpoena. 

And  because  of  this  dereliction  of  duty  somewhere ;  because  of  the 
failure  to  prepare  that  prosecution,  and  to  bring  those  witnesses  there  in 
time,  they  ask  you  to  "  hurl "  Judge  Hardy  from  the  Bench. 

Not  only  did  they  not  get  in  all  their  witnesses  there  by  the  time 
fixed  by  the  subpoena,  or  within  reasonable  time  thereafter,  but  when 
they  came  there,  I  undertake  to  say,  in  answer  to  a  statement  made  be- 
fore you,  which  was  evidently  intended  to  operate  as  evidence — ^in  an- 
swer to  that,  I  undertake  to  say :  Had  they  been  there,  they  could  not 
have  made  out  a  case  against  Judge  Terry,  according  to  the  terms  of  the 
indictment. 

When  Judge  Campbell  stated,  for  the  purpose  of  showing  Judge 
Hardy's  "wilful,"  and  "  partial,"  and  "corrupt"  feeling,  and  conduct,  in 
this  case,  when  he  undertook  to  state  that  he  could  procure  a  witness 
who  he  had  been  informed  would  swear  that  when  Judge  Hardy  came  off 
the  bench  he  declared  that  "  If  this  had  failed,  they  had  another  string 
that  would  catch  them."  That  declaration  was  made  before  3''oa,  Sena- 
tors, in  open  Court.  That  declaration  has  gone  into  the  public  newspa- 
pers, and  has  produced  its  effect  upon  Judge  Hardy.  It  has  gone  into 
the  papers,  too,  without  one  single  allusion  to  the  reply  that  I  made; 
which  was,  that  Judge  Hardy's  solemn  assurance  was  to  me,  in  the  coo- 
fidential  relation  of  Counsel  and  client,  that  Judge  Frink  could  not 
testify  to  any  such  statement  of  his ;  but  that,  on  the  contrary,  Judge 
Hardy,  when  he  came  from  the  bench,  did  express  to  the  Counsel  for 
Judge  Terry,  his  regret  that  they  should  have  pursued  the  course  which 
they  did,  and  insisted  upon  their  strict  right. 

And,  when  I  state  that  the  prosecution  in  that  case  had  failed  to  use 
ordinary  diligence — that  it  was  their  fault — that  the  fault  in  the  case  all 
lay  at  their  door — I  will  ask  the  Counsel  to  point  me  to  one  word  of 
evidence  which  they  had  witnesses  there  to  give,  which  could  have  made 
out  even  2k  prima  facie  case  against  Judge  Terry,  upon  that  occasion. 

They  say  that  Judge  Hardy  knew,  in  advance,  about  the  course  of  this 
defence.  They  charge  Judge  Hardy  with  information  as  to  the  line  of 
defence.  If  he  did  know,  if  he  was  aware  of  the  theoiy  of  the  case  on 
the  part  of  the  defence,  what  evidence  was  going  to  be  given,  and  what 
course  was  going  to  be  pursued — I  say,  "  the  course  that  was  going  to  be 
pursued."  because  Judge  Campbell  told  you,  this  morning,  that  Judge 
Hardy  was  familiar  with  the  whole  programme  of  the  defence — I  say, 
that  if  Judge  Hardy  had  a  knowledge  beforehand  of  the  entire  pro- 
gramme, he  knew  that  the  prosecution  could  not  make  out  their  case,  as 
they  had  prepared  it. 

What  was  that  charge  ? 

"  The  People  of  the  State  of  California  against  David  S.  Terry,  in- 
dieted  for  killing  David  C.  Broderick,  in  a  duel  fought  hi/  previous  wjrtt- 
ment."  That  is  the  offence  the  statute  makes.  And  that  is  the  offence 
for  which  Judge  Terry  was  indicted.  He  was  not  indicted  for,  and  could 
not  be  convicted  of,  having  killed  David  C.  Broderick,  in  any  other  man- 
ner, under  our  statute.  Under  that  indictment,  the  prosecution  could 
not  have  proved  that  Terry  killed  Broderick,  and  rested  there.  The 
offence  would  not  then  have  been  made  out.  The  offence  consisted  in 
fighting  a  duel  b^  previous  appointment  and  agreement.     And  I  need  not  ask 
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Counsel  if  there  is  one  word  of  evidence  here  going  to  show  that  the 
prosecution  was  prepared  to  make  out  this  offence.  And  if  Judge  Camp- 
bell was  here — and  I  regret  exceedingly  that  he  is  not — I  would  ask 
him — since  he  has  made  a  statement  here,  which  we  took  as  evidence, 
without  oath — whether  there  was  a  man  there,  or  whether  there  was  a 
man  who  was  coming  there,  as  a  witness,  who  could  have  sworn  to  any 
previous  arrangement  to  fight  this  duel? 

There  is  something  very  siornificant  in  Sheriff  Doane's  return.  Joseph 
McKibben  and  Calhoun  Benham  are  out  of  the  State.  Judge  Campbell 
appealed  to  your  knowledge  of  the  history  of  this  transaction.  I  appeal 
to  3'our  knowledge  of  the  history  of  this  transaction,  too.  He  appealed 
to  your  knowledge  of  the  case,  for  the  purpose  of  showing  the  import- 
ance of  the  case,  the  excitement  it  produced,  the  character  of  the  par- 
ties that  were  engaged  in  it — ^for  all  this  is  not  in  evidence.  I  appeal  to 
your  knowledge  of  the  Kistory  of  the  case,  to  show  that  it  is  just  as  well 
known  from  that  history  that  Joseph  C.  McKibben  and  Calhoun  Ben- 
ham  were  the  only  men  who  knew  anything  about  this  "  previous  ar- 
rangement and  agreement "  to  fight  a  duel.  And  if  Judge  Hardy  had 
been  the  warm  friend  of  Judge  Terry  which  they  accuse  him  of  having 
been,  if  he  had  had  the  knowledge  which  they  accuse  him  of  having  had, 
if  ho  had  known  the  programme  of  the  case,  he  would  have  known  that 
upon  a  trial  of  the  merits  of  the  case,  there  would  not  have  been  a  legal 
possibility  of  convicting  Terry. 

In  connection  with  Judge  Campbell's  statement,  that  Judge  Prink 
"would  swear  to  an  expression  by  Judge  Hardy :  That  there  was  another 
string  that  would  catch  them.  That  is  a  mere  paraphrase  upon  what 
Judge  Frink  would  have  sworn  to.  The  proof  would  have  been,  that 
Judge  Hardy,  on  that  occasion,  expressed  to  Counsel  for  Terry  his  re- 
grets at  what  had  taken  place,  rebuked  them,  declared  that  he  thought 
they  were  unwise  in  taking  the  course  they  did,  and  insisting  upon  their 
strict  legal  right ;  well  knowing,  if  he  had  the  knowledge  which  they  ac- 
cuse him  of  having;  knowing,  probably,  at  that  time,  after  the  trial  was 
over,  aflcr  he  had  come  off  the  bench  ;  knowing  by  that  time,  from  the 
conversation  of  Counsel  and  bystanders,  what  the  proof  on  the  part  of  the 
prosecution  would  have  been ;  knowing  that  they  could  not  have  made 
out  any  case  against  Judge  Terry — for  the  reason  that  they  had  not  pre- 
pared their  case  properly,  that  they  had  not  the  evidence  of  a  previous 
arrangement  and  agreement  to  fight  the  duel. 

This  is  the  answer,  which  I  only  make  for  the  purpose  of  counteract- 
ing that  most  extraordinary  statement  of  Judge  Campbell — concerning 
what  he  could  prove  by  a  witness  which  he  could  not  get  here.  True, 
you  have  no  right  to  attach  one  particle  of  credence  or  importance  to 
that  statement ;  but  I  have  seen  fit  to  contradict  it  to  this  extent — be- 
lieving that  I  have  gone  no  farther  than  the  circumstances  which  sur- 
round the  evidence  in  the  case  warrant  me  in  going. 

Now,  let  us  see  what  the  evidence  is  of  the  proceedings  before  Judge 
Hardy  on  that  morning. 

You  have  Mr.  Shafter's  testimony  first.  And  I  beg  leave  to  give  you 
the  whole  of  that  again.  I  want  every  word  of  it;  and  I  want  you  to 
remember  it. 

Mr.  Campbell  asks  the  witness,  Mr.  Shafter,  his  place  of  residence,  his 
occupation,  and  how  long  he  had  resided  here. 

I  read  from  page  one  hundred  and  twenty-nine  of  the  official  report : 

66 
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"  Q. — Did  you  attend  the  July  term  of  the  Seventh  Judicial  District, 
held  in  Marin  County,  in  the  year  eighteen  hundred  and  sixty? 

A. — I  have  heen  in  attendance  upon  the  Marin  Circuit  Court  almost 
every  term  since  eighteen  hundred  and  fifty-six.  I  think  that  I  was 
there  present  at  this  July  term,  eighteen  hundred  and  sixty.  I  see,  by 
this  piece  of  paper  which  I  hold  in  my  hand,  that  I  must  have  been  pre- 
sent at  the  Jul}'-  term,  eighteen  hundred  and  sixty. 

Q. — Do  you  recollect  the  pendency  of  a  case  in  that  Court,  during  that 
July  tenn,  entitled  *  The  People  of  the  State  of  California  against  David 
S.  Terry  ? ' 

A. — I  was  in  San  Eafael  on  the  second  or  third  of  July,  eighteen 
hundred  and  sixty,  when  the  case  was  called  in  the  District  Court  there. 
According  to  my  recollection,  it  was  set  for  trial  for  what  seems  to  have 
been  the  sixth  of  July.  I  should  not  remember  the  day,  but  that  I  see 
the  minutes  state  that  it  was  the  sixth  of  July.  • 

Mr.  Williams. — At  what  time  was  it  that  it  was  set  for  trial  ? 

A. — I  think  it  was  the  second  or  third  of  July  when  the  order  was 
entered. 

Mr.  CampbeU. — Who  presided  at  that  term  of  the  Court  ? 

A. — The  present  Kespondent,  Judge  Hardy. 

Q. — The  case  to  which  you  allude  was  founded  upon  an  indictment  for 
the  killing  of  David  C.  Broderick  in  a  duel,  fought  by  appointment  ? 

A. — I  never  read  the  indictment,  myself.  I  was  present,  perhaps,  and 
heard  it  read  in  Court.  But  I  do  not  know  that  I  even  heai*d  it  read. 
That  was  the  indictment,  undoubtedly. 

Q. — ^Now  state  all  you  know  in  reference  to  the  proceedings  on  that 
trial. 

A. — I  think  that  on  the  day  on  which  it  was  set  for  trial,  it  was  set  for 
nine  o'clock  of  this  day — the  sixth  of  July,  eighteen  hundred  and  sixty. 
I  was  there  in  the  Court  room,  having  some  business  of  my  own,  at  that 
time,  to  transact  before  the  Court.  The  Court  went  in  in  the  morning,  and 
the  case  was  called.  Upon  the  case  being  called,  there  was  something 
said  by  the  District  Attorney  about  his  not  being  able  to  go  on  with  the 
trial,  on  account  of  the  absence  of  witnesses.  He  stated  that  he  had 
caused  them  to  be  subpoenaed  ;  and  I  think  that  the  phrase  was,  that  he 
had  exhausted  all  the  means  known  to  the  law  to  get  them  there.  He 
said  that  they  were  not  there.  But  I  understood  him  to  say  that  they 
were  then  in  a  boat  in  the  *  creek ' — a  small  creek  in  which  boata  come 
up  to  within  a  mile  and  a  half  of  the  Town  of  San  Eafael." 

This  is  what  took  place  before  the  empanelling  of  the  jury. 

They  first  charge  Judge  Hardy  with  misconduct,  in  allowing  that 
jury  to  be  empanelled  at  that  time.  They  then  charge  him  with  miscon- 
duct in  not  having  delayed  the  trial  after  the  jury  had  been  empanelled, 
and  a  recess  had  been  taken,  and  the  hour  for  the  return  of  the  subpoena 
had  arrived. 

Upon  this  first  branch,  as  to  whether  Judge  Hardy  erred — ^not 
whether  he  wilfully  and  corruptly  pressed  on  that  trial — but  as  to 
whether  he  even  erred,  as  a  Judge,  in  any  respect,  in  allowing  that  jury 
to  be  empanelled  before  the  witnesses  had  arrived — upon  this  branch  of 
the  case,  I  have  now  a  word  to  say. 

The  District  Attorney  stated  that  the  witnesses  had  not  arrived  ;  that 
he  had  issued  his  subpoena,  and  exhausted  his  power  to  get  them  there. 
It  was  there  stated,  when  that  jury  were  about  to  be  empanelled,  that 
the  witnesses  were  in  the  creek,  in  the  creek  that  comes  up  within  a 
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mile  aBd  a  half  of  the  Court  House.  That  was  stated  in  open  Court. 
That  was  communicated  to  Judge  Hardy  sitting  upon  the  bench,  and 
Judge  Hardy,  upon  that  information,  permitted  them  to  proceed  with 
the  empanelling  of  the  jury;  believing,  undoubtedly,  as  everybody 
there  believed,  that  that  statement  was  true — that  if  the  witnesses 
'were  there  in  the  creek,  they  would  be  up  at  the  Court  House  by  the 
tinne  the  jury  were  empanelled.  Was  there  any  error  then  on  the  part 
of  Judge  Hardy,  in  allowing  that  trial  to  proceed  ?  Not  in  pressing  on 
the  trial — as  they  sought  to  show ;  not  in  saying  " Time  is  up;"  not  in 
doing  anything  in  favor  of  accelerating  proceedings  in  that  case — ^but 
was  there  any  error  on  his  part,  in  that  he  did  not,  when  the  District 
Attorney  said  that  the  witnesses  were  in  the  creek,  that  he  did  not  stop 
the  District  Attorney  from  empanelling  the  jury  until  such  time  as  the 
witnesses  should  arrive  ?  Why,  if  he  had  done  that,  would  it  not  have 
been  the  most  extraordinary  proceeding,  on  the  part  of  a  Judge,  that  was 
ever  heard  of  in  criminal  jurisprudence  ?  When  a  public  officer,  who  is 
entrusted  with  this  class  of  business,  avows  that  his  witnesses  are  in 
sight,  or  in  a  boat  in  a  creek  near  by,  and  asks  to  have  the  jury  em- 
panelled, would  it  not  be  a  most  extraordinary  thing  for  a  Judge  to  say  : 
"  Mr.  District  Attorney,  I  will  not  allow  you  to  go  on,  until  I  see  your  wit- 
nesses here  in  Court.  I  will  not  take  your  word  in  regard  to  their  being 
in  sight,  or  near  at  hand.  I  want  to  see  the  men  here;  I  want  to  see 
who  you  can  rely  upon  as  witnesses,  before  I  will  let  you  go  on  and  em- 
panel a  jury."  Would  not  that  have  been  a  most  extraordinary  exer- 
cise of  judicial  power? 

*'  I  understood  him  [that  is,  the  District  Attorney]  to  say  that  they 
were  then  in  a  boat  in  the  *  creek ' " — 

Who  were  in  the  boat  ?     The  witnesses  for  the  prosecution,  of  course. 

"  — A  small  creek  in  which  boats  come  up  to  within  a  mile  and  a  half 
of  the  Town  of  San  Eafael.     It  was  then  suggested  " — 

"  Suggested "  by  whom  ?  By  Judge  Hardy  ?  No.  Judge  Hardy 
made  no  such  suggestion.  It  was  then  "  suggested  "  between  Counsel 
that  the  empanelling  of  the  jury  should  proceed ;  that  the  witnesses 
were  in  the  creek.  **  They  will  be  here  before  we  can  get  our  jury  em- 
panelled," is  the  "  suggestion"  of  Counsel  among  each  other.  And 
right  here  Judge  Hardy  is  made  the  object  of  a  grave  accusation,  upon 
which  he  is  sought  to  be  removed  from  office,  and  forever  disgraced. 
And  this  is  their  strong  charge;  this  is  the  accusation  which  they  sup- 
pose is  a  clincher  upon  this  whole  charge  of  misconduct  in  office — saved 
ror  the  last,  and  presented  with  such  apparent  confidence. 

"  It  was  then  suggested  that  the  trial  should  proceed — as  I  understood 
it,  with  the  expectation  that  these  witnesses  might  arrive  in  time  to  be 
examined  in  the  case.  The  Clerk  of  the  Court,  Mr.  Taylor,  who  is  pre- 
sent here,  from  a  paper  in  his  hand  was  directed  to,  or  on  direction  did, 
read  the  call  of  the  jury." 

Not  to  empanel  the  jury  then,  upon  that  paper. 

If  there  was  this  haste,  if  there  was  this  precipitation,  which  is 
charged,  in  reference  to  this  case,  why  did  they  allow  this  time  to  be 
wasted  in  reading  over  this  long  list  of  names  made  by  the  Clerk,  or  the 
venire  that  had  been  returned  by  the  Sheriff. 

"  The  Clerk  of  the  Court,  Mr.  Taylor,  who  is  present  here,  from  a 
paper  in  his  hand,  was  directed  to,  or  on  direction  did,  read  the  call  of 
the  jury." 
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The  whole  jury.  Eead  the  list  of  the  names  of  the  whole  jury  sum- 
moned. And  yet  they  have  endeavored  to  carry  the  idea  here,  that 
there  was  nothing  done  in  that  ease,  except  to  merely  take  up  a  paper 
and  read  from  the  top — by  agreement  of  Counsel — the  first  twelve 
names,  and  put  their  owners  in  the  box.  Precipitation  !  Were  they  in 
a  hurry  ? 

Who  gave  the  direction  to  use  up  this  time  in  the  calling  of  the  whole 
panel,  so  as  to  see  who  were  present,  before  proceeding  to  empanel  the 
jury  ? 

^^Mr.  CampheU. — Who  gave  that  direction  ? 
A.— The  Court,  I  think,  Sir. 
Q. — Judge  Hardy  ? 
A.— Yes,  Sir." 

Was  Judge  Hardy  in  a  hurry?  Did  he  want  to  "precipitate"  this 
trial  ?     Why  did  he  waste  this  time,  pray,  if  he  did  ? 

"3fr.  Campbell. — Who  gave  that  direction  ? 

A.— The  Court,  I  think,  Sir. 

Q. — J  udge  Hardy  ? 

A. — Yes,  Sir.  That  call  was  for  the  purpose,  I  suppose,  of  ascertain- 
ing what  jurymen  were  present  under  the  venire.  I  do  not  know  the 
number  of  names  that  were  called  ;  but  there  must  have  been  quite  up 
to  thirty  or  forty  names,  I  should  think.  I  might  overstate  the  number, 
perhaps,  but  I  should  think  there  were  thirty  or  forty  names.  Most  of 
those  who  were  called,  responded.  Some  few  were  absent.  After  the 
call  had  been  gone  through  with,  Judge  Hardy  asked  the  Counsel  how 
they  would  have  the  jury  empanelled  ;  whether  it  should  be  taken  from 
the  Clerk's  list,  or  drawn  from  the  box.  Mr.  Hoge,  who  appeared  for 
the  defendant,  after  a  moment's  hesitation,  responded  that  they  were 
willing,  or  that  they  consented — I  do  not  recollect  the  precise  terminol- 
ogy of  the  phrase — that  they  were  willing  to  take  the  jury  fi-om  the 
Clerk's  list.  And  the  District  Attorney,  either  with  or  without  being 
appealed  to,  assented  to  that  mode  of  drawing  the  jury.  According  to 
this  agreement,  twelve  names  were  called,  and  the  individuals  who  re- 
sponded to  those  names  took  their  seats  in  the  jury  box." 


They  agree  that  the  names  should  be  taken  from  the  Clerk's  list. 
And  the  Prosecution  here  make  that  the  subject  of  accusation — that 
Judge  Hardy  allowed  the  District  Attorney,  that  Judge  Hardy  did  not 
interfere  to  prevent  the  District  Attorney  from  consenting  to  this  mode 
of  calling  and  empanelling  a  jury!     And  it  was  stated  here,  in  one  of 
these  interlocutory  discussions,  that  such  a  thing  was  never  heard  of  before, 
as  calling  the  list  of  jurors  from  the  venire,  witnout  the  list  of  names  hav- 
ing been  cut  up  and  put  into  a  box.     We  proved,  by  one  of  their  own  wit- 
nesses, that  it  had  been  done  ;  proved  that  it  had  been  done  in  the  Third 
District,  in  Alameda  County,  by  the  consent  of  the  District  Attorney. 
And  the  Judge  did  not  venture  to  interfere  with  that  consent,  and  with 
that  mode  of  empanelling  a  jury.     In  that  case,  the  whole  jury  were  cm- 
panelled  in  as  short  a  time  as  was  this.     Their  own  evidence  shows  that. 
Their  witness  swears  to  that.     On  the  trial  of  a  capital  offence,  too. 
On  a  trial  which  was  to  involve  the  death  of  the  defendant  if  he  was 
convicted.     And  there  the  Judge  allowed  the  Counsel  to  pursue  their 
own  course. 
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But  what  is  the  objection  to  this  ?  What  is  the  objection  to  calling 
"the  names  right  down  through  ?  Was  it  an  agreement  that  they  would 
positively  take  the  first  twelve  jurors  named  ?  No ;  there  were  some 
challenges.  Three,  at  least,  were  rejected.  Two  rejected  upon  exam- 
ination, one  peremptorily  challenged,  as  they  went  along. 

Where  is  the  wrong  in  this  ?  Counsel  told  you  that  it  was  the  usual 
course  for  the  defendant's  Counsel,  as  well  as  the  prosecutors,  to  have  a 
copy  of  the  jury  list  from  the  Clerk  before  a  criminal  trial  commences. 
They  know,  on  both  sides,  what  names  are  on  that  list.  Docs  it  nece&- 
earily  result,  that  because  they  agree  to  waive  the  putting  of  the  names 
in  the  box,  objectionable  men  are  taken  as  jurors  :  Why,  the  right  to 
object  to  each  and  every  name,  when  called,  that  is  seen  upon  that  list, 
IB  just  as  perfect  as  if  the  names  had  been  put  into  a  box  and  drawn 
therefrom.  And  that  ri^ht  was  exercised.  A  name  was  called,  and  the 
man  was  objected  to  on  the  one  side  or  the  other.  Questions  were  asked, 
and  upon  the  answers  two  jurors  were  set  aside.  Another  one  was  asked 
whether  he  sympathized  with  the  Vigilance  Committee  or  not.  He 
replied  that  he  did.  lie  was  objected  to  by  Terry's  Counsel.  Judge 
Hardy  decided  that  the  entertaining  of  that  sympathy  did  not  consti- 
tute a  disqualification  on  the  part  of  that  juror.  And  Judge  Hardy  was 
Terry's  friend,  they  say.  He  was  hustling  through  this  trial,  they  say. 
He  was  bent  on  an  acquittal  of  Terry,  right  or  wrong,  they  say.  Upon 
that  examination  Judge  Hardy  decided  that  Judge  Terry's  objection  to 
the  juror  was  not  well  taken,  that  it  was  not  a  valid  objection.  '•  Then," 
said  the  Counsel  for  the  defence,  "  we  challenge  him  j^eremptorily." 
And  that  man  was  challenged  peremptorily. 

Does  this  look  like  "hurrying  through  the  empanelment  of  a  jury" — 
"  taking  the  first  twelve  names  called?"  Does  this  look  as  though  there 
was  an  understanding  and  intention  exhibited  there  to  empanel  that 
jury  in  the  shortest  possible  time,  and  take  a  verdict  before  those  wit- 
nesses could  arrive  from  their  reported  distance — a  mile  and  a  half  dis- 
tant from  the  Court  House — in  the  "  creek  ?" 

They  went  through  the  list  in  the  usual  manner.  Mr.  Hoge  tells  you 
that  there  -tVas  nothing  unusual  in  the  mode  of  empanelling  that  jury. 
He  has  tried  a  great  many  jury  cases.  He  has  thirty  years'  experience,  I 
think — twenty  or  twenty-five  years'  experience,  certainly.  Ue  has  tried 
a  great  many  cases;  and  there  was  nothing  in  the  mode  of  empanelling 
that  jury,  or  in  the  time  in  which  it  was  empanelled,  thai  was  at  all 
unusual,  or  that  struck  him  as  anything  extraordinary. 

Other  witnesses  testify  to  the  same  thing.  Other  witnesses  whom 
they  call,  testify  that  there  was  nothing  unusual  in  the  mode  of  em- 
panelling that  jury.  Judge  Hardy  overruled  Judge  Terry's  objection  to 
a  juror. 

Mr.  Shaftor  testifies,  in  rej)ly  to  the  question  as  to  who  gave  the  direc- 
tion to  call  the  entire  list  of  jurors  before  commencing  to  empanel  a 
jury — ''  The  Court,  I  think,  Sir."  The  Court  ordered  this  consumption 
of  time. 

Mr.  Shafter  subsequently  says  : 

"  That  call  was  for  the  purpose,  I  suppose,  of  ascertaining  what  jury- 
men were  present  under  the  venire.  I  do  not  know  the  number  of 
names  that  were  called;  but  there  must  have  been  quite  tip  to  thirty  or 
forty  names,  I  should  think.  I  might  overstate  the  number,  perhaps, 
hut  I  should  think  there  wore  thirty  or  forty  names.  Most  of  those 
who  were  called,  responded.    Some  few  were  absent.    After  the  call  had 
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been  gone  through  with,  Judge  Hardy  asked  the  Counsel  how  they 
would  have  the  jury  empanelled;  whether  it  should  be  taken  from  the 
Clerk's  list,  or  drawn  from  the  box.  Mr.  Hoge,  who  appeared  for  the 
defendant,  after  a  moment's  hesitation,  responded  that  they  wci-e  wil- 
ling, or  that  they  consented — I  do  not  recollect  the  precise  terminology 
of  the  phrase — that  they  were  willing  to  take  the  jury  from  the  Clerk's 
list." 

Take  it,  of  course,  subject  to  objection  on  either  side,  as  each  name 
should  be  called. 
Mr.  Shaft er  continues : 

"And  the  District  Attorney,  either  with  or  without  being  appealed 
to,  assented  to  that  mode  of  drawing  the  jury." 

According  to  the  theory  of  the  Prosecution,  Judge  Hardy  ought  to 
have  interposed  then,  and  said,  "  You  must  not  draw  the  jury  in  that 
way,  Mr.  District  Attorney.  You  are  not  doing  your  duty  to  the  pablic 
You  must  have  the  names  cut  up  and  put  in  a  box."  And  the  Counsel 
have  claimed  that  the  mode  adopted  here,  was  an  unprecedented,  an- 
heard  of  way  of  empanelling  a  jury.  And  yet  the  evidence  shows  that 
this  was  not  an  unprecedented,  nor  an  unheard  of,  nor  a  very  unoanal 
mode  of  drawing  a  jury. 

"According  to  this  agreement,  twelve  names  were  called,  and  the  indi- 
viduals who  responded  to  those  names  took  their  seats  in  the  jury  box." 

Took  their  seats  in  the  jury  box,  preparatory  to  being  examined. 

After  they  had  taken  their  seats  in  the  jury  box,  they  were  examined, 
and  three  of  them  were  set  aside  ;  and,  of  course,  three  more  were  sum- 
moned into  the  box,  subject  to  the  same  kind  of  examination,  subject 
to  the  same  right  of  cross  examination  which  existed  before,  subject  to 
the  fullest  scrutiny  from  both  sides. 

And  why  was  not  this  kind  of  scrutiny  exercised  ?  Why  did  not  the 
District  Attorney  exercise  this  kind  of  scrutiny  which  they  say  ought  to 
have  been  exercised  ?  Why  did  they  do  what  Judge  Campbell  says  is 
always  done  in  this  city — spend  a  day,  at  least,  in  empanelling  a  jury? 
Spend  a  day,  at  least,  in  questioning  and  empanelliug  a  jury  in  a  small 
county  like  Marin  County,  where  the  District  Attorney  knows  every  man 
who  is  summoned  on  a  jury,  is  aware  of  every  circumstance  by  which  he 
is  surrounded,  and  is  as  well  prepared,  when  he  sees  a  man's  face  in  the 
box,  or  hears  his  name  callecf,  to  say  whether  there  is  any  objection  to 
that  man,  as  he  would  be  if  they  spent  a  day  in  examining,  and  made  all 
the  parade  and  all  the  display,  and  exhibited  all  the  zeal  on  each  side, 
which  Judge  Campbell  says  they  are  in  the  habit  of  making  hero. 

" JIfr.  CamphelL — ^Just  let  me  ask  you  how  that  list  was  made  out  ? 

A. — Well,  it  was  read  from  a  paper  by  the  Clerk.  Whether  the  list 
was  prepared  specially  by  the  Clerk,  or  whether  the  Clerk  read  from  the 
venire  itself,  I  have  no  means  of  knowing.  I  have  no  personal  knowl- 
edge of  that  matter." 

Mr.  Taylor  tells  you  that  it  was  read  from  the  venire,  as  the  Sheriff 
returned  it.  That  fact  is  established.  The  Clerk  did  not  make  it  oat 
arbitrarily.  The  Clork  himself  says  that  he  read  it  from  the  venire  it- 
self, just  as  the  names  stood  there  and  came  to  his  hands  from  the  SheriC 
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"  The  first  twelve  Dames  which  he  called  off,  or  the  first  twelve  names 
to  which  there  were  responses,  came  into  the  box.  The  first  person 
called  was  Jacob  Short,  I  think,  who  was  accepted.  Then  they  were 
taken  down  through  the  list  regularly,  I  suppose;  perhaps  not.  One 
man  was  called  up,  and  a  challenge  for  cause  sustained  against  him.'' 

Not  taking  the  first  twelve  names  arbitrarily  and  absolutely.  Here 
was  a  man  challenged  for  cause,  and  the  challenge  sustained. 

^'  I  don't  know  as  it  is  essential  to  state  all  these  proceedings.  I  was 
myself  acquainted  with  almost  all  the  jurymen." 

Mr.  Shafler,  who  is  only  there  occasionally— only  there  occasionally — 
T«rho  lives  in  San  Francisco,  where  his  business  is,  he  was  acquainted  with 
nearly  every  juryman.  And,  if  he  had  been  District  Attorney,  he  could 
have  told,  when  a  man  was  in  the  box  whom  he  knew,  whether  he  would 
be  a  competent  and  fair  juryman,  without  going  through  this  idle  cere- 
mony of  spending  a  day  to  empanel  a  jui^y.  How  much  more  readily 
would  a  person  who  was  the  District  Attorney  of  that  small  county,  who 
resided  there,  who  was  in  the  habit  of  seeing  jurors  there  regularly,  from 
term  to  term  of  Court,  how  much  more  readily  would  he  know  any  man 
-when  he  came  into  the  box,  and  how  much  more  easily,  and  positively, 
and  frequently,  would  he  know  when  he  saw  a  man  to  whom  he  could 
have  no  legitimate  objection  ? 

"  Jacob  Short,  I  think,  was  the  first  man.  I  am  not  positive.  Mr. 
Frank,  or  Franklin  Miller,  was  asked  if  ho  had  been  a  member  of  a 
Vigilance  Committee,  and  I  think  he  responded  that  he  had  been.  He 
was  challenged,  and  I  think  that  the  challenge  was  allowed.  After  he 
left  the  box,  another  person  was  challenged,  as  prejudiced,  and  excused 
for  the  same  reason." 

Not  quite  so  "  precipitous  !" 

They  examined  one  man  here,  as  to  whether  he  had  been  a  member  of 
the  Yigilance  Committee.  The  case  was  presented  to  the  Court — 
whether  argued  or  not,  does  not  appear.  The  Court  passed  upon  it,  de- 
cided upon  it,  and  he  left  the  box.  Another  person  was  challenged, 
as  prejudiced,  and  excused  for  the  same  reason. 

"  Q. — Who  were  those  jurymen  challenged  by  ? 

A. — By  the  defendant's  Counsel ;  by  the  Counsel  of  Terry. 

Q. — Go  on  with  your  account  of  the  proceedings,  if  you  please. 

A. — A  man  was  called;  whose  name  I  have  forgotten,  and  was  asked 
if  he  had  ever  belonged  to  a  Vigilance  Committee.  He  replied  that  he 
had  not.  He  was  asked  if  he  sympathized  with  the  Vigilance  Commit- 
tee.    After  a  moment's  reflection,  he  said  No. 

Q. — Who  were  these  questions  asked  by  ? 

A. — By  the  defendant's  Counsel.  I  think  that  he  was  peremptorily 
challenged.' 
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"  Peremptorily  challenged,"  after  the  Court  had  decided  that  it  was 
no  objection  to  a  man  that  he  had  sympathized  with  the  Vigilairce  Com- 
mittee. 

Mr.  Shafber  continues : 
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"  There  were  no  Triers,  according  to  my  recollection.  After  these 
two  or  three  persons  left  the  box,  others  were  called,  from  the  list  the 
Clerk  hud,  to  fill  up  the  panel.  The  District  Attorney  interposed  no 
challenge,  according  to  my  recollection.  I  beg  pardon;  there  was  one 
case,  which  I  overlooked.  One  of  the  persons  called  to  the  box  was 
inquired  of  as  to  whether  he  sympathized  with  the  Vigilance  Committee. 
He  stated  that  he  did.  For  this  he  was  challenged  by  the  respondent's 
Counsel.  But  Judge  llardy  intimated  that  he  did  not  think  that  this 
constituted  sufficient  ground  for  challenge.  The  District  Attorney — I 
sat  in  the  bar,  only  three  or  four  feet  from  him — then  said  something  in 
a  kind  of  a  mumbling  tone,  which  I  could  irot  hardly  understand.  From 
what  I  did  understand,  however,  I  gathered  that  he  assented  to  the 
challenge. 

Q. — 'iou  understood  that  the  District  Attorney  allowed  the  challenge? 

A. — Yes,  Sir.  I  understood  Judge  Hardy  to  state  that  if  the  District 
Attorney  allowed  the  challenge,  of  course  it  would  be  good,  for  the  pur- 
poses of  that  trial.  The  juryman  then  took  his  seat  m  the  box,  under 
this  condition  of  things.  This  was  all  that  happened  up  to  the  time  of 
the  completion  of  the  empanelling  of  the  jury." 

The  FrcMing  Officer. — [Interrupting.]  There  is  evidently  a  misprint 
there.  That  particular  juryman  did  not  take  his  seat  then.  The  jury- 
men who  were  accepted  then  took  their  seats.  That  particular  juryman 
was  undoubtedly  discharged. 

Mr.  Williams. — Yes,  Sir. 

According  to  Mr.  Shafter,  I  have  now  given  to  you  all  that  happened 
up  to  the  time  of  the  completion  of  the  empanelling  of  the  jury. 

Mr.  Shafter's  examination  then  proceeds : 

"  Q. — How  long  did  that  occupy  ? 

A. — Well,  I  suppose  this  whole  proceeding  occupied  from  ten  to  fifteen 
minutes.  I  do  not  think  over  that  time.  1  mean,  the  mere  proceedings 
in  em])aTielling  the  jury,  after  the  reading  of  the  names.  After  the  jury 
was  empanelled,  the  District  Attorney  was  called  upon  to  proceed*; 
when  ho  nuide  substantially  the  same  statement  as  before.  The  defend- 
ants then  claimed — 1  think  that  they  claimed— either  that  the  case  pro- 
ceed, or  that  a  verdict  be  rendered.  I  think  that  they  claimed  a  ver- 
dict. 

Q. — I  will  ask  you  if  you  have  a  memorandum  made  by  you  at  the 
time,  concerning  this  matter? 

A. — I  came  home,  and  made  a  memorandum  the  next  morning. 

Mr.  CamphcU. — Perhaps  you  had  better  refer  to  that,  for  the  purpose  of 
refreshing  your  recollection. 

A. — I  sliould  only  do  so  for  the  purpose  of  refreshing  my  recollection; 
I  think  that  I  recollect  all  the  circumstances  now,  without  the  aid  of  any 
such  reference.  I  may  not  give  the  precise  order  in  which  matters  pro- 
ceeded. Judge  Hardy,  at  this  moment,  upon  the  verdict  being  claimed, 
asked  the  District  Attorney,  Haralson,  at  what  hour  the  witnesses 
were  summoned  to  appear,  or  when  the  subpoenas  were  returnable.  I 
believe  that  Mr.  Haralson  said  ten  o'clock.  Judge  Hardy  then  looked 
at  his  watch,  and  told  the  Counsel  for  the  defendant  that  they  had  better 
wait  until  the  hour  had  arrived  when  the  subpoenas  were  returnable.** 

Here  is  the  first  intimation  that  Judge  Hardy  ever  had  that  the  sub- 
poena was  not  returnable  at  nine  o'clock.     Before  that  time,  knowing 
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that  the  case  was  set  for  trial  at  nine  o'clock,  he  presumed  that  the  wit- 
nesses for  the  prosecution  were  summoned  to  appear  at  that  hour.  And 
when  proceedings  were  commenced,  the  District  Attorney  stated  that 
the  witnesses  were  in  sight,  in  a  small  hoat  in  the  creek.  That  was 
Judge  Hardy's  idea  of  the  matter,  until  the  empanelling  of  the  jury 
was  completed.  When  the  empanelling  was  completed,  the  Counsel 
for  the  defence  moved  that  the  trial  proceed;  that  the  prosecution 
produce  their  witnesses;  and  that,  if  the  prosecution  had  no  wit- 
nesses, a  verdict  be  taken  in  favor  of  the  defendant — ^to  which  he  was 
entitled.  The  defendant  then,  under  those  circumstances — as  has  been 
testified  by  competent  witnesses  on  the  stand — ^was  strictly  entitled  to  a 
verdict. 

"After  the  jury  was  empanelled,  the  District  Attorney  was  called  upon 
to  proceed ;  when  he  made  substantially  the  same  statement  as  before. 
The  defendants  then  claimed — I  think  that  they  claimed — either  that 
the  case  proceed,  or  that  a  verdict  be  rendered.  I  think  that  they 
claimed  a  verdict. 

Q. — I  will  ask  you  if  you  have  a  memorandum  made  by  you  at  the 
time,  concerning  this  matter  ? 

A. — I  came  home  and  made  a  memorandum  the  next  morning. 

Mr,  Campbell. — Perhaps  you  had  better  refer  to  that  for  the  purpose  of 
refreshinff  your  recollection. 

A. — I  should  do  so  only  for  the  purpose  of  refreshing  my  recollection ; 
I  think  that  I  recollect  all  the  circumstances  now,  without  the  aid  of  any 
such  reference.  I  may  not  give  the  precise  order  in  which  matters  pro- 
ceeded. Judge  Hardy,  at  this  moment,  upon  the  verdict  being  claimed, 
asked  the  District  Attorney,  Haralson,  at  what  hour  the  witnesses 
were  summoned  to  appear,  or  when  the  subpoenas  were  returnable. 
I  believe  that  Mr.  Harahon  said  ten  o'clock.'' 

This  is  the  first  intimation  that  Judge  Hardy  ever  had  of  ten  o'clock 
in  connection  with  these  witnesses. 

"  I  believe  that  Mr.  Haralson  said  ten  o'clock.  Judge  Hardy  then 
looked  at  his  watch,  and  told  the  Counsel  for  the  defendant  that  they  had 
better  wait  until  the  hour  had  arrived  when  the  subpoenas  were  returna- 
ble. He  said  that  it  lacked  five  minutes  of  that  hour.  I  looked  at  my 
own  watch,  and  found  that  it  lacked  twenty  minutes  often.  I  then  went 
out  on  the  stoop  before  the  Court  House,  and  looked  to  see  if  I  could 
discover  the  boat  containing  the  witnesses  who  were  expected.  I  could 
not  discover  it.  I  then  went  down  stairs,  and  into  a  saloon  kept  by  Mr. 
Gordon.  His  clock  was  a  little  faster  than  my  watch — some  few  min- 
utes.    I  compared  my  watch  with  his  clock." 

Senators  will  remember  that  another  witness  testified  that  Gordon's 
clock  was  a  very  poor  time-keeper ;  that  sometimes  it  was  too  fast,  and 
sometimes  it  was  too  slow.  Mr.  Shafber  verified  his  watch  by  that  clock 
in  Gordon's  saloon.  He  did  not  know  but  that  it  was  a  regular  time- 
keeper. He  presumed  that  it  was.  He  compared  his  watch  with  that 
clocK,  and  found  that  the  clock  was  a  few  minutes  faster  than  his  watch. 

'*  I  then  went  back  to  the  Court  House,  and  started  to  go  up  the  in- 
side stairs.  There  are  inside  and  outside  stairs  to  the  Court  House,  and 
the  Court  room  is  in  the  second  story.    As  I  got  into  the  vestibule  of 
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the  Court  room,  I  met  the  jurymen  coming  out.    I  then  looked  at  my 
watch  again,  and  found  that  it  lacked  some  minutes  of  ten.     I  then 

Eassed  into  the  Court  room  to  attend  to  some  business  of  my  own.  I 
elieve  that  I  have  stated  all  the  substantial  facts  connected  with  the 
transaction,  so  far  as  they  came  under  my  observation ;  except  that  I 
may  have  overlooked  some  incidents  which  did  not  come  to  my  memory 
in  the  course  of  the  recital  which  I  have  made. 

Q. — The  case  was  then  ended,  was  it  ? 

A. — Yes,  Sir ;  I  believe  it  was.  I  stayed  there  the  balance  of  the 
morning  hours,  and  left  at  one  o*clock.  When  I  got  back  into  the  Court 
room,  I  ascertained  that  a  verdict  of  "  2^ot  Guilty  "  had  been  entered, 
and  the  jury  discharged.  Of  the  circumstances  attendant  upon  the  ren- 
dition of  the  verdict,  I  have  no  personal  knowledge  whatever. 

Q. — State  whether  this  case  was  one  which  had  excited  a  great  deal  of 
public  interest  throughout  the  State. 

[Mr.  Williams  objected  to  this  question,  on  the  ground  that  the  testi- 
mony it  would  draw  forth  would  be  immaterial.] 

Mr,  Campbell. — I  think  it  is  material.  It  is  material  in  this  point  of 
view.  We  propose  to  show  that  this  case  had  excited  extraordinary  in- 
terest throughout  the  State ;  that  there  was  a  very  general  feeling  of 
excitement  in  relation  to  it ;  that  the  venue  had  been  changed  from  the 
County  of  San  Francisco,  where  the  indictment  was  found,  to  the  County 
of  Marin.  We  propose  to  show  that  during  this  trial — I  can  hardly 
designate  it  by  that  name — no  attempt  was  made  to  interrogate  a  sinsrie 
juryman  as  to  whether  he  had  formed  or  expressed  any  opinion  in  rela- 
tion to  the  merits  of  the  case.  That  there  was  an  evident,  clear,  palpa- 
ble combination,  between  all  parties  there  engaged,  to  throw  the  case 
out  of  Court  by  resort  to  indecent  haste  in  the  empanelling  of  the  jury. 
That  the  course  of  proceeding,  then  and  there,  was  entirely  unprece- 
dented. That  from  all  the  facts  and  circumstances  then  and  there  exist- 
ing, it  was  the  clear  duty  of  the  Judge  to  hav^  interfered  in  such  a  man- 
ner as  to  have  delayed  the  case,  at  least — when  he  had  every  reason  to 
believe  that  the  witnesses  for  the  prosecution  would  shortly  be  in  attend- 
ance. 

[Mr.  Williams  interrupted  Mr.  Campbell,  by  saying,  that  as  a  compro- 
mise, and  for  the  purpose  of  avoiding  the  summing  up  of  the  case  at  this 
stage,  he  would  withdraw  his  objection  to  the  question.] 

Mr.  Campbell. — Please  state,  Mr.  Shaflber,  whether  you  know  that  this 
was  a  case  which  was  considered  in  common  popular  conversations? 

A. — Undoubtedly  it  was  so,  throughout  the  State. 

Q. — In  regard  to  which,  popular  feeling  was  very  generally  excited? 

A. — No  doubt  of  it.  I  do  not  think  that  there  ever  was  a  case  in 
California  which  excited  so  much  public  attention,  or  excited  more  gene- 
ral feeling.  The  people  of  this  State  are,  perhaps,  more  familiar  with 
affairs  of  a  horrible  character  than  the  people  of  any  other  State  ;  but  I 
think  that  this  affair  attracted  far  more  than  Q,n  ordinary  share  of  atten- 
tion, and  aroused  far  more  than  an  ordinary  amount  of  interest  and  ex- 
citement. I  should  say  that  there  was  far  more  excitement  or  feeling  in 
relation  to  the  matter,  than  there  was  in  regard  to  the  case  of  Pen  Johns- 
ton, who  was  tried  in  the  same  county  for  the  killing  of  Ferguson  in  a 
duel.  I  know  that  most  people  were  talking  about  it.  ^any  people 
were  in  the  habit  of  talking  about  it  in  a  very  excited  manner.  The  pub- 
lic press  indulged  in  several  very  severe  animadversions,  or  coromenta, 
rather,  in  regard  to  the  removal  of  the  case  from  the  Fourth  to  the  Sev- 
enth Judicial  District.    'No;  I  think  I  may  say  that  animadversions  is 
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the  proper  word  to  use  in  that  coEnection.  I  recollect  that  the  public 
press  denounced  the  transaction ;  and  assigned  as  a  reason  for  the  change 
of  venue,  the  desire  or  intention  of  clearing  the  defendant  by  an  unfair 
proceeding. 

Q. — Was  the  person  wTiose  killing  was  mentioned  in  the  indictment  a 
Senator  of  the  United  States  ? 

A. — Yes,  Sir,  he  was. 

Q. — And  was  the  defendant,  who  was  charged  with  the  killing  of  a 
United  States  Senator  in  a  duel,  a  Judge  of  the  Supreme  Court  of  this 
State,  immediately  previous  to  the  occurrence  of  the  duel  ? 

A. — Yes,  Sir. 

Q. — ^And  did  he  leave  the  bench  of  the  Supreme  Court  of  this  State, 
resign  his  commission  as  one  of  the  Judges  of  our  Supreme  Court,  just 
before  engaging  in  that  duel  ? 

A. — ^Yes,  Sir. 

Q. — State  what  is  the  usual  practice  in  regard  to  the  examination  of 
jurors,  and  the  empanelling  of  persons  as  jurymen,  in  criminal  cases 
which  have  excited  a  general  public  interest  r " 

And  here  Mr.  Shafter  states  the  general  practice,  according  to  his  ob- 
servation. Upon  that  subject,  there  is  some  conflicting  testimony.  I 
will,  therefore,  mark  this,  and  leave  it  until  I  come  to  remark  upon  the 
subject  of  the  duties  and  the  customs  of  a  Judge,  generally. 

"  Q. — And  the  whole  matter  ended  when,  by  your  watch,  it  wanted 
some  little  time  of  ten  o'clock  ? 

Mr.  WiUiams. — Well,  if  it  please  the  Court,  I  object  to  this  recapitula- 
tion of  evidence  by  the  Counsel. 

Q. — ^Was  anything  said  there  by  the  Court,  or  District  Attorney,  in 
regard  to  issuing  attachments  for  witnesses? 

A. — As  to  that,  I  have  no  conclusive  recollection.  There  might  have 
been  something  said  in  regard  to  that;  but  I  think  not. 

Q. — Did  the  District  Attorney  say  anything  in  relation  to  the  wit- 
nesses for  the  prosecution  being  on  their  way  to  the  Court  ? 

A. — He  stated,  at  the  outset,  that  he  was  either  informed,  or  knew  of 
Lis  own  knowledge — I  think  that  he  stated  it  as  a  fact — that  the  wit- 
nesses for  the  prosecution  were  in  the  creek,  and  would  be  up  in  a  short 
time. 

Q. — What  were  the  modes  of  communication,  at  that  time,  between 
San  Francisco  and  San  Kafael,  the  county  seat  of  Marin  County,  when 
these  proceedings  took  place  ? 

A. — Well,  there  was  the  regular  steamboat  communication,  as  it  ex- 
ists at  the  present  time.  There  was  a  steamboat  that  ran  daily  between 
San  Francisco  and  Petaluma,  which  touched  at  Point  Quentin,  which  is 
at  a  distance  of  four  or  five  miles  from  Sun  Eafael.  There  was  not  a 
wharf  at  San  Quentin  at  that  period,  however.  At  the  same  time  there 
were  a  number  of  small  sailing  vessels  which  ran  up  into  the  *  creek,' 
to  within  a  mile,  or  a  mile  and  a  half,  of  the  Court  House.  The  steam- 
boat always  landed  at  San  Quentin.  These  witnesses  were  understood 
to  be  expected  by  a  sailboat,  and  it  was  said  that  this  boat  had  actually 
arrived  in  the  '  creek.' 

Q. — At  what  time  did  they  arrive  ? 

A. — At  about  one  quarter  to  twelve. 

Q. — Do  you  recollect  what  was  the  state  of  the  wind  on  that  day  ? 
Whether  it  was  adverse  or  propitious  for  their  getting  up  7 
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A. — My  impression  is,  that  it  was  adverse  to  their  getting  up  theo.  I 
think  they  landed  at  Point  San  Quentin,  instead  of  coming  up  the  creek; 
and  came  up  to  the  county  seat  by  stage,  or  other  conveyance — a  dis- 
tance of  four  miles,  or  four  miles  and  a  half.  I  know  that  I  went  out 
when  the  District  Attorney  said  that  they  were  in  the  *  creek,'  and  looked 
for  them.  Standing  on  the  balcony  of  the  Court  House,  you  look 
toward  the  *  creek,'  as  I  now  look,  standing  where  I  am,  towards  the 
door  of  this  room ;  while  Point  San  Quentin  lies  off  at  an  angle  in  this 
direction,  [pointing]  southeasterly.  Standing  on  the  balcony  you  can 
look  clear  down  to  the  mouth  of  the  *  creek.'  So  you  would  be  enabled 
to  see  the  boat  distinctly  if  it  was  in  sight  in  the  *  creek.'  But  as  I 
said,  the  yacht  which  brought  these  persons  up,  landed  at  Point  San 
Quentin.  The  place  of  landing  at  that  point  is  not  in  sight  from  the 
Court  House.  The  witnesses  came  up  from  Point  San  Quentin  in  the 
stage,  and  I  returned  with  them  to  San  Francisco,  in  the  yacht. 

Q. — At  what  time  do  you  say  that  they  arrived  at  San  Rafael  ? 

A. — I  think  about  a  quarter  to  twelve  o'clock." 

The  difference  between  Mr.  Shafter's  time  and  the  time  of  others 
would  make  it  about  half  past  twelve  o'clock — which  is  the  testimony  of 
our  witnesses. 

Mr.  Shafter  continues  his  answer : 

"It  was  nearly  twelve  o'clock,  at  any  rate — either  a  little  before,  or  a 
little  after.     That  is,  by  my  time. 

Q. — All  this  transpired  on  the  sixth  of  July  ? 

A. — I  could  not  speak  positively,  from  my  mere  recollection,  as  to  that 
I  should  have  to  reckon  back  from  certain  days,  in  order  to  do  that.  But 
I  know,  by  reference  to  my  memorandum,  that  this  occurred  on  the 
sixth  of  July.  I  know  that  this  memorandum  was  made  by  me  the  next 
morning  after  my  return  from  San  Eafael.  That  the  trial  was  had  on 
that  day,  I  am  positive,  from  reading  this  memorandum.  I  know  that  I 
headed  it  thus : 

'District  Court,  Seventh  Judicial  District,  County  of  Marin,  July  eixth. 
eighteen  hundred  and  sixty.     People  of  California  vs.  David  S.  Terry.'  " 

Well,  there  is  no  question  about  that.    It  was  the  sixth  of  July. 

"Jlfr.  Campbell. — Have  you  stated  everything  you  know  in  relation  to 
this  case  ? 

Mr.  Shaffer. — Mr.  Campbell,  and  General  Williams  :  as  one  of  the  Triers 
of  this  case,  I  feel  compelled  to  state  a  farther  fact,  which  left  a  deep 
impression  on  my  own  mind.  I  think  I  should  state  it,  whatever  mav 
be  its  effect,  as  it  is  a  fact  which  the  Senate  is  entitled  to  know.  As  1 
understood,  there  was  one  man  who  sat  upon  that  trial,  as  a  jurjinan, 
who  had  before  sat  upon  the  jury  at  the  time  of  the  trial  of  Johnston 
for  the  killing  of  Ferguson." 

Mr.  Shafter  did  not  know  that  fact,  I  believe.  "^«  /  understood"  he 
says.  He  heard  that  there  was  one  man  sitting  upon  this  trial  who  had 
sat  upon  the  Johnston  trial.  Well,  suppose  that  this  was  the  fact.  Sup- 
pose that  Mr.  Shafter  knew  that  this  was  the  fact.  Suppose  it  was  proved 
to  be  the  fact.  Does  that  necessarily  disqualify  a  man  from  sitting  upon 
another  trial  of  the  same  kind  ?  Because  a  man  has  sat  upon  one  jury, 
empanelled  for  the  trial  of  a  man  accused  of  killing  his  fellow  in  a  duel^ 
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does  that  forever  diequalify  that  man  from  sitting  upon  another  jury, 
empanelled  to  try  a  man  for  a  similar  offence  ?  If  so,  then  every  man 
who  has  ever  sat  upon  a  jury  during  a  trial  of  a  man  for  grand  lar- 
ceny, is  precluded  from  sitting  upon  a  jury  on  another  trial  for  grand 
larceny. 

"  He  had  openly  declared,  upon  the  streets,  and  in  my  hearing,  that 
he  would  never  convict  a  man  for  killing  another  in  a  duel,  provided  the 
duel  was  a  fair  one/' 

Well,  suppose  he  had  made  this  declaration  in  Mr.  Shafber's  hearing  ? 
Did  he  declare  it  in  Judge  Hardy's  hearing  ?  Is  Judge  Hardy  responsi- 
ble for  that?  Did  Judge  Hardy  ever  know  anything  about  this  man's 
sentiments  on  this  point  ?  Did  Mr.  Shafber  ever  communicate  this  infor- 
mation to  Judge  Hardy  ?    You  are  trying  Judge  Hardy,  Senators. 

"  I  have  every  reason  to  believe  and  know  that  information  of  this 
fact  was  conveyed  to  the  District  Attorney,  and  that  he  was  well  informed 
as  to  this  matter." 

I  repeat,  you  are  not  trying  the  District  Attorney. 

"Another  fact:  There  was  a  man  on  that  jury,  who,  at  the  time  of 
its  empanelling,  was  under  indictment  for  murder;  and  who  has,  since 
that  time,  been  convicted  of  murder  in  the  second  degree." 

Mr.  Shafber  is  mistaken  in  that.  He  probably  discovered  his  mistake 
from  the  testimony  which  was  subsequently  given  in  this  case.  A  wit- 
ness from  Marin  County,  wlio  knows  all  about  the  matter,  swears  that 
this  man  was  not  under  indictment  for  murder.  He  had  been  arrested 
for  having  been  engaged  in  an  affray  there,  for  having  had  a  fight,  his 
case  had  been  examined  before  the  examining  Magistrate  there,  and  he 
had  been  discharged  by  that  Magistrate.  That  was  the  condition  of 
that  man. 

Now  suppose  Judge  Hardy  knew  this  fact.  Suppose  Judge  Hardy 
knew  that  this  man,  one  of  the  jurors  to  whom  the  District  Attorney 
did  not  object,  had  been  arraigned  before  a  Justice  and  examined  upon  a 
charge  of  murder,  and  that  the  Justice  had  discharged  him.  I  ask  you, 
whether  you  think  that  a  knowledge  of  that  fact  would  warrant  Judge 
Hardy  in  interfering  and  taking  the  case  out  of  the  hands  of  the  Dis- 
trict Attorney  ? 

But  Judge  Hardy  did  not  know  this  fact.  He  was  as  ignorant  of  it  as 
you  were  before  you  heard  this  testimony. 

Subsequent  to  this  time,  the  witnesses  say,  this  man  was  arrested 
again.  Subsequently,  the  grand  jury  did  indict  him,  and  he  was  con- 
victed of  murder  in  the  second  degree. 

But  how  was  Judge  Hardy  to  know  of  these  prior  facts — that  this  man 
had  committed  an  offence,  been  engaged  in  a  deadly  affray  ?  Or  how 
was  Judge  Hardy  to  know  that  although  this  man  had  been  discharged 
and  had  the  judicial  evidence  of  his  innocence,  that  there  was  any  proba- 
ble cause  for  putting  him  on  trial  for  that  crime  or  offence  ? 

If  Judge  Hardy  did  know  of  all  this,  did  he  know  that  this  man  was 
going  to  DC  indicted  thereafter  for  this  offence  ?  Did  Judge  Hardy  know 
of  this  trial,  indictment,  and  conviction,  which  were  going  to  take  place, 
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and  which,  according  to  Mr.  Shafter's  recollection,  had  then  taken  place 
— with  the  exception  of  the  conviction  ? 

Mr.  Shafter's  mistaken  recollection  was,  that  tliis  man  had  been  indict- 
ed, and  was  then  under  indictment.  And  it  might  seem  to  Mr.  Shafter 
to  volunteer  this  statement,  because  he  thought  the  Senate  ought  to  know 
it.  If  there  was  a  man  there  so  notoriously  improper  to  sit  as  a  juror 
as  that  man  must  be  who  is  under  an  indictment  for  murder,  and  if 
Judge  Hardy  knew  this  at  that  time,  this  would  have  been  very  proper 
evidence.  But  not  only  did  Judge  Hardy  not  know  that  fact,  but  that 
was  not  the  fact.  Mr.  Shafter  was  mistaken.  The  indictment  was  found 
at  a  later  period.  The  fact  was,  that  instead  of  this  man's  resting  under 
an  indictment,  under  a  conviction,  or  a  quasi,  ex  parte  conviction,  ne  then 
had  been  pronounced  innocent.  The  magistrate  who  had  sat  upon  his 
case  had  not  only  pronounced  that  he  had  not  been  proven  guilty,  bat, 
according  to  the  statute,  he  pronounced  that  there  was  no  probable  chubq 
for  holding  him  for  trial. 

**  Of  course,  the  fact  that  he  was  under  an  indictment  for  murder  was 
known  to  all  the  county  officers  there  assembled." 

"  Of  course,"  it  was  known  to  the  officers  there  assembled,  wh^n  the  fad 
did  not  exist ! 

Is  that  a  fact?  Did  Mr.  Shafter  mean  to  swear  that  he  knew  that  the 
county  officers  were  aware  of  the  fact  that  this  man  was  then  under  an 
indictment?  "  Of  course,"  by  this  remark,  Mr.  Shafter  meant  to  be  un- 
derstood as  saying,  that  it  must,  in  the  regular  course  of  business,  neces- 
sarily have  come  to  the  knowledge  of  these  county  officers  that  such  was 
the  fact — if  it  was  a  fact — which  it  was  not.  That  is  what  he  means  by 
the  term  "  of  course."  He  could  not  have  directly  sworn  to  that.  That 
is  a  matter  of  argument. 

I  do  not  think  that  inferences  of  witnesses  ought  to  be  presented  here. 
I  don't  think  that  witnesses  ought  to  say  "  of  course/'  etc.  'Not  even 
when  speaking  of  facts  that  do  or  did  exist — which  was  not  the  case  in 
this  instance.  I  do  not  think  that  that  is  competent  testimony.  I  do 
not  think  that  Counsel  have  a  right  to  call  out  such  "  of  catirses."  If 
this  had  been  called  out  on  the  other  side,  I  should  have  objected  to  its 
being  given  in  evidence.  ^^  Of  coxirse  they  must  have  knovm  it."  Coming 
voluntarily  from  the  President  of  this  honorable  Court,  I  did  not  choose 
to  take  that  liberty,  I  did  not  choose  to  have,  I  would  not  have,  upon  me 
even  the  semblance  of  disrespect  toward  the  Chair,  by  making  an  objec- 
tion to  this  statement  that  "  Of  course,  the  public,  the  county  officers,  all 
knew  of  this  fact ;"  meaning,  "  of  course,"  that  the  Clerk  and  the  Dis- 
trict Attorney  knew  of  this.  And  then  the  Prosecution  seek,  of  course, 
to  make  Judge  Hardy  responsible  for  what  the  District  Attorney  knew. 
What  the  District  Attorney  did  not  do,  and  what  Mr.  Shafter  thinks,  of 
course,  the  District  Attorney  did  know,  the  Prosecution  would  hold  Judge 
Hardy  responsible  for.  "  Of  course,"  all  the  officers  knew  this  fact — ^if 
it  existed — and  the  inference  that  was  to  have  been  drawn  from  this  was, 
that  Judge  Hardy  knew  of  it.  But,  unfortunately,  the  fact  did  not  exist; 
and,  of  course,  neither  the  county  officers  nor  Judge  Hardy  knew  of  it. 

President  Shafter. — [Interrupting.]  I  was,  most  unquestionably,  mis- 
taken about  the  time  when  the  indictment  was  found.  1  ought,  properly, 
to  have  stated  at  the  time  of  giving  my  testimony,  that  I  knew  that  the 
public  officers  must  have  known  that  this  man  was  there,  because  I  saw 
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him,  myself,  in  the  jail.  They  were,  undoubtedly,  better  acquainted  with 
him  than  I  was. 

Mr»  WtUiami. — Oh,  undoubtedly,  it  was  the  fact  that  this  man  was  upon 
that  jury  ? 

Mr,  Shafter, — Unquestionably.  And  if  there  had  been  an  indictment 
against  him,  the  public  officers  must  necessarily  have  known  it. 

Senator  Merrttt. — "  Of  course." 

Mr,  WiUiaim, — Now,  if  anybody  supposes  that  1  am  complaining  of  Mr. 
Shafler  for  having  volunteered  this  statement,  they  are  mistaken.  It 
was  very  proper  for  him  to  make  that  statement — if  such  had  been  the 
fact.  And,  if  he  had  stated  it  in  this  connection,  ^^  I  know  they  must 
have  known  it,  because  the  man  was  in  jail,"  whj'-,  then,  of  course,  the 
argument,  "  Of  course  they  knew  it,"  would  have  been  explained. 

%ut  the  answer  to  the  whole  thing  is,  the  fact  did  not  exist.  And  Mr. 
Shafter,  on  being  reminded  of  it  by  the  other  witnesses,  remembered  that 
it  did  not  exist. 

^'  He  [that  is,  the  man  who  was  supposed  to  be  under  indictment  for 
murder^ 
upon  the  jury 


sat  upon  that  jury ;  as  did  also  the  man  who  had  formerly  sat 
jury  m  the  Johnston  trial." 


That  is  the  statement  which  was  presented  to  this  Court  against  Judge 
Hardy.  In  addition  to  the  outrages  committed  by  the  District  Attorney, 
Judge  Hardy,  assenting,  silently  acquiescing  in  them,  as  they  say,  in  ad- 
dition to  all  these,  it  is  summed  up  that  there  were  two  men  on  the  jury 
who  should  not  have  been  there.  Mr.  Shafter  does  not  tell  you  that 
Judge  Hardy  knew  anything  about  this  fact — if  the  fact  were  so.  Mr. 
Shatter  does  not  tell  you  that  Judge  Hardy  knew  about  these  two  men, 
whom  he  declares  to  oe  improper  men  to  sit  upon  that  jury. 

One  of  these  men,  the  Fresident  thought,  was  under  indictment  for 
murder — ^known.  to  the  public  officers  to  be  under  indictment  for  murder 
— and,  consequently,  an  improper  person  to  sit  upon  that  jury.  Does  a 
member  of  this  Court  think  that  tnere  was  anything  in  the  fact  of  this 
man's  having  been  examined  before  a  magistrate  and  discharged,  that  dis- 
qualified him  from  sitting  upon  that  jury  ? 

But  the  other  man — ^what  is  the  matter  with  him,  that  he  cannot  sit 
upon  that  jury  ?  Why,  he  had  sat  in  a  duelling  case  before.  Pen  Johns- 
ton was  tried  in  that  county,  and  this  man  had  sat  upon  the  jury  in  that 
case,  and  therefore  he  could  not  sit  upon  another  jury  in  a  duelling  case. 
His  functions,  as  a  juror  in  duelling  cases,  were  exhausted.  He  never 
could  sit  again  in  such  a  case.  This  is  the  inference  that  Counsel  for  the 
Prosecution  would  draw  from  this  testimony,  if  they  had  remarked  upon 
it,  if  they  had  deemed  it  of  importance  enough  to  comment  upon  at  all. 

This  man  had  sat  upon  the  trial  of  George  Pen  Johnston. 

"  Q. — When  you  speak  of  the  Johnston  trial,  what  trial  do  you  refer 
to? 

A. — ^I  mean  the  trial  of  George  Pen  Johnston,  for  killing  Senator  Fer- 
guson in  a  duel,  on  Angel  Island." 

Then  comes  a  question  about  Judge  Terry's  position,  which  we  all 
know. 

"  Q. — Was  the  defendant  in  that  case  a  person  who  very  recently  held 
the  position  of  Chief  Justice  of  the  Supreme  Court  of  this  State  ? 
A. — ^I  so  stated." 
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And  then  the  direct  examination  closes. 

"  Q. — Have  you  now  stated  everything  that  you  know  in  relation  to 
this  case  ? 
A. — I  believe  I  have." 

And  then,  in  answer  to  this  question  of  my  own : 

^^  Mr.  Williams, — You  speak  now  of  certain  individuals  who  sat  upon 
that  jury  ? 

A. — No,  Sir.  I  did  not  state  that  I  knew,  of  my  own  knowledge.  Of 
this  I  was  informed." 

Mr.  Shafter  did  not  pretend — no,  "pretend  "  is  not  a  proper  word — did 
not  say  that  he  knew  it  positively,  although  he  thinks  now  that  he  did. 
He  knew  that  one  of  these  men  had  been  in  jail,  but  he  is  mistaken  about 
the  time  he  was  in  jail. 

"  A. — No,  Sir.  I  did  not  state  that  I  knew,  of  my  own  knowledge. 
Of  this  I  was  informed ;  /  had  no  personal  knowledge  of  it  whatever y 

Then  this  statement,  made  before  by  Mr.  Shafter,  about  these  two  im- 
proper jurors,  was  mere  hearsay.  The  President  has  given  you  what  he 
heard — ^has  given  you  a  rumor. 

"  Of  this  I  was  informed  j  I  had  no  personal  knowledge  of  it  what- 
ever. 

Q. — And  you  are  speaking  of  mere  hearsay  ? 

A. — As  to  the  fact  of  that  man's  being  upon  the  jury,  I  speak  from  in- 
formation." 

He  knew  that  the  man  was  upon  the  jury,  but  of  his  existence  he  was 
only  informed. 

"  Q. — Do  you  know  whether  anybody  told  Judge  Hardy  that  this  man 
was  on  the  jury  ?    And  that  this  was  his  condition  ? 

A. — I  have  no  personal  knowledge  as  to  that,  whatever.  But  the  in- 
dictment against  this  man,  Miller,  was  then  pending  in  that  Court." 

The  question  is:  Mr.  Shafter,  did  Judge  Hardy  know  anything  about 
this  ?  The  reply  is  :  I  have  no  personal  knowledge  that  he  did,  but  the 
indictment  was  then  pending  in  that  Court. 

What  conclusion  would  Counsel  draw  from  that  ?  Why,  that  Judge 
Hardy,  coming  from  another  Court  to  hold  a  criminal  term  in  this  county, 
must  have  known  of  this  matter  from  his  reading  of  the  docket.  Counsel 
would  say,  directly,  that  Judge  Hardy  must  have  known  this. 

But  the  fact  did  not  exist.    There  was  no  indictment. 

"  I  have  no  personal  knowledge  that  Judge  Hardy  knew  of  this  fact. 

Q. — Judge  Hardy  was  not  living  there,  was  he  ? 

A. — No,  Sir. 

Q. — That  was  not  his  District  ? 

A. — No,  Sir. 
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Q. — You  don't  know  that  Judge  Hardy  ever  heard  of  these  facts,  do 
70U? 

A.^ — I  •  do  not  know  that  Judge  Hardy  had  ever  been  personally  in- 
formed regarding  them.  I  cannot  say  whether  Miller's  indictment  was 
called,  and  his  trial  continued  that  term  or  not.'' 

If  it  was  called,  as  it  might  have  been,  Judge  Hardy  must  have  known 
it.  That  is  the  inference  left.  Must  have  known  it  from  the  identity  of 
names,  I  suppose. 

"  I  am  of  Counsel  in  Miller's  case  now,  but  was  not  at  that  time.  I 
don't  know  as  Judge  Hardy  knew  of  its  pendency  then." 

Well,  I  don't  think  he  did ;  because  it  was  not  pending. 

"  Q. — ^Now  as  regards  the  custom  and  practice." 

This  is  in  connection  with  what  1  omitted  to  read  before.  I  intended 
to  read  it  when  I  remarked  on  the  testimony  of  other  witnesses  on  that 
subject.  But  I  do  not  know  but  I  may  just  as  well  read  all  of  Mr.  Shaf- 
ter  s  testimony  now,  in  order  to  do  him  justice. 

So  I  will  turn  back  to  page  one  hundred  and  thirty-three  of  the  official 
report  of  the  testimony,  and  read  the  portion  I  omitted  before. 

"  Q. — State  what  is  the  usual  practice  in  regard  to  the  examination  of 
jurors,  and  the  empanelling  of  persons  as  jurymen,  in  criminal  cases 
which  have  excited  a  general  public  interest. 

A. — So  far  as  my  own  practice,  and  my  observation  of  the  practice  of 
others,  extends,  it  has  always  been,  in  all  cases,  the  practice  of  lawyers  to 
examine  candidates  for  jurymen  rigidly,  in  order  to  ascertain  their  precise 
mental  condition  in  reference  to  the  case  which  was  to  be  brought  before 
them.  In  every  other  case  which*  I  have  ever  known,  this  course  has 
been  pursued.  Of  course,  this  must  be  done,  in  order  that  the  Counsel 
on  both  sides  may  know  what  ground  they  are  treading  on.  The  exami- 
nation of  iurymen,  in  every  other  case  which  I  have  known  of  this 
character,  has  always  proceeded  at  some  considerable  length.  I  do  not 
recollect  of  any  case  which  ever  came  to  my  knowledge,  before  or  since 
the  time  of  which  I  am  now  speaking,  when  it  has  not  been  the  prac- 
tice to  examine  jurymen  with  particularity  in  regard  to  their  having 
formed  or  expressed  an  opinion  respecting  the  guilt  or  innocence  of  the 
prisoner.  I  wish  to  say  that  I  believe  that  Judge  Hardy  inquired  of  the 
jurymen  as  to  their  legal  qualifications ;  as  to  whether  they  were  citizens 
of  the  State,  and  as  to  how  long  they  had  resided  in  the  county." 

Judge  Hardy  did  inquire  of  jurymen  as  to  their  legal  qualifications. 

Now  there  is  a  distinction  here,  which  is  recognized  by  Counsel  all 
around.  Legal  qualification  is  one  thing.  A  challenge  on  account  of 
some  other  disqualifications  than  those  expressed  in  the  law,  is  another 
thing.  Challenges  of  favor,  challenges  of  any  preiudice,  challenges  on 
the  ground  of  any  circumstances,  which  do  not,  of  themselves,  absolutely 
incapacitate  a  man  from  sitting  as  a  juryman — these  are  not  technically 
known  as  "legal  challenges."  A  man  must  be  a  citizen,  or  he  is  not  com- 
petent to  sit  as  a  juryman.     This  is  a  legal  disqualification. 

Judge  Hardy  stated  all  the  legal  qualifications — submitted  them  to  the 
jury — asked  them  about  them.     One  of  the  witnesses  testified  that  he 
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asked  them  all  together — which,  I  believe,  is  the  usual  custom  of  Judges 
— if  they  interfere  at  all.  It  is  the  custom  to  ask  them,  or  say  to  them : 
"  If  any  of  you  are  not  citizens,  if  any  of  you  know  of  any  other  legal 
disqualification,  you  will  make  the  fact  known  to  the  Court."  Or,  "Are 
you  all  citizens?" — and  if  they  all  bow  to  that  inquiry,  that  is  the  aD- 
Hwer  to  that.  "  Have  you  all  the  qualifications  which  the  law  requires?" 
— and  if  they  respond  affirmatively  to  that,  that  is  the  end  of  that  matter. 
Judge  Hardy  did  this.  Mr.  Shafter  says,  in  terms,  that  they  assented  to 
that  inquiry. 

"  I  wish  to  say  that  I  believe  that  Judge  Hardy  inquired  of  the  jury- 
men as  to  their  legal  qualifications ;  as  to  whether  they  were  citizens  of 
the  State,  and  as  to  how  long  they  had  resided  in  the  county.  Outside 
of  that,  the  examination  of  the  jurymen  was  conducted  by  the  Attor- 
neys. 

Q. — Was  anything  asked  by  the  Attorneys  as  to  whether  the  jurymen 
had  formed  or  expressed  any  opinion  in  regard  to  the  merits  of  the 
case?" 

That  is  a  mere  matter  of  challenge — ^the  expression  or  formation  of 
opinion — that  is  not  a  "  legal  disqualification."  That  sort  of  challenge 
belongs  exclusively  to  the  Attorneys. 

"A. — I  do  not  recollect  of  a  solitary  instance  of  that  kind. 

Q. — Then  the  only  interrogatories  propounded  by  the  Court  were  as 
to  the  residence  and  citizenship  of  the  jurymen  ? 

A. — Yes,  Sir. 

Q. — And  the  whole  matter  ended  when,  by  your  watch,  it  wanted  some 
little  time  of  ten  o'clock  ? 

Mr,  Williams. — ^Well,  if  it  please  the  Court,  I  object  to  this  recapitula- 
tion of  evidence  by  the  Counsel. 

Q. — Was  anything  said  there  by  "the  Court,  or  District  Attorney,  in 
regard  to  issuing  attachments  ?" 

No ;  the  latter  part  of  this  I  have  read. 

I  believe  that  I  have  now  read  all  that  I  omitted  to  read  before.  Now 
I  will  go  on  with  the  testimony  given  on  the  cross  examination. 

"  Q. — Now,  as  regards  the  custom  and  practice  upon  criminal  trial& 
You  say  that  it  is  the  practice,  rigidly  to  interrogate  every  juryman  in 
an  important  trial  ?  Now  is  it  not  the  duty  of  the  Counsel  on  both  sides 
to  make  these  interrogations  ? 

A. — Yes,  Sir. 

Q. — Is  it  the  practice  of  the  Judge  ever  to  make  these  interrogations? 

A. — I  did  not  state  it  was  the  practice  of  the  Judge." 

Now  they  claim  that  they  have  the  opinion  of  Mr.  Shafter,  as  an 
expert,  that  it  was  the  duty  of  Judge  Hardy  to  interfere  with  the  Dis- 
trict Attorney  in  this  case.  But  I  ask  him :  "  Is  it  the  practice  of  the 
Judge  ever  to  make  these  interrogatories  ?"  His  answer  is :  "  I  did  not 
state  it  was  the  practice  of  the  Judge."     He  then  proceeds : 

"  I  don't  think  you  can  infer  any  rule  of  practice  from  the  proceedings 
in  that  case.    It  was  a  very  remarkable  case. 

Q. — ^In  criminal  cases,  is  it  the  practice  of  the  Judge  to  interrogate 
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jurors,  after  they  have  been  accepted  both  by  defendant's  Counsel  and 
the  Counsel  for  the  prosecution  ? 

A. — It  is  not  usual  for  him  to  do  so ;  because,  generally,  Counsel  do 
their  duty.  So  far  as  the  practice  is  concerned,  it  is  evidently  the  duty 
of  the  Attorneys  to  make  the  examinations,  and  not  the  Judge/' 

This  is  Mr.  Shafter's  opinion.    It  is  his  opinion  that  it  is  the  duty  of 
the  Attorneys  to  make  this  examination,  and  not  the  Judge. 
Again : 

"  Q. — ^By  the  Counsel  on  both  sides  ? 

A. — Yes,  Sir. 

Q. — Did  you  ever  know  a  case,  where  the  Counsel  for  the  prosecution 
and  the  Counsel  for  the  defence  were  present  at  the  trial— did  you  ever 
know  in  such  a  case,  in  a  single  instance,  a  Judge  to  interfere  and  take 
charge  in  the  examination  ? 

A. — I  have  known  Judges  to  interfere  and  meddle  with  business  that 
did  not  concern  them." 

Mr.  Shafter,  did  you  ever  know  a  Judge  to  interfere,  as  it  is  claimed 
here  by  the  Prosecution  Judge  Hardy  ought  to  have  interfered  ?  I  am 
not  giving  the  language  of  the  question,l)ut  that  is  the  purport.  His 
reply  is,  No,  Sir ;  but  I  have  known  Judges  to  interfere  and  meddle  with 
business  that  did  not  concern  them.    And  then  he  goes  on  : 

"  But  the  custom  is,  for  Counsel  solely  to  conduct  the  examination." 

I  am  giving  the  Prosecution's  testimony.  I  am  giving  the  testimony 
of  the  President  of  this  Court.  Mr.  Shafter,  their  own  witness,  says : 
"  But  the  custom  is,  for  Counsel  solely  to  conduct  the  examination." 

"  Q. — Now  you  speak  of  one  of  the  jurymen  having  been  challenged. 
He  was  asked  whether  he  was  a  member  of  the  Vigilance  Commit- 
tee. Another  was  asked  if  he  sympathized  with  the  Vigilance  Com- 
mittee. Now,  upon  that  last  challenge,  did  or  did  not  Judge  Hardy 
then  appoint  Triers  to  ascertain  the  competency  or  incompetency  of 
the  juiymen  ?  and  were  they  not  tried  before  those  Triers  ? 

A. — It  is  possible  that  I  may  have  become  a  little  confased  on  that 
point.  I  have  no  recollection  of  any  Triers  being  appointed.  It  is  pos- 
sible that  Triers  were  appointed  in  Miller's  case;  out  I  think  not. 

Q. — I  ask  you  whether,  in  any  one  instance.  Triers  were  appointed  by 
the  Judge,  and  a  juryman  tried  by  them  as  to  his  competency  ?  You 
answer  that  you  have  no  recollection  that  any  were  appointed. 

A. — I  said  that  I  thought  there  were  no  Triers  appointed;  and  of 
coarse  no  juryman  was  tried  by  them. 

Q. — ^Now,  by  way  of  refreshmg  your  memory,  I  will  ask  you — while 
the  proceeding  was  pending  for  the  appointment  of  Triers,  did  not  the 
District  Attorney  admit  the  challenged  ?  I  mean  in  the  case  of  Miller- 
Frank  Miller. 

A. — The  juryman  whom  you  refer  to  was  Benjamin  Miller.  There 
were  two  Millers  called  on  the  jury— one  was  Frank  Miller,  and  the 
other  Benjamin  Miller.  The  juryman  who  was  challenged  on  the  ground 
of  having  belonged  to  a  Vigilance  Committee,  was  excused  by  Judge 
Hardy,  I  think,  without  any  interposition  of  the  Triers.  I  am  quite  sure 
of  that.    I  am  sure  of  that,  because  when  a  juryman  was  challenged  for 
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sympathizing  with  the  Vigilance  Committee,  Mr.  Hoge,  of  Counsel  for 
the  defence,  contended  that  the  same  matter  was  involved  as  when  a 
man  was  challenged  for  belonging  to  a  Vigilance  Committee.  Judge 
Hardy  did  not  think  that  it  fell  within  the  same  rule." 

Judge  Hardy  overruled  Mr.  Hoge,  Judge  Terry's  Counsel. 

"  Q. — When  the  District  Attorney  stated  that  his  witnesses  were  on 
their  way  to  the  Court  House,  and  before  any  proceedings  were  had  be- 
fore the  jury,  did  not  Judge  Hardy  ask  the  District  Attorney  if  he  would 
take  out  an  attachment  ? 

A. — Well,  I  cannot  say  positively,  as  to  that.  I  have  an  impression 
that  there  was  an  inquiry  of  that  kind  made." 

Does  this  look  like  Judge  Hardy's  hurrying  this  thing  through  ?  Seiz- 
ing the  earliest  opportunity  to  close  the  case,  and  take  a  verdict  for 
Terry? 

"  I  have  an  impression  that  there  was  an  inquiry  of  that  kind  made." 

That  is :  Whether  the  District  Attorney  would  take  out  an  attach- 
ment. 

"  I  know  that  the  District  Attorney  stated  that  he  expected  that  the 
witnesses  would  be  there  soon ;  he  said  that  they  were  inside,  in  the 
creek." 

He  said  that  before  the  jury  was  empanelled — not  after.  The  District 
Attorney  said  this  before  the  jury  was  empanelled.  And  that  was  Judge 
Hardy's  reason  for  allowing  a  jury  to  be  empanelled. 

"  Perhaps  he  stated  that  it  was  for  the  same  reason  that  he  declined 
taking  an  attachment,  just  at  that  time,  if  one  was  tendered  to  him ;  but 
I  do  not  pretend  to  have  any  recollection  upon  that  point. 

Q. — Did  not  the  District  Attorney  state,  as  a  fact,  before  the  com- 
mencement of  the  empanelment  of  the  jury,  that  the  witnesses  for  the 
prosecution  were  in  the  *  creek,'  and  were  coming  up  to  the  Court  House? 

A. — He  undoubtedly  stated  that  they  were  in  the  *  creek ;'  and  he  un- 
doubtedly assented  to  the  case  going  on — so  far  as  the  empanelling  of 
the  jury  was  concerned.  I  do  not  think  he  suggested  that  they  should 
go  on ;  but  he  assented  to  it,  most  undoubtedly." 

Well,  he  did  not  suggest  that  it  should  go  on.  Mr.  Hoge's  testimony 
shows  you  a  true  picture  of  that.  Mr.  Hoge  was  there  for  the  defendant 
He  was  there  as  the  defendant's  Counsel.  It  was  his  duty  to  press  every 
chance  of  an  acquittal.  He  deemed  it  his  duty  to  insist  upon  every  legal 
right.  He  wanted  a  jury  empanelled.  The  District  Attorney  did  not 
suggest  it,  but  he  assented  to  it.  But  even  the  District  Attorney  was 
not  in  the  wrong  in  that,  for  he  was  informed  that  the  witnesses  were  in 
the  creek.  Much  less  was  Judge  Hardy  in  error,  or  to  blame,  for  he 
knew  nothing  about  the  subject. 

"A. — He  undoubtedly  stated  that  they  were  in  the  *  creek  j*  and  he 
undoubtedly  assented  to  the  case  going  on — so  far  as  the  empanelling 
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of  the  jury  was  concerned.    I  do  not  think  he  suggested  that  they  should 
go  on ;  but  he  assented  to  it,  most  undoubtedly. 

Q. — I  will  ask  you  to  state,  Mr.  Shafter — ^inasmuch  as  you  have  given 
evidence  that  properly  pertains  to  the  record — state  what  the  record 
shows  as  to  the  hour  at  which  the  jurors  were  summoned  to  appear. 

A. — I  believe  that  1  stated,  in  my  testimony  in  chief,  that  the  case  was 
assigned  for  nine  o'clock  in  the  morning.  The  entry  shows  that  on  the 
second  day  of  the  month,  a  venire  was  issued,  returnable  at  nine  o'clock 
in  the  morning.  I  see  that  there  were  twenty-five  jurors  summoned, 
instead  of  thirty  or  forty.  I  said  that  I  might  be  mistaken  in  regard  to 
the  number.  I  did  not  remember  as  to  the  venire  being  issued  on  the 
second  of  July — only  that  the  case  was  set  for  the  sixth,  and  I  presume 
the  jurymen  were  summoned  to  appear  on  the  opening  of  the  Court. 

Q. — You  stated  that  there  was  a  change  of  venue  from  the  County  of 
San  Francisco  to  the  County  of  Marin  ? 

A. — There  is  no  question  about  that,  of  course. 

Q. — ^Who  was  District  Attorney  of  this  county,  then  ? 

A.— Harvey  Brown. 

Q. — Were  Harvey  Brown  and  Judge  Campbell  both  present  there,  upon 
the  part  of  the  prosecution,  when  the  order  for  setting  the  day  for  trial 
was  made  ? 

A. — Well,  I  do  not  know  as  I  can  say  as  to  that.  I  think  that  the 
Counsel  for  prosecution  were  there  on  that  morning.  On  that  morning — 
I  must  beg  leave  to  say — I  went  over  to  San  Eafael,  with  Judge  Hey- 
denfeldt,  to  attend  to  some  cases  of  our  own.  When  we  got  there,  Judge 
Hardy  was  on  the  bench.  As  a  matter  of  convenience,  the  Court  ad- 
journed over  the  Fourth  of  July.  As  soon  as  the  Court  adjourned,  I 
immediately  went  and  got  up  my  team,  and  started  for  my  place,  twentv- 
five  miles  back  of  San  Kafael.  You  don't  mean  to  ask  me  whether  the 
order  for  setting  the  trial  was  made,  or  not,  on  that  day  ? 

Mr.  WilliaTns. — Oh,  no.  Sir ;  I  don't  mean  that,  at  all.  My  question  is, 
whether  Mr.  Brown  and  Judge  Campbell  appeared  there,  then,  against 
Judge  Terry.    Were  they  not  present  there  on  that  morning  ? 

A. — To  the  best  of  my  recollection,  persons  representing  the  prosecu- 
tion were  in  attendance  on  that  day.  I  cannot  say  whether  Judge 
Campbell  or  Judge  Brown  were  in  the  Court  room.'' 

Judge  Campbell  says  he  was  there.  Judge  Campbell  says  that  he 
went  over  there  on  behalf  of  the  District  Attorney  of  this  city  and 
county.  He  went  with  the  witnesses,  on  the  second  of  July.  He  went 
again  on  the  sixth;  although  he  says  that  the  District  Attorney  had  de- 
clined his  assistance.  Notwithstanding  that  fact,  having  put  this  sub- 
poena into  the  hands  of  the  Sheriff  on  the  fifth,  he  accompanied  the  wit- 
nesses over  there,  on  the  sixth,  and  was  there  with  them  when  they 
arrived. 

^^Mr.  Campbell. — What  time  do  you  allade  to  ? 

A. — ^Monday  morning,  the  second  of  July. 

Mr.  WiUiams, — ^At  the  time  of  setting  the  cause  for  trial  ? 

A. — Yes,  Sir. 

Q. — Were  not  several  witnesses,  on  the  part  of  the  prosecution,  from 
this  city,  there  in  attendance  at  that  time  ?  I  mean  on  the  second  of 
July.     Was  not  Mr.  Haskell,  Mr.  Sawyer,  and  others,  present? 

A. — Well,  when  I  go  there,  I  always  attend  to  my  own  business,  and 
BO  I  did  not  attend  particularly  to  this  matter.    But  I  am  quite  sure  that 
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a  portion  of  the  witnesses  were  there  on  the  morning  of  that  day  when 
the  case  was  set  for  trial.  I  have  been  trying  to  study  out  in  my  mind 
as  to  the  different  occurrences  on  those  separate  days.  I  know  that  the 
next  day  I  went  over  to  our  place,  a  distance  of  twenty-five  miles.  How 
long  I  stayed  there,  I  don't  know ;  but  I  think  I  was  back  on  the  morn- 
ing of  the  fifth.  1  think  that  Judge  Hardy  tried  a  case  of  my  own  upon 
that  day.  The  case  was  one  of  Keyes  w.  McCauley  and  others.  I  tried 
one  or  two  cases — one,  I  am  certain — ^in  which  I  was  a  party  plaintiff, 
and  I  think  I  tried  it  before  this  case  came  on ;  because,  I  recollect  par- 
ticularly, that  I  left  on  the  afternoon  after  the  Terry  trial,  and  came 
back  to  this  city.  I  don't  think  it  was  possible  that  I  should  have  time 
to  try  that  case,  after  the  Terry  trial  was  closed,  and  before  the  hour  at 
which  we  left  San  Eafael. 

Q. — On  Monday,  the  second  day  of  July,  the  morning  when  this  case 
was  set  for  trial,  was  it  not  well  understood,  and  was  it  not  announced 
distinctly  from  the  bench,  that  the  Court  would  be  opened  at  nine  o'clock, 
on  the  morning  of  the  sixth,  in  consequence  of  the  necessity  which  ex- 
isted for  Judge  Hardy  to  go  to  Mendocino  County,  to  hold  Court  there  ? 

A. — I  cannot  say  that.  I  knew  that  the  Court  was  going  to  sit  at  nine 
o'clock,  and  I  hurried  back,  with  Judge  Heydenfeldt,  in  order  to  be  ready 
to  attend  to  my  own  business  at  that  hour. 

Q. — Do  you  remember  how  you  got  that  information,  as  to  what  time 
the  Court  would  sit  ? 

A. — I  do  not  know  whether  it  was  from  Judge  Hardy,  speaking  from 
the  bench,  or  from  examining  the  record,  that  I  found  out  this  fact.  I 
do  not  doubt,  however,  that  it  was  from  hearing  the  announcement  from 
the  bench.  I  do  not  come  away  from  a  Court  without  knowing  when  I 
ought  to  get  back — that  is  certain.'' 

Well,  it  is  agreed  on  all  sides  that  the  Court  did  adjourn  to  the  sixth; 
and  the  record  shows  that  this  case  was  set  for  the  sixth  of  July,  at  nine 
o'clock  in  the  morning. 

"jl/r.  Campbell. — ^Are  you  not  mistaken  as  to  there  being  any  Coiindel 
for  the  prosecution  present  on  either  occasion  ? 

A. — ^1  am  not  mistaken  with  respect  to  the  last  occasion — ^because  they 
did  not  get  up  there. 

Q. — ^Were  there  any  Counsel  for  the  prosecution  there  on  the  first 
occasion  ? 

A. — I  could  not  say  whether  you  or  Judge  Brown  was  there.  But  my 
strong  impression  is  that  somebody  was  there,  professing  to  act  for  the 
prosecution. 

Q. — Do  you  remember  whether  either  Judge  Brown  or  myself  was 
there  at  the  time  when  the  case  was  set  for  trial  ? 

A. — I  could  not  remember  distinctly  whether  you  or  Judge  Brown 
was  in  the  Court  or  not.     District  Attorney  Haralson  was  there. 

Q. — Do  you  not  know  that  the  District  Attorney  absolutely  refused  to 
have  any  assistance  of  Counsel  in  that  prosecution  ?  And  do  you  not 
remember  that  there  was  a  good  deal  of  public  excitement  as  to  that 
fact  ?  Do  you  not  recollect  the  correspondence  published  in  the  news- 
papers in  regard  to  that  refusal  ? 

A. — As  I  have  said  before,  my  recollection  is,  that  some  one  was  there, 
on  the  part  of  the  prosecution,  at  that  time.  I  know  that  this  matter, 
of  which  you  speak,  was  a  good  deal  talked  about.  I  know  that  District 
Attorney  Haralson  came  and  talked  to  me  about  it. 
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^^  • 

Q. — ^Did  he  state  that  he  had  reAised  to  have  any  Associate  Counsel  in 

the  case  ? 

A. — Yes,  Sir. 

Mr.  Williams. — I  was  inquiring  about  the  second  of  July,  when  this 
case  was  set  for  trial — ^before  there  was  any  refusal  to  receive  Associate 
Counsel.  Now,  then,  the  recollection  of  the  witness  is  not  taxed  as  to 
whether  Mr.  Campbell  or  Mr.  Brown  was  or  was  not  rejected  as  Asso- 
ciate Counsel — that  is  not  the  question.  The  question  is,  whether  Mr. 
Campbell  or  Mr.  Brown  were  there  present  on  this  day — ^the  second  of 
July,  eighteen  hundred  and  sixty  ? 

A. — I  do  not  remember  whether  these  gentlemen  were  there  or  not. 
Somebody  was  there,  appearing  for  the  prosecution,  as  I  recollect. 
Whether  these  persons  whom  you  named,  were  there  or  not,  at  that 
time,  I  cannot  say. 

Senator  De  Long, — ^Was  there  any  clock  or  time-piece  in  the  Court 
room,  ordinarily,  used  there  to  designate  the  time  of  meeting  of  the 
Court  ?  * 

A. — ^No,  Sir  \  I  never  knew  of  there  being  any  in  the  Court  room.  I 
never  observed  any  time-piece  there. 

Senator  De  Long. — Were  you  there  at  the  time  the  Court  opened  on 
that  day  ? 

A. — ^Yes,  Sir. 

Senator  De  Long. — ^Did  you  have  a  watch  with  you  ? 

A. — ^Yes,  Sir. 

Senator  De  Long. — Did  you  look  at  your  watch  then,  to  see  at  what 
time  the  Court  opened  ? 

A. — I  do  not  think  that  I  did.  I  went  in  upon  the  Crier  announcing 
the  Court  in  session.  I  presume  that  the  Crier  made  the  announcement 
under  the  direction  of  the  Court. 

Senator  De  Long. — ^What  time  was  it  when  the  jury  were  empanelled, 
and  everything  ready  to  proceed  to  trial,  except  the  lack  of  witnesses 
on  the  part  of  the  prosecution  ? 

A. — By  my  watch,  it  was  seventeen  minutes,  or  fifteen  minutes,  before 
ten.  My  time  varied  a  little  from  the  time  of  the  clock  in  Gordon's 
saloon,  and  it  varied  a  little  from  the  time  in  this  city.  I  know,  because 
I  compared  it  with  both. 

Senator  De  Long. — You  say  that  there  was  no  time-piece  in  the  Court 
room? 

A. — ^No,  Sir ;  I  am  positive  there  was  not. 

Senator  De  Long. — ^1  wish  to  inqui;re  if  Judge  Hardy  stated  how  many 
minutes  it  lacked  of  ten  o'clock,  by  his  watch,  when  he  told  the  Counsel 
that  he  would  wait  until  ten  o'clock  before  proceeding  with  the  case  ? 

A. — I  think  that  Judge  Hardy  stated  that  it  lacked  hve  minutes  of  ten 
o'clock,  by  his  watch. 

Senator  Crane. — Did  he  then  wait  five  minutes  ? 

A. — Yes,  Sir. 

Senator  De  Long. — The  question  I  now  wish  to  ask  you  is  this :  Did 
you  at  that  time  make  an  examination  for  the  purpose  of  finding  out 
•whether  your  watch  agreed  with  other  watches  oesides  that  of  Judge 
Hardy? 

A. — I  have  stated  that  I  went  over  to  Gordon's  saloon,  and  looked  at 
the  clock  there,  and  compared  my  watch  with  his  clock,  ^[y  watch  was 
a  little  slower  than  his.  It  wanted  fourteen  or  fifteen  minutes  of  ten  by 
his  time,  and  sixteen  or  seventeen  minutes  of  ten  by  my  watch. 
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Senator  De  Long. — Do  you  say  that  his  was  slower  than  yours  ? 

A. — No,  Sir.     His  clock  was  faster  than  my  watch. 

Mr.  Campbell. — ^You  have  been  asked  as  to  whether  it  was  usual  for 
Counsel  to  exclusively  conduct  the  examination  of  jurors.  Is  it  not  the 
invariable  rule  in  all  cases,  properly  conducted — especially'  in  criminal 
cases  that  have  excited  a  good  deal  of  public  interest — for  the  Counsel 
for  the  prosecution  to  strictly  examine  witnesses  in  regard  to  their  bias 
or  prejudice  respecting  the  case  which  is  to  come  before  them  ? 

A. — I  have  never  before  known  a  case  where  this  was  not  done.  At 
that  time  I  had  been  in  practice  twenty  years,  and  never  before,  or  since 
that  time,  did  I  know  of  an  instance  where  this  examination  was  neg- 
lected. 

Q. — In  a  case  where  the  Counsel  for  the  prosecution  neglect  ta  inter- 
rogate the  jurymen  on  these  points,  and  the  Counsel  for  the  defence 
exhibit  the  same  neglect,  would  it  not  be  proper  for  the  Court  to  inter- 
fere then,  and  propound  those  inquiries? 

A. — Well,  a  case  of  that  kind  I  never  saw  before,  or  since." 

That  is  a  case  which  did  not  exist  here ;  this  was  not  a  case  where 
Counsel  on  both  sides  neglected  to  inquire  of  jurors.  The  Counsel  for 
the  defence  did  inquire  of  such  as  ho  had  reason  to  question,  and  he  was 
satisfied  with  the  rest. 

"  Q. — As  a  professional  man,  what  do  you  say  it  would  be  the  duty  of 
the  Judge  to  do  under  such  circumstances  ? 
A. — W  ell.  Sir,  the  lawyers  themselves  are  divided  upon  that  question.'* 

Now,  here  comes  the  answer  to  the  question  as  to  what  is  the  duty  of 
a  Judge.  They  have  introduced,  and  we  have  admitted,  to  make  up  part 
of  their  case,  testimony  by  lawyers  as  to  what  is  the  duty  of  a  Judge 
with  respect  to  interfering  with  the  duties  of  Counsel,  upon  the  one  side 
or  the  other. 

"A. — Well,  Sir,  the  lawyers  themselves  are  divided  on  that  question. 
I  think  that  it  is  the  duty  of  the  Court  to  try  the  case  according  as  it  is 
presented  and  conducted  by  Counsel.  I  think,  unless  the  Judge  is  satis- 
fied from  appearances  that  there  is  collusion,  or  that  the  District  Attor- 
ney is  absolutely  incompetent  to  discharge  the  duties  of  his  office — as 
most  undoubtedly  was  the  case  in  this  instance — the  Court  has  no  right 
to  interfere  in  the  premises." 

Not  only  "it  is  not  his  duty,"  but  **  he  has  no  right  to  interfere  in  the 
premises." 

"  I  don't  know  that  he  should  in  any  case." 

He  "  has  no  right  to  interfere  in  the  premises,"  unless  an  extraordinary 
case  should  arise,  and  "  I  don't  know  that  he  should  in  any  case."  That 
is  the  opinion  of  the  President  of  this  Court — a  lawyer  of  twenty  years 
standing.  "  I  don't  know  that  he  should  interfere  in  any  case."  That 
is  my  own  opinion,  says  Mr.  Shafter.  The  lawyers  are  divided  on  this 
very  subject.  But  it  is  my  own  opinion  that  the  Judge  should  try  the 
case  as  it  is  given  to  him.  And  upon  this  question  as  to  the  right  of  a 
Judge  to  interfere  with  the  examination  by  Counsel,  Mr.  Shafter's  opin- 
ion IS  expressed  to  this  farther  extent :  I  don't  know  as  h©  should  do  it 
in  any  case. 
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"  Q. — ^Yon  speak  of  the  incompetency  of  the  District  Attorney.  What 
knowledge  have  you  in  that  respect  ? 

A. — Well,  I  never  regarded  him  as  competent  at  any  time  to  try  any 
case.  As  for  this  particular  instance,  he  had  been  sodden  with  drink  for 
a  week.  I  don't  know  as  he  was  drunk  on  that  morning,  but  ho  looked 
to  me  as  if  he  had  been  drunk  for  the  whole  week  previous.  The  habits 
of  this  gentleman  are  notorious  in  his  neighborhood,  and  I  do  not  speak 
of  them  from  any  unkindness  of  feeling.  He  is  a  personal  friend  of 
mine,  but  these  are  the  facts  in  this  case,  which  ought  to  be  known." 

Now,  then,  two  of  our  witnesses  from  there  live  right  alongside  of 
this  District  Attorney,  in  that  little  town,  where,  Mr.  Taylor  says,  every 
man  pons  against  every  other  man  every  day,  almost — the  town  is  so 
small.  We  have  here  witnesses  who  are  accustomed  to  associate  with 
this  District  Attorney,  as  a  neighbor.  They  swear  that  there  was  noth- 
ing in  his  appearance  at  that  time  indicating  that  he  was  drunk,  or  that 
he  had  been  drunk  recently,  or  was  under  the  effects  of  liquor,  or  that 
be  was  in  anv  degree  incompetent  to  discharge  his  duties  in  the  ordinary 
mianner  in  which  those  officers  perform  those  duties.  I  do  not  give  their 
language,  but  that  is  the  idea  which  they  convey  most  distinctly. 

!N  ow,  here  is  another  case  where  witnesses  disagree,  in  a  matter  of 
mere  opinion,  as  to  the  condition  of  another  man. 

"Jtfr.  Campbell. — From  the  circumstances  of  the  case,  the  proceedings 
in  which  you  have  been  describing,  what  was  the  duty  of  Judge  Hardy 
in  reference  to  the  proceedings  in  that  trial  ? 

Mr.  Williams. — Mr.  Shafter  will  have  an  opportunity  to  vote  on  that 
question,  by  and  by. 

Jfr.  Campbell. — I  withdraw  the  question." 

This  is  the  end  of  Mr.  Shafter*8  testimony.  I  believe,  now.  Sir,  I  have 
read  every  word  of  your  testimony,  from  beginning  to  end.  I  believe  I 
have  not  misread,  misstated,  one  single  word  of  it.  I  am  not  conscious 
of  having  done  so.  I  have  gone  through  it,  and  read  all  that  is  material 
and  immaterial,  with  the  exception,  perhaps,  of  some  straggling  ques- 
tions and  answers  that  are  of  no  consequence  whatever.  And  I  submit 
to  the  President  himself  that  I  have  presented  his  testimony  fairly. 

Senator  Parks. — General  Williams,  do  you  say  at  what  hour  this  trial 
was  set  for  the  sixth — at  nine  or  ten  o'clock  ?  Some  of  the  Senators  do 
not  seem  to  understand  fully  as  to  that  point. 

Mr.  Williams. — I  have  the  record  here,  and  it  shows — and  Mr.  Taylor's 
evidence  will  bear  me  out  in  this — that  this  case  was  ordered  to  be  set 
for  trial  on  Friday,  tlie  sixth  day  of  July,  at  nine  o'clock  in  the  morn- 
ing. The  testimony  of  Mr.  Taylor  contains  a  copy  of  the  record.  The 
record  is  on  page  one  hundred  and  forty-one  of  the  official  report  of  the 
testimony. 

The  Presiding  Ojfficer. — The  record  shows  that  the  case  was  set  for  the 
morning  of  the  sixth  of  July,  and  the  witnesses  were  summoned  for  ten 
o'clook.    No  particular  hour  was  named  in  setting  the  case  for  trial. 

Senaior  Merritt. — The  record  shows  that  the  witnesses  were  subpoenaed 
for  ten  o'clock ;  but  there  is  no  evidence  to  show  that  the  Judge  knew 
anything  of  that  fact. 

Mr.  WiUiams. — That  is  so.  On  the  contrary,  the  evidence  shows  that 
the  Judge  did  not  know  that  the  subpoenas  were  made  returnable  at  ten 
o'clock,  until  after  the  jury  were  empanelled.    When  Mr.  Hoge  pressed 
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the  trial,  Judge  Hardy,  instead  of  assenting  to  that  proposal,  and  allow- 
ing him  to  press  it,  institutes  a  series  of  inquiries.  He  inquires  :  "Mr. 
District  Attorney,  at  what  time  did  you  subpoena  your  witnesses  to  be 
here  ?"  The  answer  is :  "At  ten  o'clock  in  the  morning."  That  is  the 
first  intimation  that  Judge  Hardy  ever  had  of  "  ten  o'clock  in  the  mora- 
inff"  as  an  hour  important  to  any  fixed  stage  of  the  proceedings. 

Now,  the  President  corrected  me  for  saying  that  the  case  was  set  for 
the  sixth  of  July,  at  nine  o'clock  in  the  morning.  He  states  that  it^was 
set  for  the  sixth  of  July,  but  not  for  nine  o'clock  in  the  morning. 

I  beg  leave  to  read  the  record,  as  presented  here  by  Mr.  Taylor.  Mr. 
Taylor  reads  from  the  Court  minutes  of  July  second,  eighteen  hundred 
and  sixty,  as  follows  : 

"  District  Court,  7th  Judicial  Distbict,  ) 

County  of  Marin.  J 

Now,  on  this  2d  day  of  July,  A.  D.  1860,  at  the  opening  of  said  Court, 
a  jury  becoming  and  being  necessary  in  said  Court  for  and  during  this 
term  thereof,  and  no  jury  having  been  ordered  or  drawn  for  this  term  of 
said  Court,  it  is  hereby  ordered  by  the  Court.,  that  the  Sheriff  summoD, 
from  the  citizens  of  the  county,  and  not  from  the  bj'^standers,  twenty-five 
persons,  to  form  a  trial  jury  for  said  Court,  to  appear  at  the  Court  room, 
in  San  Kafael,  on  Thursday,  July  6th,  1860,  at  9  o'clock,  a.  m. 

And  it  is  further  ordered,  that  the  Sheriff  summon,  from  the  citizens 
of  this  county,  and  not  from  the  bystanders,  sixty  persons,  to  form  a  trial 
jury  for  said  Court,  to  appear  at  the  Court  room,  m  San  Rafael,  on  Fri- 
day, July  6th,  1860,  at  9  o'clock,  a.  m." 

That  is  the  order  for  summoning  the  jury.  The  order  setting  the  case 
for  trial  reads  as  the  President  has  stated  it.  It  sets  the  case  generally, 
for  the  sixth  day  of  July.  The  hour  for  opening  the  Court  was  well 
known  to  everybody  to  be  nine  o'clock.  The  jury  were  summoned  there, 
by  an  order  made  in  open  Court,  for  nine  o'clock.  This  case  was  8et  for 
the  sixth  day  of  July,  and  with  these  other  matters  of  record,  this  set- 
ting fixes  the  time  for  commencing  the  trial  at  nine  o^clock  in  the  morn- 
ing. 

In  addition  to  what  I  have  already  read  concerning  the  jury's  being 
ordered  to  bo  summoned  for  nine  o'clock  in  the  morning,  all  the  evi- 
dence goes  to  show  that  everybody  understood  that  nine  o'clock  was  the 
hour  for  opening  the  Court  and  commencing  the  trial. 

I  will  now  read  the  order  to  which  the  President  calls  my  attention : 

"The  People  of  the  State  of  California, 

vs. 
David  S.  Terry. 

Indictment  for  Fighting  a  Duel,  by  previous  Appointment  and  Agree- 
ment, and  Killing  his  Antagonist,  July  2d,  1860. 
This  action  having  been  heretofore  transferred  from  the  District  Court 
of  the  4th  Judicial  District,  in  and  for  the  City  and  County  of  San  Fran- 
cisco, to  this  Court,  for  trial,  now  at  this  day  appeared  J.  H.  Haralson, 
Esq.,  District  Attorney  of  the  County  of  Marin,  on  the  part  of  The  Peo- 
ple, and  David  S.  Terry  in  person,  and  by  Counsel,  and,  by  consent,  it  is 
ordered  that  the  case  be  set  for  trial  on  Friday,  the  sixth  day  of  July, 
1860." 

These  three  orders,  altogether — the  order  for  opening  the  Court  at  nine 
o'clock  in  the  morning  on  the  sixth  of  July,  the  order  summoning  jurors 
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to  appear  at  nine  o'clock  on  the  morning  of  that  day,  the  order  setting 
the  case  for  trial  on  the  sixth  of  July — ^necessarily  give  notice  to  every- 
body that  the  trial  is  to  commence  at  nine  o'clock  on  the  morning  of  that 
day. 

There  seems  to  be  The  People's  case. 

It  would  seem  that  when  they  have  got  the  testimony  of  Mr.  Shafter, 
they  have  got  all  they  can  ask  or  expect.  They  have  got  a  version  of  it 
v^hh  which  they  seem  to  be  satisfied — a  version  of  it  which  they  say  Mr. 
Sbafter  reduced  to  writing. 

And  I  ask  you,  Senators,  upon  that  evidence — suppose  they  stopped 
right  here  and  asked  your  decision  upon  this  point — whether  Judge  Hardy 
was  guilty  of  impropriety  im  empanelling  that  jury,  or  not,  as  he  did,  or 
as  he  permitted  ?  I  ask  you  whether  Judge  Hardy,  when  the  Court 
opened  at  nine  o'clock,  when  the  venire  was  returnable  at  nine  o'clock, 
when  the  Court  convened  at  nine  o'clock,  when  the  defendant  was  there 
with  his  witnesses  and  Counsel  at  nine  o'clock,  when  the  case  was  called 
some  time  along  after  nine  o'clock,  no  intimation  yet  being  given  that 
the  witnesses  for  the  prosecution  were  not  subpoenaed  to  appear  at  nine 
o'clock,  when  the  Court,  by  way  of  caution,  asked  the  District  Attorney, 
''Are  you  ready  to  go  on  ? "  and  the  District  Attorney  answers  "Yes, 
Sir;"  and  also  asks  him,  "Are  your  witnesses  here?"  and  the  response 
is,  "  They  are  in  the  creek,  Sir,  in  sight" — I  ask  you,  if  this  was  the  only 
charge  of  impropriety — Judge  Hardy's  allowing  that  jury  to  be  then  em- 
panelled, when  the  District  Attorney  was  willing  to  proceed  to  the  empan- 
elling, and  said  that  his  witnesses  were  in  the  creek — ^I  ask  you,  whether 
you  will  convict  a  man  of  a  foul  and  infamous  crime  upon  such  evidence 
as  that?  whether  you  will  say  that  he  was  guilty  of  judicial  corruption 
in  allowing  the  Counsel  upon  both  sides  to  empanel  a  jury  when  the  wit- 
nesses on  the  one  side  were  present,  and  the  witnesses  for  the  prosecu- 
tion were  said  by  the  prosecution  itself  to  be  in  the  "creek,"  and  in  sight? 
Convict  a  man  on  such  evidence  as  that,  of  such  an  offence  as  this ! 
Convict  a  man  of  the  high  crime  of  judicial  misconduct,  because  he  al- 
lowed a  jury  to  be  empanelled  when  Counsel  on  both  sides  expressed 
themselves  ready  and  prepared  to  go  on  with  the  case,  when  the  Prose- 
cuting Attorney  avowed  tiiat  he  was  ready,  and  that  his  witnesses  were 
in  sight!  Convict  him  of  judicial  corruption  upon  such  evidence  as 
that! 

Mr.  Shafter's  testimony  alone,  striking  out  that  part  of  it  wherein  Mr. 
Shafter  admits  that  he  was  mistaken — ^and  it  is  a  very  significant  part  of 
his  evidence  too — striking  out  that  part  of  his  evidence,  and  Mr.  Shafter 
tells  a  very  different  story  from  what  he  does  with  that  evidence  in. 

Mr.  Shafter  says  that  one  of  these  jurymen  was  under  indictment  for 
murder.  He  says — of  course,  all  the  pubhc  officers  there  knew  it.  Coun- 
sel will  infer  that  Judge  Hardy  must  have  known  it.  The  question  was 
asked  Mr.  Shafter,  "  Did  Judge  Hardy  know  it  ?"  The  answer  substan- 
tially is,  "  I  don't  remember  whether  the  case  under  that  indictment  was 
called  and  continued  before  Judge  Hardy,  or  not." 

Is  not  that  a  very  material  part  in  Mr.  Shafter's  testimony  ?  Is  it  not 
the  whole  heart,  the  whole  substance,  almost,  of  Mr.  Shafter's  testimony, 
BO  far  as  they  seek  to  fasten  misconduct  on  Judge  Hardy  there  in  allow- 
ing that  man  to  sit  in  the  box  ?  With  that  testimony  in,  undisputed,  a 
strong  case  might  have  been  made  out  upon  the  argument.  With  that 
particular  testimony  stricken  out,  I  would  be  willing  to  submit  the  case 
to  you,  upon  this  point,  on  Mr.  Shafter's  testimony  alone.    But  striking 
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that  out,  and  taking  the  rest,  is  like  the  tragedy  of  Hamlet  with  the 
part  of  "  Hamlet "  left  out  "  by  particular  request." 

Now  let  us  see  what  Mr.  Taylor  says.  He  is  a  witness  on  the  part  of 
the  Prosecution.  He  is  one  of  their  own  witnesses.  By  his  testimony 
they  are  going  to  "  hurl  Judge  Hardy  off  the  bench ; "  because  Judge 
Hardy  allowed  this  jury  to  be  empanelled  when  the  witnesses  were  in  ^c 
creek — as  it  was  announced  to  him ;  because  he  sent  out  a  messen^r, 
after  the  jury  were  empanelled,  to  inquire,  and  it  was  ascertained  that 
the  witnesses  were  not  in  sight,  and  that  there  was  no  reason  to  expect 
them  immediately. 

Judge  Hardy  inquired  of  the  District  Attorney,  substantially:  "What 
have  you  done, Sir,  to  procure  your  witnesses ? "  "I  have  exhausted  all 
the  power  that  I  have  as  a  District  Attorney,"  was  the  reply.  "  Will  you 
take  an  attachment  ? "  then  inquires  the  Judge.  Mr.  Shafter  is  not  quite 
certain  that  this  inquiry  was  made,  but  the  other  witnesses  are.  Judge 
Hardy  asked  the  District  Attorney  if  he  would  take  an  attachment 
The  reply  is :  ^^  I  cannot  take  an  attachment,  because  the  subpoBna  has  not 
been  returned,  and  it  does  not  appear  that  the  witnesses  are  in  any  fault, 
and  I  cannot  attach  them."  That  is  the  legal  effect  of  the  District  Attor- 
ney's answer.  The  subpoena  was  not  returned,  and  he  ■  had  nothing  to 
base  an  attachment  upon.  And  now  they  say  that  Judge  Hardy  was 
bound  to  step  into  the  District  Attorney's  place— bound,  in  effect,  they 
Bay,  to  come  down  from  his  judicial  seat,  and  assume  the  prosecutor's 
chair,  object  to  the  proceedings  going  on,  make  himself  Counsel  for  the 

Jrosecution,  or  else  he  is  partial,  or  else  he  is  wickedly  trying  to  acquit 
udge  Terry,  "by  hook  or  by  crook." 
I  read  from  Mr.  Taylor's  evidence : 

*^^Mr.  Campbell. — Mr.  Taylor,  you  are  County  Clerk  of  Marin  County  ? 

A. — ^Yes,  Sir. 

Q. — ^Were  you  County  Clerk  in  the  year  eighteen  hundred  and 
sixty . 

A. — f  es.  Sir. 

Q. — Have  you  in  your  possession  here  the  records  and  papers  on  file  in 
relation  to  an  indictment  that  was  transferred  from  the  Fourth  Judicial 
District  to  the  County  of  Marin,  in  the  case  of  The  People  vs.  David  S. 
Terry  ? 

A. — Yes,  Sir. 

Q. — Will  you  product  those  papers  now,  if  you  please  ? 

[Witness  produces  papers.] 

Q. — Are  these  the  papers  referred  to  ? 

A. — Yes,  Sir. 

Mr,  Campbell, — Some  of  these  papers,  if  it  please  the  Court,  we  do  not 
wish  to  offer  immediately  in  evidence.  But  we  offer  the  papers,  gene- 
rally, in  evidence,  expectmg  to  use  those  we  deem  of  importance  or  per- 
tinent to  this  case.  They  are  all  to  be  considered  in  evidence,  as  r^. 
Let  me  see  the  indictment.  As  there  has  been  some  question  among 
Counsel  as  to  the  time  when  the  case  was  set,  I  will  read  the  order 
setting  the  case  for  trial : 
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Thz  Feoplb  of  thjb  State  ov  California, 

David  S.  Terry. 

Indictment  for  Fighting  a  Duel,  by  previous  Appointment  and  Agree- 
ment, and  Killing  his  Antagonist,  July  2d,  1860. 

This  action  having  been  heretofore  transferred  from  the  District  Court 
of  the  4th  Judicial  District,  in  and  for  the  City  and  CounU^  of  San  Fran- 
cisco, to  this  Court,  for  trial,  now  at  this  day  appeared  J.  H.  Haralson, 
Esq.,  District  Attorney  of  the  County  of  Marin,  on  the  part  of  The  Peo- 
ple, and  David  S.  Terry  in  person,  and  by  Counsel,  and,  by  consent,  it  is 
ordered  that  the  case  be  set  for  trial  on  Friday,  the  sixth  day  of  July, 
1860. 

There  was  no  hour  mentioned. 

Mr.  WiUiams, — The  Court  will  take  notice  that  this  paper,  which  has 
been  engrafted  in  the  judgment  roll  in  the  case,  does  not  purport  to  be 
signed  by  the  Judge.  The  record  from  which  this  is  originally  taken  is 
the  current  minutes  of  the  Court.    However,  that  can  yet  be  proved. 

Mr.  Campbell. — Well,  turn  to  the  minutes  of  July  second. 

Mr.  WiUiams. — ^And  read  the  minutes  as  they  there  stand. 

Witness. — [Heading  from  the  Court  minutes  of  July  second,  eighteen 
hundred  and  sixty  :J 

District  Court,  7th  Judicial  District,) 

County  of  Marin.  j 

Now,  on  this  2d  day  of  July,  A.  D.  1860,  at  the  opening  of  said  Court, 
a  jury  becoming  and  being  necessary  in  said  Court  for  and  during  this 
term  thereof,  and  no  jury  having  been  ordered  or  drawn  for  this  term  of 
said  Court,  it  is  hereoy  ordered  by  the  Court,  that  the  Sheriff  summon, 
from  the  citizens  of  the  county,  and  not  from  the  bystanders,  twenty-five 
persons,  to  form  a  tvisl  jury  for  said  Court,  to  appear  at  the  Court  room, 
in  San  Eafael,  on  Thursday,  July  5th,  1860,  at  9  o'clock,  a.  m. 

And  it  is  further  ordered,  that  the  Sheriff  summon,  from  the  citizens 
of  this  county,  and  not  from  the  bystanders,  sixty  persons,  to  form  a 
trial  jury  for  said  Court,  to  appear  at  the  Court  room,  in  San  Bafael,  on 
Friday,  July  6th,  1860,  at  9  o'clock,  a.  m. 

Mr.  Campbell. — What  was  the  usual  hour  of  the  meeting  of  the  Court  ? 

A. — ^Nine  o'clock. 

M-.  Campbell. — Where  are  the  subpoenas  in  the  case  for  the  prosecu- 
tion? 

Mr.  WiUiams. — ^You  have  got  the  venire. 

Senator  Crane. — ^When  are  the  subpoenas  made  returnable  ? 

Mr.  Campbell. — They  are  made  returnable  at  ten  o'clock.  Some  of  the 
witnesses  lived  in  the  county,  and  some  of  them  lived  at  a  distance,  out 
of  the  county,  which  made  this  order  proper.  [To  witness.] — You  were 
present  during  the  trial  of  Judge  Terry  ? 

A. — Yes,  Sir. 

Q. — ^Do  you  recollect  at  what  time  the  jury  were  empanelled  ? 

A#— I  do  not.  Sir. 

Q. — How  long  after  the  jury  was  empanelled,  before  the  verdict  was 
rendered  ?    If  you  recollect,  state  what  was  done  on  that  occasion  ? 

A. — I  think  that  it  was  between  five  and  ten  minutes  after  ten  o'cloclc 
when  the  verdict  was  rendered.  I  think  that  Mr.  Haralson,  District 
Attorney  of  Marin  County,  got  up  and  said  to  the  Judge  that  he  had 
issued  subpoenas  for  witnesses,  and  that  the  subpoenas  had  not  been  re- 
turned, and  that  therefore  he  could  not  ask  for  any  attachment.  He 
said  that  he  had  issued  subpoenas  for  witnesses,  but  the  subpoenas  had 
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not  been  returned,  and  the  witnesses  were  not  present.  Therefore  he 
could  not  ask  for  an  attachment. 

Q. — When  were  the  subpoenas  returnable  ? 

A. — They  were  returnable  on  July  sixth. 

Senator  Crane, — ^When  are  those  subpoenas  dated  ? 

A. — The  second  of  July. 

Mr.  CampbeU. — I  will  read  the  subpoena,  by  request  of  Senator  Perkins 
and  Senator  De  Lon^. 

[Mr.  Campbell  read :] 

State  op  California,  Marin  County,  ) 

District  Court,  7th  Judicial  District.  | 
The  People  of  the  State  of  California  to  Doctor  Sawyer,  Leonidas  Has- 
kell, F.  A.  Holman,  C.  A.  McNulty,  Calhoun  Benham,  Joseph  C.  McKib- 
ben,  D.  D.  Colton,  Thos.  Hayes,  Henry  Fritz,  J.  W.  Lees,  Legarde,  M. 
J.  Burke : 

You  are  commanded  to  appear  the  District  Court  of  the  7th  Judicial 
District,  in  and  for  the  County  of  Marin,  at  the  Court  House  in  said 
county,  at  San  Eafael,  on  the  6th  day  of  July,  A.  D.  1860,  at  10  o'clock, 
of  the  forenoon  of  that  day,  then  and  there  to  testify  on  behalf  of  The 
People  of  the  State  of  California,  in  a  criminal  action  there  pending,  be- 
tween The  People  of  the  State  of  California  and  David  S.  Terry,  defend- 
ant, on  the  part  of  The  People. 

Given  under  my  hand  this  2d  day  of  July,  A.  D.  1860. 

J.  H.  HAEALSON, 
District  Attorney  Marin  County. 

Stats  op  California,  ) 

Marin  County,  j 
The  People  of  the  State  of  California, 

against 
David  S.  Terry. 
The  proper  affidavit  having  be^n  made  by  the  District  Attorney  of  the 
County  of  Marin,  let  the  witnesses  within  named  attend  at  the  time  and 
place  mentioned  in  the  within  subpoena,  according  to  the  requirements 
thereof 

K.  B.  FKINK, 
July  2,  1860.  County  Judge  of  Marin  County. 

The  return  is  as  follows : 

Sheriff's  Office,  ) 

City  and  County  of  San  Francisco,  j 
I  hereby  certify  that  I  received  the  annexed  subpoena  on  the  5th  day 
of  July,  A.  D.  1860,  and  on  the  same  day  duly  served  the  same  on  F.  A. 
Holman,  J.  M.  McNuity,  (or  C.  A.  McNulty,)  D.  D.  Colton,  Thomas 
Hayes,  Henry  Fritz,  J.  W.  Lees,  B.  Lagarde,  (or  Legarde,)  and  M.  J. 
Burke — witnesses  therein  named — by  showing  and  explaining  to  every 
one  of  said  witnesses,  personally,  in  the  City  and  County  of  San  Fran- 
cisco, the  said  annexed  original.  And  further,  that  after  due  dili^nt 
search  and  inquiry,  I  have  been  unable  to  find  Doctor  Sawyer,  Leonidas 
Haskell,  Calhoun  Benham,  and  Joseph  C.  McKibben,  other  witnesses 
therein  named,  within  my  city  and  county,  and  that  I  am  told  and  be- 
lieve that  the  said  Benham  and  the  said  McKibben  are  at  present  not  in 
the  State  of  California. 

CHAELBS  DOANB,  Sheriff, 

By  John  Hill,  Deputy. 
San  Francisco,  July  6, 1860. 
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Mr,  Campbell. — Do  you  recollect  the  time  when  those  witnesses  for  the 
prosecation  arrived  there  ? 

A. — I  think  that  they  anived  between  eleven  and  twelve  o'clock." 

Mr.  Taylor  is  evidently  mistaken  in  regard  to  this  time.  Mr.  Shafter 
says  that  it  was  twelve  o^clock  when  they  arrived.  Allowing,  then,  the 
difference  there  was  between  his  watch  and  the  watches  of  those  with 
whom  Judge  Hardy  compared  his  time,  and  it  would  be  at  least  half 
past  twelve  o'clock  before  the  witnesses  arrived. 

"  They  brought  over  with  them  the  subpoena  and  the  return." 

That  subpoena  that  had  been  issued  on  the  second  of  July,  returnable 
on  the  sixth.  It  was  not  Mr.  Haralson  who  was  guilty  of  neglect.  If 
Mr.  Haralson  had  been  sodden  with  drink  for  a  month,  he  would  not 
be  chargeable  with  this.  Drunk  as  he  might  have  been — if  Mr.  Shafter*s 
suspicions  are  well  founded — ^right  on  the  heel  of  the  adjournment  of 
this  Court  on  the  second  of  July,  at  which  time  this  case  was  fixed  for 
the  sixth  of  July,  he  procures  a  subpoena,  with  the  order  of  the  County 
Judge  upon  it,  (it  is  dated  on  the  second,)  gives  it  to  the  special  District 
Attorney  who  came  over  there  to  see  that  this  prosecution  was  well 
conducted,  (Mr.  Campbell,)  sent  it  to  this  city  on  the  second  of  July,  by 
the  hands  of  Judge  Campbell,  to  be  served  here. 

It  never  reached  the  hands  of  the  Sheriff  here  until  the  fifth  of  July ! 

Did  Judge  Hardy  know  all  this  ?  Was  Judge  Hardy  responsible  for  a 
delay  in  issuing  this  subpoena  ?  Was  he  responsible  lov  delay  in  its  ser- 
vice? 

Not  only  should  that  subpoena  have  gone  into  the  hands  of  the  Sheriff 
on  the  third  of  July — at  least  as  early  as  that — but  at  least  as  early  as 
by  the  boat  in  which  Terry  and  his  witnesses  went  over  to  Marin,  there 
should  have  gone  over  the  Sheriff's  return ;  and  then  if  the  witnesses  did  . 
not  appear  in  due  time,  the  District  Attorney  could  have  asked  for  an 
attachment  for  them. 

Now,  then,  they  say  that  Judge  Hardy  manifests  great  precipitancy 
here,  that  he  shows  that  he  is  in  a  great  hurry  to  rush  this  trial  tnrough. 

Judge  Hardy  asks  the  District  Attorney :  "  Will  you  take  an  attach- 
ment?" What  does  he  mean  by  that?  Does  he  mean:  "  If  you  will 
take  an  attachment  now,  Mr.  District  Attorney,  I  will  go  right  on,  and 
take  a  verdict  in  this  case  "  ?  Is  that  what  the  Judge  means  ?  Why, 
Counsel  will  surely  not  pretend  that  he  means  that  ?  What  is  the  neces- 
sary legal  consequence  of  issuing  an  attachment  ?  That  the  trial  is  sus- 
pended until  a  return  is  made  on  the^attachment.  It  follows,  just  as 
surely  as  night  follows  day.  Judge  Hardy  asks :  ^^  Will  you  take  an  at- 
tachment. Sir  ?  "  And  he  asks  in  effect — and  that  is  what  every  lawyer 
knows  that  it  means — "  Will  you  take  an  attachment,  Sir,  and  have  these 

Eroceedinjgs  suspended  until  you  can  serve  it,  and  bring  those  witnesses 
ere  ?  "  That  is  what  Judge  Hardv  does.  And  if  Judge  Hardy  was  in 
such  a  hurry  to  get  through  with  this  case,  as  they  would  like  to  repre- 
sent, do  you  think  that  he  would  have  proposed  to  the  District  Attorney 
to  take  an  attachment,  and  suspend  proceedings  in  the  case  until  an  offi- 
cer could  be  sent  to  San  Francisco  and  arrest  these  witnesses  and  bring 
them  up  there?  Does  this  look  like  precipitancy?  Does  this  look  like 
fixed  determination  to  have  Judge  Terry  acquitted,  technically  and  le- 
gally, without  a  trial  ? 

District  Attorney  Haralson  says :  ^^  I  cannot  take  an  attachment,  Sir, 
for  I  have  got  no  return  from  the  subpoena." 
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What  could  Judge  Hardy  do  ? 

What  do  these  gentlemen  require  Judge  Hardy  to  do?  The  officers 
who  attempted  to  assist  you  here,  Mr.  District  Attorney — these  San 
Francisco  lawyers,  who  came  over  to  see  that  you  did  your  duty,  the 
San  Francisco  District  Attorney  and  his  partner — they  have  taken  the 
subpoena,  and  you  have  no  return  from  it.  The  Judge  may  well  ask 
himself:  What  shall  I  do?  What  could  the  Judge  do r  Mr.  Hoge  was 
pressing  him  up  with  claims  for  the  rights  of  his  client. 

All  this  was  after  the  jury  were  empanelled.  Judge  Hardy  never 
heard,  before  the  jury  were  empanelled,  that  the  subpoena  was  not  re- 
turnable at  nine  o'clock.  The  jury  were  there,  ready  to  go  on  with  the 
trial.  Mr.  Hoge  was  insisting  that  the  trial  should  go  on.  **  Mr.  Haral- 
son, will  you  take  an  attachment,  and  have  the  case  suspended  until  the 
officer  can  be  sent  to  arrest  these  witnesses  ? "  "  No,  Sir,  I  cannot  do 
that ;  for  I  cannot  make  any  showing.  The  special  District  Attorney, 
down  there  in  San  Francisco,  who  has  charged  himself  with  the  care  of 
this  prosecution,  has  not  sent  me  any  return  on  this  subpoena.  I  cannot 
ask  for  an  attachment.'' 

What  then  ?  Is  the  Judge  to  sit  there  dumb,  until  sunset  or  the  next 
morning,  or  adjourn  the  Court  for  a  day — Mr.  Hoge  all  the  while  preas- 
ing  his  rights,  insisting  that,  as  a  matter  of  absolute  legal  right,  he  should 
be  allowed  to  go  on  and  take  the  verdict  of  the  jury  ? 

The  Judge  sends  out  a  messenger  to  see  if  the  witnesses  are  in  sight. 
For  what  purpose  ?  Why,  to  wait  for  them,  if  they  are  in  sight.  The 
messenger  returns,  and  reports  that  the  witnesses  are  not  in  sight.  The 
boat  is  not  in  sight.  This  report  is  confirmed  by  Mr.  Shatter,  for  he 
says  that  he  went  out  and  looked,  and  they  were  not  in  sight.  Mr.  Shaf- 
ter  seems  to  have  taken  some  interest  to  see  that  public  justice  was  done 
in  that  case.  Well,  the  messenger  reports  that  the  witnesses  are  not  in 
sight.  What  should  the  Judge  do  ?  Why,  they  say  that  he  ought  to 
have  adjourned  the  Court  bver  until  the  next  day.  According  to  Judge 
Lake,  there  might  be  such  conduct  as  would  evince  such  collusion  be- 
tween Counsel  as  would  induce  him  to  hold  the  case  open  for  half  a  day, 
for  a  whole  day,  for  two  or  three  days — and  I  don't  know  but  Tie  would 
have  held  it  open  until  this  time — until  McKibben  should  come  back,  so 
that  they  could  prove  that  this  duel  was  fought  by  previous  agreement, 
and  so  brought  this  case  within  the  statute. 

It  is  the  duty  of  the  District  Attorney  to  have  his  case  ready.  It  is 
the  duty  of  the  District  Attorney,  when  called  upon,  to  say  whether  he 
is  ready  to  empanel  a  Jury  or  not.  Here  the  District  Attorney  was  un- 
doubtedly misinformed  as  to  the  fact  of  these  witnesses  being  in  the 
creek.  Somebody  told  him  so,  beyond  a  doubt.  He  believed,  on  the 
strength  of  this  information,  that  he  could  go  on.  The  jury  were  em- 
panelled. Judge  Hardy  did  not  know  that  the  subpoena  was  returnable 
at  ten  o'clock. 

Well,  what  next  ?  Mr.  Haralson  says  :  "  I  have  no  witness  here.  My 
witnesses  have  not  arrived."  The  messenger,  who  is  sent  out  by  the 
Court,  returns,  and  reports  that  the  witnesses  are  not  in  sight.  But  the 
Judge  says  to  the  District  Attorney :  *'  What  time  did  you  make  your 
subpoena  returnable  ?"  **  Why,  at  ten  o'clock."  And  this  is  the  first 
time  that  Judge  Hardy  had  ever  heard  of  "  ten  o'clock  "  in  connection 
with  thitf  case. 

"  Well,"  says  the  Judge,  "  Mr.  Hoge,  I  cannot  grant  your  application 
here.  You  must  wait  until  that  hour — ^ten  o'clock — ^is  passed,  before  you 
can  claim  any  strict  legal  or  technical  right."    At  any  rate,  the  District 
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Attorney  has  the  right  to  wait  until  the  time  his  sabpodnas  were  retom- 
able ;  and  this  waiting  was  made.  A  recess  was  taken.  There  is  a  ques- 
tion as  to  whether  this  recess  was  a  formal  one  or  not.  Two  or  three 
witnesses  testify  that  the  Court  took  a  recess  until  ten  o'clock.  Mr.  Han- 
son testifies  to  that.  Another  witness  testifies  to  the  same  thing.  At 
any  rate,  whether  the  recess  was  entered  in  the  minutes,  or  whether  it 
was  simply  announced  from  the  bench,  in  the  Court,  that  a  recess  would 
be  taken,  and  everybody  rushed  out  to  take  a  drink — ^as  they  do  in  Cali- 
fornia— ^is  not  material.  There  was  a  recess  taken.  There  was  a  sus- 
pension of  all  business.  Whether  Judge  Hardy  left  the  bench  or  not,  is 
of  very  little  importance.  They  say  that  he  was  in  the  habit  of  leaving 
the  bench,  and  taking  a  drink.  Now,  thev  complain  that  he  did  not 
leave  the  bench.  It  is  enough  to  say  that  there  was  a  recess.  Whether 
it  Tvas  only  a  suspension  of  Dusiness  or  not,  is  not  material.  There  was 
nothing  to  do  there  until  it  was  ten  o'clock.  They  say  that  Judge  Hardy 
did  not  leave  the  bench.  They  impeach  him  for  not  going  out  to  take  a 
drink  ! 

Well,  Mr.  Hanson,  at  the  recess,  goes  over  to  his  office.  Mr.  Critten- 
den is  Counsel  with  Mr.  Hoge,  and  Mr.  Hanson  has  volunteered,  out  of 
friendship  to  these  gentlemen,  Mr.  Crittenden  and  Mr.  Hoge,  who  are 
not  acquainted  with  jurors  there.  From  his  acquaintance  with  jurors 
there,  he  tells  them  what  jurors  are  objectionable,  and  what  jurors  are 
not.  They  are  seated  in  Hanson's  office,  when  Hanson  ascertains  that 
the  hour  of  ten  o'clock  has  arrived.  How  did  he  ascertain  it  ?  By  look- 
ing at  a  time-piece.  He  swears  that  that  was  the  time — ^that  ten  o'clock 
had  arrived.  Therefore,  he  and  Mr.  Crittenden  started  for  the  Court 
room  after  ten  o'clock,  as  Hanson  understood  it.  They  started  for  the 
Court  room,  and  got  there  before  anything  had  been  done. 

Now,  then,  as  to  whether  it  really  was  ten  o'clock  or  not  ?  How  ma- 
terial is  that.  Senators  ? 

What  is  it  that  Judge  Hardy  is  charged  with  here  f  With  having  ac- 
tually, technically,  and  without  any  intent  whatever,  concluded  this  case 
and  allowed  a  verdict  to  be  taken  before  ten  o'clock.  Is  that  it  ?  Would 
that  affect  him  ?  He  is  charged  with  corrupt  misconduct  in  office.  Cor- 
ruption implies  knowledge.  If  he  did  wrong  there,  if  he  ordered  a  ver- 
dict of  acquittal  at  the  wrong  time,  before  you  can  convict  him  of  acting 
in  that  manner,  you  must  convict  him  of  knowing  that  he  did  a  wrong. 
You  must  conclusively  show  that  it  was  not  ten  o'clock,  and  you  must 
conclusively  show  that  he  knew  that  it  was  not  ten  o'clock,  or  else  the 
evidence  does  not  affect  him  at  all.  Is  there  any  evidence  that  he  knew 
that  it  was  not  ten  o'clock  ?  Did  he  so  over  to  the  saloon,  and  compare 
his  watch  with  the  saloon  keeper's  clock,  (Mr.  Gordon's,)  that  is  some- 
times twenty  minutes  too  fast,  and  sometimes  twenty  minutes  too  slow  ? 
Is  there  any  evidence  that  he  had  any  notice  how  Gordon's  clock  was 
running  that  day — whether  it  was  one  of  its  fast  days,  or  one  of  its  slow 
days  ?  Or  whether  it  had  run  down,  and  Gordon  had  set  it  running  that 
day  at  random  ?  Is  there  one  word  of  evidence  that  anybody  ever  inti- 
mated to  Judge  Hardy  that  it  was  not  ten  o'clock  ? 

Upon  a  question  of  propriety  it  is  material  to  show  that  Judge  Hardy 
did  not  act  before  he  supposed  it  to  be  ten  o'clock.  Whether  he  acted 
before  ten  o'clock  or  after  ten  o'clock,  is  not  a  very  important  fact, 
abstractly  considered.  But  however  important  it  might  be,  it  cannot  be 
material  in  this  prosecution,  unless  Jud^e  Hardy  knew  that  he  was  act- 
ing before  ten  o^lock.    Did  he  know  itT 

liook  at  the  facts. 
70 
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What  do  they  charge  him  with  here  ?  Why,  they  charge  him  with  % 
desire  to  wait  jnst  one  hour  from  the  opening  of  the  Court,  and  no  more, 
and  then  allow  this  verdict  to  be  taken  if  the  witnesses  did  not  come. 
That  is  what  they  charge  him  with  ? 

Now,  if  he  really  did  mean  to  do  this  thing,  if  he  really  did  mean  to 
make  himself  technically  and  legally  right,  don't  you  suppose  that  he 
would  have  waited  until  ten  o'clock  ?  If  his  watch  was  a  little  too  slow 
or  too  fast,  and  he  did  mean  to  bring  himself  within  the  letter  of  the 
law,  do  you  think  that  he  would  have  called  on  that  case  before  teo 
o'clock  ?  If  he  is  as  bad  a  man  as  they  say  he  is,  if  he  meant  to  give 
just  the  legal  time  and  no  more,  do  you  think  that  he  would  have  run 
the  risk  of  calling  the  case  and  taking  a  verdict  before  he  believed  it  to 
be  ten  o'clock  ? 

Now  suppose  I  asked  for  a  vote  right  there :  Do  you  believe  that 
Judge  Hardy  knew  that  it  was  not  ten  o'clock  when  that  verdict  was 
taken  ?  Cast  it  over  in  your  mind,  and  say  whether  you  think  he  did. 
Is  he  an  idiot  as  well  as  a  rascal  ?  Nobody  but  an  idiot  would  do  that 
which  they  charge  him  with  doing  here,  if  he  had  that  corrupt  intention 
they  accuse  him  of  entertaining. 

The  Court  adjourned  until  Tuesday  morning,  May  thirteenth,  at  eleven 
o'clock. 
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CITATION   OF  AUTHORITIES   BT   MR  EDQERTON. 

Mr,  Edgerton. — Inasmuch  as  General  Williams  has  no  opportunity  to 
reply  to  me,  I  desire  to  call  the  attention  of  the  Court,  and  the  Counsel 
for  the  Defence,  to  the  authorities  which  I  propose  to  cite  in  the  course 
of  my  argument,  in  order  that  the  Counsel  may  now  have  an  opportu- 
nity to  reply  to  them. 

In  the  first  place.  I  shall  cite  an  authority  to  which  reference  was 
made  during  the  progress  of  the  trial,  Judge  Story — to  the  effect  that 
although  the  forms  that  prevail  in  Common  Law  tribunals  do  not  pre- 
vail here,  yet  the  Common  Law  rules  of  evidence,  and  the  Common 
Law  rules  in  regard  to  misdemeanors,  are  the  law  in  this  case ;  that 
the  substance  of  the  Common  Law  is  preserved  here ;  that  the  rule  of 
decision  here,  in  estimating  the  value  of  testimony  and  the  degree  of 
guilt  imputed  and  proven,  is  the  same  rule  that  prevails  in  the  ordinary 
Common  Law  tribunals  of  the  country. 

Again  :  upon  these  specifications  as  to  the  use  of  treasonable  language, 
we  concede  that  they  do  not  amount  to  treason.  But  I  shall  cite  Black- 
stone  to  the  effect  that  at  the  Common  Law,  as  well  as  under  the  statute 
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of  Edward  the  Third,  seditiociB  words,  treasonable  language,  did  amonnt 
to  a  high  misdemeanor ;  and,  although  it  was  not  treason,  it  was  indict- 
able and  punishable  at  Common  Law. 

And  I  will  further  quote  Story,  (the  authority  I  will  fuAish  General 
Williams,)  to  the  effect,  that  the  countenancing,  merely,  by  a  Judge,  of 
a  conspiracy,  is  a  high  misdemeanor  at  Common  Law,  and  an  impeach- 
able offence. 

ARGUMENT  OF   MB.   WILLIAMS  KESUMEB. 

Mr.  WHliains  said : 

Mr.  President,  and  Senators  : — I  closed  so  much  of  my  argument  as  I 
made  on  yesterday,  in  the  midst  of  a  discussion  of  the  charge  made 
against  Judge  Hardy,  of  official  misconduct  on  the  trial  of  Judge  Terry, 
at  San  Eafael,  Marin  County,  who  was  indicted  for  having  killed  an 
antagonist  in  a  duel.  I  had  proceeded  so  far  as  to  state  the  testimony — 
or,  rather,  to  read  it,  every  word  of  it — of  the  principal  witnesses  on 
the  part  of  the  Prosecution,  referring  to  that  charge. 

In  the  remarks  which  I  shall  fiud  it  necessary  to  submit  to  you  to-da^ 
it  is  my  intention  to  pass  over,  as  briefly  as  my  duty  will  permit  me,  the 
various  charges  here  which  do  not  seem  to  have  struck  the  opening 
Counsel  with  very  great  force,  and  which  seem  to  have  been  used  in  his 
argument  principally  for  the  purpose  of  bringing  your  minds  to  the 
proper  stage  to  receive  the  evidence  and  the  argument  upon  this  grave 
charge,  which  they  certainly  consider — ^from  the  manner  in  which  they 
have  treated  it — the  principal,  the  cardinal  charge,  in  this  complaint. 

And  in  doing  what  I  shall  find  it  my  duty  to  do,  I  shall  bear  in  mind  the 
patience  with  which  you  listened  to  my  dry  and  discursive  argument  of 
yesterday.  And  I  shall  ask  you — ^as  I  need  not  ask  you,  I  am  sure — 
to  extend,  to  continue  that  patience,  until  I  shall  have  discharged  my 
duty  to  my  client,  according  as  my  feeble  abilities  will  allow — my  duty 
to  mv  client,  standing  here  in  the  unfortunate  position  in  which  you  see 
him  Defore  you. 

In  discussing  these  questions,  I  shall  confine  myself  to  the  evidence. 
My  argument  will  be  dry  and  uninteresting,  except  to  you  who  are 
looking  for  the  truth  from  the  evidence — an  uninteresting,  and  perhaps 
tedious,  analysis  and  abstraction  of  the  testimony  which  lias  been  given 
here.  I  shall  attempt  no  appeal  to  your  sympathies.  I  shall  attempt 
no  effort  of  oratory  or  of  eloquence.  I  have  not  the  vanity  to  suppose 
that  I  could  succeed  in  it,  if  I  tried. 

For  that  part  of  the  case— the  interesting  part  of  summing  up  this 
case,  so  far  as  it  depends  upon  those  gifts  which  make  the  brilliant  ora- 
tor— for  that,  you  must  wait  patiently  until  my  friend  upon  the  other 
side,  who  is  to  conclude  the  argument  in  the  case,  (Mr.  Edgerton,)  shall 
come  to  address  you;  and  then  I  will  guarantee  that  you  will  be  amply 
repaid  for  the  patience  you  have  exhibited  during  the  dry  and  unin- 
teresting discussion  on  my  part. 

We  had  proceeded,  yesterday,  so  far  as  the  testinaony  of  the  President 
of  this  body  ran. 

I  read  from  the  testimony  of  Mr.  Taylor,  Clerk  of  Marin  County,  in 
relation  to  the  principal  charge,  as  they  present  it. 

I  read  the  record  evidence  which  Mr.  Taylor  gave  before  you  here ; 
records  in  the  Court  in  which,  it  is  charged,  this  high  misdemeanor  was 
committed. 

I  had  remarked  upon  th^t  testimony  somewhat  briefly,  for  my  time  was 
mostly  occupied  in  reading  it.    I  had  remarked  upon  that  testimony  with  a 
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view  to  the  hard,  nnusual  manner,  in  which  it  had  been  brought  against 
US.  I  had  remarked  upon  the  fact  that  Mr.  Shafter,  a  witness  in  this  case 
on  the  part  of  the  Prosecution,  had  testified  to  his  impressions  as  to  the 
manner  in  which  that  case  had  been  conducted  by  the  District  Attorney 
on  that  occasion.  And  I  had  complained,  briefly,  that  Mr.  Shafber,  under 
a  misapprehension  of  the  truth  in  the  ease,  had  stated  a  fact  which  he 
subsequently  ascertained  did  not  exist — ^a  fact  which  was  the  whole  core 
of  his  testimony,  so  far  as  it  bears  on  Judge  Hardy.  I  had  remarked 
that  Mr.  Shafter  had  volunteered,  after  the  Counsel  had  exhausted  their 
examination  of  him — ^that  he  volunteered  to  state  what  he  thought  the 
Senate  ought  to  know.  This  was  after  the  Counsel  had  examined  him 
in  regard  to  the  conduct  of  that  case,  and  Judge  Hardy's  relation  to  it. 

The  great  point  was,  to  show  that  Judge  Hardy  knew  of  the  incapac- 
ity, or  the  neglect  of  duty,  on  the  part  of  the  District  Attorney.  That 
"w^as  the  point.  They  contend  that  if  he  knew  of  this,  as  a  fact,  it  was 
his  duty  to  take  the  business  of  the  District  Attorney  out  of  that  officer's 
hands,  attend  to  the  prosecution  himself,  challenge  the  jurors,  inquire  of 
each  and  every  one  of  them  whether  they  were  competent  to  serve,  or 
not. 

All  these  facts  relating  to  the  conduct  of  the  District  Attorney  on  that 
occasion,  could  avail  nothing  as  against  Judge  Hardy,  unless  it  was  proved 
that  he  knew  that  there  was  some  misconduct,  or  some  bad  intention,  or 
some  imbecility,  (as  was  suggested  here,)  on  the  part  of  the  District  At- 
torney. 

Now,  that  evidence,  you  will  bear  in  mind,  was  this :  After  they  had 
examined  Mr.  Shafter  in  regard  to  what  took  place  at  that  trial,  and  had 
ended  and  ceased  their  examination,  Mr.  Shafter  volunteered  to  say — 
testifying  then,  as  he  was,  upon  the  improper  manner  in  which  that  jury 
were  empanelled — volunteered  to  say  that  one  of  the  jurors  put  into  that 
box  was  under  an  indictment  for  murder,  in  that  same  county.  And 
when  we  asked  Mr.  Shafter  whether  he  knew  or  had  any  reason  to  be- 
lieve that  Judge  Hardy  knew  of  that  matter,  his  answer  was :  "  Of  course, 
the  public  officers  of  the  county  knew  it.'' 

"  Of  course,"  the  public  officers  of  the  county  must  have  known  it. 
Mr.  Shafter  was  right  in  that — if  the  fact  had  existed. 

Of  course,  the  public  officers  knew  it.  But  did  Judge  Hardy  know  it? 
IXd  Judge  Hardy  know  that  that  man  was  under  indictment  for  murder, 
in  that  very  Court  ?  What  was  Mr.  Shafter's  answer  to  the  question  ? 
]>id  Judge  Hardy  know  that  there  was  a  man  put  into  that  box  in  that 
case  who  was  under  an  indictment  for  murder  in  that  same  county  ? 
What  was  Mr.  Shafter's  answer  to  that?-  " I  don't  remember  whether 
that  man's  case,  under  that  indictment,  was  called  up  and  continued  be- 
fore Judge  Hardy,  before  this  trial  took  place,  or  not." 

What  was  the  impression  sought  to  be  produced  on  your  minds  by  this 
testimony  ?  "I  don't  know  whether  his  case  had  been  called  up  before 
Judge  Hardy,  (in  which  event  Judge  Hardy  must  have  known  of  it,)  or 
not  •/'  leaving  the  impression  that  it  was  quite  probable  that  this  man, 
Frank  Miller,  who  was  one  of  thejurors  there,  was  an  improper  man  to 
serve  as  juror,  and  that  Judge  Hardy  knew  that  he  was  an  improper 
man.  Mr.  Shafter  left  that  impression  on  your  minds  by  his  answer — 
that  he  did  not  know  whether  the  indictment  had  been  called  up  before 
Judge  Hardy,  or  not. 

But  how  does  the  fact  turn  out  to  be  f  The  man  had  not  been  indicted 
for  murder.  "  I  don't  know  whether  the  indictment  had  been  called  up 
before  Judge  Hardy,  or  not  1"    ^^  Of  course,  tiie  county  officers  knew  of 
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the  indictment  V*  Jadge  Campbell  stated  distinctly  here,  in  the  coune 
of  his  statement  of  the  facts  on  that  occasion,  that  that  man  had  not 
been  indicted  for  murder  at  that  time,  and  that  there  was  no  indictment 
pending  against  him.  There  has  been  an  indictment  brought  against 
him  since  that  time.  Aye,  and  not  only  that :  but  the  facts  were,  as  was 
afterwards  shown  here  in  evidence,  that  man  had  been  arrested  on  & 
charge  of  murder ;  he  had  been  examined  before  a  magistrate  on  that 
charge,  and  the  magistrate  not  only  did  not  find  him  guilty,  but,  under 
the  statute,  in  discharging  him,  found,  as  he  was  bound  to  find,  if  that 
was  his  mental  conviction,  that  there  was  no  reasonable  ground  for  beher- 
ing  that  this  man  was  guilty  of  the  alleged  crime — no  reasonable  ground 
for  putting  him  on  his  trial.  This  was  the  man,  ^^  Frank  Miller."  Thie 
was  the  juror  complained  of.  This  was  the  man  who  had  been  arraigned 
before  a  Justice  of  the  Peace,  and  the  Justice  of  the  Peace  had  decided 
that  there  was  no  probable  ground  for  putting  him  on  his  trial.  That 
was  the  condition  of  that  man  when  he  went  into  the  jury  box.  And 
they  brought  out  here,  through  the  volunteer  testimony  of  Mr.  Shafter, 
the  fact  that  he  was  under  indictment  for  murder ;  the  /act  that  the 
public  officers  of  that  county  must,  "  of  course,"  have  known  it ;  and  if  the 
public  officers  knew  it,  the  probabilities  were,  the  Counsel  \vould  say, 
that  Judge  Hardy,  "of  course,"  must  have  known  it,  for  the  man  would 
have  been  arraigned  before  him,  Judge  Hardy.  Did  he  know  it?  "I 
don't  know  whether  the  indictment  had  been  called  up  and  the  case  post- 
poned before  Judge  Hardy,  or  not."  If  it  had  been,  "of  course"  Judge 
Hardy  must  have  known  it. 

But  it  turns  out  that  there  was  no  indictment  in  relation  to  this  mat- 
ter.    So  much  for  that  part  of  the  argument. 

Now  I  bring  this  matter  before  your  attention  again,  for  the  reason 
that  the  volunteer  testimony  on  the  part  of  the  witness,  Mr.  Shafter, 
constituted  almost  the  entire  of  his  testimony  which  went  to  show  aoj 
negligence  on  the  part  of  Judge  Hardy,  in  not  interfering  with  thedutiee 
of  the  District  Attorney  and  challenging  jurors.  Strike  that  out,  and  I 
am  willing  to  take  Mr.  Shaft er's  testimony  as  to  the  rest  of  the  proceed- 
ings on  that  trial,  and  let  that  guide  your  deliberations. 

In  stating  this,  you,  of  course,  understand  me  to  say,  that  Mr.  Shafter 
spoke  under  a  mistaken  impression,  a  mistaken  recollection. 

When  the  witnesses  came  to  state  here  that  it  was  not  so,  that  this 
man  had  not  been  indicted,  Mr.  Shafter  then  remembered  that  he  vis 
mistaken,  and  very  frankly  and  properly  avowed  it. 

But,  gentlemen,  is  not  this  kind  of  testimony  a  little  dangerous  to  a 
man  who  is  arraigned  for  an  infamous  oflfence — an  offence  infamous  not 
alone  upon  a  single  point  in  his  character,  not  alone  upon  a  single  act  of 
his  life,  but  infamous  as  casting  a  shadow  upon  him  and  blackening  hie 
character  for  all  time  to  come,  for  the  remainder  of  his  life,  so  long  ae 
his  life  shall  continue  ? 

Is  not  it  a  little  dangerous  to  allow  the  introduction  of  such  testimony? 

Is  not  it  a  little  careless  to  volunteer  such  testimony  ? 

I  speak  with  respect  of  this  witness.  I  am  speaking  of  him  now  as  a 
witness,  not  as  the  President  of  this  Court. 

I  had  passed  on  to  show  you,  by  the  testimony  of  Mr.  Shafter  himseii 
that  when  this  case  was  called  up,  and  it  was  proposed  to  empanel  the 
jury,  Judge  Hardy  was  informed  that  the  witnesses  were  in  sight — ^that 
the  witnesses  were  in  a  boat  in  the  "  creek ;"  so  that  there  was  no  oe- 
casion  for  delaying  the  empanelling  of  the  jury. 

And  I  don't  believe,  from  the  fairness  of  his  character,  that  my  Mmi 
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Mr.  Edgerton,  will  urge  before  you  here  any  charge  of  misconduct,  on 
the  part  of  Judge  Hardy,  in  allowing  the  jury  to  be  empanelled  before 
be  saw  the  witnesses  present  in  Court — ^before  he  saw  that  the  District 
Attorney  had  done  his  duty,  and  had  brought  his  witnesses  into  Court. 
I  don't  believe  that  Mr.  Edgerton  will  claim,  that  when  the  District 
Attorney  says,  "  My  witnesses  are  here  in  sight " — I  don't  believe  that 
the  Counsel  will  claim  here  that  it  was  the  duty  of  Judge  Hardy  to  then 
inquire  of  the  District  Attorney  who  those  witnesses  were,  what  they 
were  going  to  prove  by  those  witnesses  after  the  roll  was  called  ?  That 
was  the  business  of  the  District  Attorney. 

And  the  President,  in  his  testimony,  says,  emphatically,  when  we  ask 
hini  if  he  ever  knew  of  a  Judge  interfering  with  the  duties  of  a  District 
Attorney:  ^'Judges  often  interfere  and  meddle  in  matters  which  don't 
concern  them."  In  the  language  of  the  President,  Judge  Hardy  would 
have  been  interfering  and  meddling  in  a  matter  which  did  not  concern 
him,  if  he  had  undertaken  to  inquire  into  particulars  as  to  the  attendance 
of  witnesses — who  were  and  who  were  not  present — bjafore  proceeding 
to  the  empanelling  of  that  jury.  I  am  conhdent  that  xhat  charge  wiU 
not  be  urged  against  Judge  Hardy. 

I  am  confident  that  the  charges  against  Judge  Hai*dy,  in  regard  to  this 
matter,  in  the  final  argument,  will  begin  at  a  later  stage  of  these  pro- 
ceedings. 

I  am  confident  that  the  argument  will  be  centred  on  a  single  point : 
After  the  jury  was  empanelled,  a  recess  of  the  Court  having  been  taken, 
the  Court  having  waited,  or  compelled  the  District  Attorney  to  wait, 
until  ten  o'clock,  the  time  at  which  the  witnesses  for  the  prosecution  had 
been  subpcenaed  to  appear — ^that  then,  and  not  till  then,  there  will  be  the 
concentration  of  the  force  of  the  argument  of  Counsel  against  us  in  this 
case,  upon  this  charge. 

Now,  upon  that  charge. 

We  have  established,  up  to  this  time,  the  facts  which  I  have  just 
stated. 

The  jury  were  empanelled.  It  did  not  take  very  long  to  empanel  the 
jury.  I  do  not  believe  that  there  will  be  a  complaint  made  in  relation 
to  that.  I  believe  that  the  experience  of  the  Counsel  who  will  follow 
me  has  shown  him  that  it  is  a  very  common  occurrence  in  a  country 
county,  where  the  District  Attorney  knows  every  juror,  not  to  question 
every  juror.  When  the  District  Attorney  sees  a  man  come  into  the  box, 
wh6m  he  knows  from  general  acquaintance  to  be  a  proper  man,  he  does 
not  ask  him  any  questions  at  all. 

Why,  it  has  been  said  and  harped  upon  here,  that  it  ordinarily  takes  a 
day,  in  an  important  case,  to  empanel  a  jury.  Judge  Campbell  has 
stated  his  own  experience  in  that  respect,  in  his  argument  here.  Judge 
Campbell  says  that  it  usually  takes  a  day. 

My  experience  as  a  Prosecuting  Attorney  has  been,  that  in  many  very 
important  cases  I  have  empanelled  a  jury  in  from  ton  to  fifteen  minutes. 
I  remember  a  case,  a  capital  case,  where  we  empanelled  a  jury  in  less 
than  twenty-five  minutes,  and  the  man  was  convicted  and  hanged.  And  I 
doubt  whether  there  would  be  any  propriety  in  charging  me  there,  as 
District  Attorney,  with  any  neglect  of  duty  in  not  questioning  every 
one  of  those  jurors.  And  still  less  propriety  would  there  be  in  impeach- 
ing the  honorable  gentleman  who  presided  over  that  Court  with  having 
been  guilty  of  any  dereliction  of  duty  in  not  interfering  and  taking  the 
case  out  of  my  hands,  and  examining  each  and  every  one  of  those  jurors. 

Why,  I  remember  a  case  in  this  very  room,  or  in  the  room  across  the 
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hall,  not  very  long  since,  where  a  man,  an  ex-officer  of  this  Gk)vemmeDt, 
an  ex-Federal  officer,  was  charged  with  a — I  don't  know  exactly  what 
they  called  it — with  a  "  defalcation  "  (to  give  it  its  mildest  term,)  in  his 
accounts,  and  in  the  payment  over  of  the  amount  which  he  himself 
acknowledged  having  received.  His  own  books  showed  a  balance 
against  him  of  one  hundred  and  sixty-six  thousand  dollars.  There  was 
an  indictment  pending  against  him  for  a  felonious  offence.  That  indict- 
ment was  not  on  trial ;  but  it  was  a  civil  crfse. 

I  remember  that  there  was  a  gentleman  called  there  as  a  jaror,  when 
I  was  questioning,  as  I  did  occasionally,  a  portion  of  the  jurors,  and 
only  a  portion  of  them,  who,  I  individually  and  perfectly  knew,  had 
made  up  his  mind  that  my  client  was  guilty.  I  knew  that  he  had  pro- 
claimed it.  He  had  written  newspaper  articles  about  it.  He  had 
written  several  articles  for  publication  in  the  newspapers  in  this  city, 
charging  Federal  officials  here  with  grave  offences  in  office,  and  in  par- 
ticular accusing  this  officer  on  trial  with  having  committed  the  particular 
fraud  alleged  f^ainst  him.  When  he  was  called  as  a  juror  there  £  knew 
the  man,  and  my  client  complained  because  I  did  not  object  to  him. 

Suppose  he  had  ffone  upon  that  jury.  Snppose  that  I  did  not  object 
to  him,  knowing  the  fairness  of  his  mind,  knowing  that  he  was  an 
honest  man,  knowing  that  he  would  impartially  hear  the  evidence,  and 
decide  according  to  the  evidence — that  he  would  not  do  what  has  been 
attributed  here,  as  about  to  be  done  by  members  of  this  Court — ^vote 
upon  preconceived  notions  and  party  prejudices.  I  knew  that  he  would 
find  a  verdict  according  to  the  evidence. 

He,  however,  excused  himself.  He  said :  '^  I  am  not  a  fit  man  to  sit 
upon  that  jury,  for  I  have  formed  and  expressed  an  opinion  against  the 
defendant/'    And  he  was  excused. 

I  did  not  challenge  him.  And  would  my  client  have  maintained  an 
action  against  me  for  negligence  in  not  having  challenged  him,  if  he  had 
gone  upon  that  jury  ? 

That  very  man,  if  I  am  not  misinformed — greatly  misinformed — that 
very  man,  when  he  heard  the  evidence  in  that  case,  pronounced  that  he 
would  have  found  the  defendant  innocent. 

And  I  am  happy  to  say,  that  man  sits  in  your  body  to-day  to  try  my 
olient. 

I  want  such  judges  for  my  client.  I  want  this  case  tried  by  such  men. 
And  I  don't  deem  it  a  dereliction  of  duty  on  the  part  of  a  Districi 
Attorney,  not  to  ask  all  the  questions  that  are  contained  in  the  foAuula 
of  examination  when  he  knows  the  jurors. 

Then  they  pass  on  to  the  charge  upon  which  most  stress  seems  to  be 
laid.  Judge  Hardy,  after  the  jury  had  been  empanelled,  and  after  the 
Counsel  for  the  defence  had  pressed  that  the  case  should  go  on— either 
go  on  with  the  evidence  on  the  part  of  The  People,  or  that  a  verdict 
should  be  taken  for  want  of  evidence — ^pressed  it  importunately,  pressed 
it  strongly  upon  the  Court,  as  the  Counsel  for  Judge  Terry  nimself 
swears — Judge  Hardy,  instead  of  acceding  to  that  proposition,  does 
institute  an  mquiry.  He  turns  to  the  District  Attorney,  and  says: 
"Mr.  District  Attorney,  where  are  your  witnesses ?"  The  answer  is: 
"  I  believe  they  are  coming ;  I  believe  they  are  in  the  *  creek.'  "  Judge 
Hardy  sends  out  a  messenger  to  inquire.  He  learns  that  they  are  not 
in  the  "  creek."  He  learns  that  they  are  not  in  sight.  They  have  not 
been  seen  or  heard  from. 

Then  Judge  Hardy  inquires  of  the  District  Attorney :  "  Mr.  District 
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Attorney,  for  what  hour  did  you  summon  your  witnesses  ?"  The  ease  is 
set  for  nine  o'clock  in  the  morning.  "  For  what  hour  did  you  summon 
your  witnesses  ?"  The  District  Attorney  replies :  "  For  ten  o'clock." 
Then  it  lacked  a  few  minutes  of  ten  .o'clock.  "  "V^ell,  then,"  says  Judge 
Hardy,  "  we  will  not  proceed  further  in  this  case  until  the  hour  of  ten 
o'clock  has  arrived." 

Judge  Hardy  did  interfere ;  and  in  a^anner  complained  of  by  the 
Counsel  for  the  defence.  Judge  Hardy  Suspended  proceedings  in  the 
case,  and  took  a  recess  of  the  Court.  Everything  ceased.  All  action  in 
the  case  stopped  until  the  hour  should  have  arrived  for  which  the  Dis- 
trict Attorney  had  subpoenaed  his  witnesses. 

That  the  witnesses  did  not  arrive  there  until  half  past  twelve,  is  in 
the  evidence  before  you. 

The  case  was  set  for  nine  o'clock  in  the  morning.  The  Court  convened 
at  nine  o'clock  in  the  morning.  The  District  Attorney  announced,  along 
towards  ten  o'clock,  or  at  half  past  nine  o'clock,  that  he  was  ready  to 

?roceed.  Judge  Hardy  asked  him  whether  ho  had  his  witnesses  there, 
'he  reply  of  the  District  Attorney  is  :  **  They  are  in  sight." 

Now,  what  does  Judge  Hardy  do,  after  the  jury  were  empanelled, 
after  the  Counsel  proceeded  in  pressing  their  application  to  crowd  this 
trial  on  ?    He  stops  all  proceedings  until  after  ten  o'clock. 

And  he  is  charged  here  with  precipitancy  !  He  is  charged  here  with 
kn(yming  the  programme  !  He  is  charged  here  with  knowing  that  these 
livitnesses  were  not  coming  until  after  ten  o'clock !  And  yet  there  is 
not  one  word  or  one  syllable  in  the  testimony  in  this  case,  from  the  tes- 
timony of-  Mr.  Shafter  down  to  that  of  the  last  witness  who  testified  in 
regard  to  this  matter,  going  to  show  that  Judge  Hardy  ever  had  the 
slightest  intimation  of  what  the  programme  of  the  defence  was,  or  was 
to  DO.  Not  one  word  or  one  syllable  of  evidence  of  that  kind.  On  the 
contrary,  one  of  the  witnesses,  who  was  there  and  saw  the  whole  pro- 
ceedings, a  professional  gentleman,  a  member  of  the  bar,  testifies,  in 
unison  with  two  other  witnesses,  to  the  same  point,  and  says  :  "  I  have 
not  the  slightest  idea  that  Judge  Hardy  ever  had  the  least  intimation  on 
that  subject." 

And  it  is  Judge  Hardy  we  are  trying  here.  We  are  not  trying  the 
District  Attorney  of  that  county. 

They  have  tried  this  poor  old  man.  Judge  Haralson,  who  lies  upon 
his  back,  confined  to  a  sick  bed,  and  who  cannot,  therefore,  come  here 
and  vindicate  himself.  Mr.  Shafter  has  testified  before  you  that  he 
thought  this  man  had  been  pursuing  a  course  of  conduct  that  would 
unfit  him  for  the  performance  of  his  duties.  That  is  the  conclusion  to 
be  drawn  from  Mr.  Shafter's  testimony  concerning  him.  Other  wit- 
nesses, who  are  his  neighbors  there,  who  know  him  well,  who  see  him 
every  day  in  that  little  town  where  everybody  daily  meets  with  every 
other  person — where,  as  Mr.  Taylor  says,  "  Almost .  every  person  runs 
against  his  neighbor  some  time  in  the  day  " — and  they  swear  that  they 
saw  nothing  in  Judge  Haralson's  appearance  on  that  occasion  which 
-would  indicate  ground  for  such  suspicions  as  Mr.  Shafter  swears  to. 

If  that  old  man  could  be  here  himself,  if  he  could  have  been  called 
npon  to  bring  witnesses  to  exculpate  himself  from  this  charge  made  by 
the  witness,  Mr.  Shafter,  I  think  I  may  safely  say  that  you  would  have 
had  an  array  of  witnesses  here  quite  equal  to  that  which  the  collateral 
client  of  the  Prosecution,  Allan  P.  Dudley,  brought  in  here — the  Allan 
P.  Dudley  who  has  appeared  here  and  taken  his  seat  by  the  side  of 
Counsel,  and  defended  nis  own  character,  because  we  had  impeached  it 
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by  twenty  witDCsses.  I  think  that  if  this  poor  old  man,  confined  by  a 
dangerous  sickness  to  his  bed,  could  liave  had  the  opportunity  Allan  P. 
Dudley  had,  he  would  have  rebutted,  most  trium2)hantly,  these  insinua- 
tions made  against  him  by  the  witness,  Mr.  Shafter.  And  I  do  not  ex- 
pect on  the  other  side  anything  so  ungenerous,  so  unmanly,  as  the  urging 
of  this  evidence  before  you,  which  would  point  to  any  peculiar  conditioD 
of  that  man  at  that  time ;  especially,  since  we  proved  incidentally — ^inci- 
dentally, for  we  had  made  no  preparation  for  it — proved  by  those  who 
knew  him  w^ell,  proved  by  those  who  had  seen  him  during  the  week 
when  Mr.  Shafter  thought  that  he  must  have  been  on  a  debaaeb  by  his 
appearance  on  this  particular  occasion,  that  it  was  not  as  Mr.  Shafter 
suspected  5  that  there  was  nothing  about  him  to  indicate  any  snch  con- 
dition or  experience  during  the  previous  or  past  week.  I  think  that 
this  charge  will  not  be  urged  here. 

Why  should  this  charge  be  urged  here  ?  Why  is  this  old  man  assailed? 
Why  are  his  shortcomings  brought  in  here  ?  Why,  for  the  purpose  of 
showing  that  Judge  Hardy  neglected  his  duty  in  not  taking  the  func- 
tions of  his  office  out  of  his  hands,  and  playing  District  Attorney  him- 
self! 

Now,  what  is  the  evidence,  taken  together,  altogether,  in  relation  to 
Judge  Hardy's  conduct,  on  that  trial  ? 

We  have  asked  witnesses,  professional  witnesses,  who  were  there  and 
saw  him  during  that  trial,  men  utterly  indifferent  between  these  parties, 
men  utterly  indifferent  to  this  prosecution,  and  to  this  defence,  and  what 
do  they  say  in  regard  to  the  conduct  of  Judge  Hard}'-  ?  They  say  that 
it  was  proper,  dignified,  and  appropriate.  They  did  not  heap  the  slight- 
est word,  or  see  the  slightest  motion  or  action,  on  the  part  of  Judge 
Hardy,  that  indicated  any  disposition  to  precipitate  that  case  to  a  trial. 
They  did  not  see  anything  in  the  conduct  of  Judge  Hardy  that  was  im- 
proper, or  know  that  he  was  apprised  of  any  fact  that  should  have 
aroused  his  suspicions,  and  put  him  upon  inquiry  as  to  unfair  intent  in 
the  case.     These  are  witnesses  who  were  there,  observing. 

Well,  I  don't  understand  Mr.  Shafter  to  testify  that  he  saw  anything 
improper  in  Judge  Hardy's  conduct.  I  cannot  find  in  the  printed  te^- 
mony  that  I  read  through,  from  end  to  end,  on  yesterday,  anything  that 
indicates  a  charge  against  Judge  Hardy  of  improper  conduct ;  unTess  it 
is  in  allowing  the  defence  to  insist  upon  going  to  trial  after  the  recess  of 
the  Court,  and  after  it  was  ascertained  that  the  witnesses  had  not  beea 
seen  or  heard  from  and  the  subpoena  had  not  been  returned. 

Mr.  Shafter  did  state  his  own  convictions  :  that  he  thought  it  an  ex- 
traordinary proceeding,  and  therefore  wrote  down  a  memorandum.  He 
testifies  not  only  from  the  recollection  which  he  now  has,  but,  probably, 
from  having  seen  his  memorandum  since. 

In  that  memorandum,  did  he  write  that  Frank  Miller  was  under  in- 
dictment for  murder  at  that  time,  and  that,  as  a  juror,  be  was  not  chal- 
lenged ?  Did  he  write  down  that  Miller  had  been  arraigned  before  Judge 
Hardy,  and  that,  therefore,  Judge  Hardy  must  have  known  of  his  indict- 
ment ? 

I  don't  understand  Mr.  Shatter's  testimony  to  impugn  Judge  Hardy's 
conduct — except  by  yray  of  insinuation,  that  the  trial  was  a  short  one, 
for  one  of  so  much  importance.  I  think  that  the  mind  of  the  Presi- 
dent is  too  fair  to  allow  of  his  stating  such  a  fact,  or  such  a  eonelaaion, 
upon  the  strength  of  such  facts  as  ho  witnessed.  ^ 

Now  Mr.  Taylor's  testimony.  Mr.  Taylor  is  the  next  witneas,  in  reg- 
ular order. 
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Mr.  Taylor's  testimony  will  be/oand  at  page  one  hundred  and  forty 
of  the  official  report. 

Mr.  Taylor  was  the  Clerk  of  Marin  County.  He  was  the  Clerk  of  the 
District  Court  th^e,  over  which  Judge  Hardy  was  called  upon  to  pre- 
side for  that  one  occasion,  on  account  of  the  inability  of  the  Judge  of 
that  District  to  hold  that  Court.  He  was  never  there  before,  in  his  life. 
He  did  not  know  a  man  in  the  county,  probably.  Certainly,  there  is  no 
evidence  that  he  did. 

Mr.  Taylor  swears  that  ho  was  then  County  Clerk.  Then  they  prove 
the  records  by  him. 

Among  those  records,  is  the  subpoena  and  the  return. 

On  the  second  of  July  the  subpoena  issued,  was  delivered  to  the  spe- 
cial Attorney,  who  had  gone  up  from  this  city  to  attend  that  prosecu- 
tion, was  sent  down  here  by  him  to  be  served  upon  the  witnesses  here, 
and  notify  them  to  be  up  there  in  time.  The  Sheriff  retuk*n6  that  it  never 
reached  him  until  some  time  on  the  day  of  the  fifth  of  July,  the  day  be- 
fore the  very  day  on  which  the  trial  was  to  come  off.  And  Judge  Hardy 
is  sought  to  be  held  responsible  for  the  absence  there  at  the  appointed 
time  of  the  witnesses  for  the  prosecution. 

This  return  is  one  of  the  records  introduced  and  proved  here. 

Judge  Campbell  is  questioning  Mr.  Taylor : 

*'  Q. — Do  you  recollect  at  what  time  the  jury  were  empanelled  ? 

A. — I  do  not,  Sir. 

Q. — ^How  long  after  the  jury  were  empanelled,  before  the  verdict  was 
rendered  ?    If  you  recollect,  state  what  was  done  on  that  occasion  ? 

A. — I  think  that  it  was  between  five  and  ten  minutes  after  ten  o'clock 
w^hen  the  verdict  was  rendered.  I  think  that  Mr.  Haralson,  District 
Attorney  of  Marin  County,  got  up  and  said  to  the  Judge  that  he  had 
issued  subpoenas  for  witnesses,  and  that  the  subpoenas  had  not  been  re- 
turned, and  that  therefore  he  could  not  ask  for  any  attachment.  He 
said  that  he  had  issued  subpoenas  for  witnesses,  but  the  subpoenas  had 
not  been  returned,  and  the  witnesses  were  not  present.  Therefore,  be 
could  not  ask  for  an  attachment." 

Bight  there,  let  me  ask,  if  this  old  man  Haralson  had  not  done  his 
duty  ?  He  had  issued  his  subpoenas  on  the  second  of  July,  returnable  on 
the  sixth ;  and  he  had  entrusted  them  to  officers  from  San  Francisco,  who 
had  come  up  there  to  prosecute  that  suit. 

"  I  think  that  Mr.  Haralson,  District  Attorney  of  Marin  County,  got 
m>  and  said  to  the  Judge  that  he  had  issued  sabpoenas  for  witnesses,  and 
that  the  subpoenas  had  not  been  returned,  and  that  therefore  he  could  not 
ask  for  any  attachment.  He  said  that  he  had  issaed  subpoenas  for  wit- 
nesses, but  the  subpoenas  had  not  been  returned,  and  the  witnesses  were 
not  present.     Therefore  he  could  not  ask  for  an  attachment." 

Had  the  District  Attorney  other  witnesses  there  on  that  occasion  f 
Judge  Hardy  asks  him,  "  Have  your  witnesses  come  ?"  And  he  answers, 
•*  No,  Sir."  Judge  Hardy  sent  out  a  messenger  to  see  if  the  witnesses  were 
in  sight,  and  found  that  they  were  not.  He  says:  "Mr.  District  Attor- 
ney, what  do  you  propose  to  do  ?  Will  you  take  an  attachment  for  these 
witnesses,  and  have  this  case  postponed  or  held  over  until  the  attach- 
ment can  be  served  and  the  witnesses  brought  here?"  The  District  At- 
torney replies :  '*  They  have  not  returned  my  subpoenas  to  me,  and  I  have 
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no  evidence  that  the  witnesses  have  b^en  snbpoenaed.  I  cannot  take  out 
an  attachment  until  I  know  that  they  have  been  sabpoBnaed."  These  S«n 
Francisco  lawyers,  who  are  so  zealous  in  the  prosecution  of  this  case  t^at 
they  go  out  of  their  own  county  to  prosecute  it,  have  taken  his  sabpcenas 
down  here  and  kept  them  in  their  pockets  from  the  second  of  July  to  the 
fifth  of  July — ^untit  how  late  an  hour  in  the  afternoon  of  the  fifth  of  July, 
does  not  appear.  The  District  Attorney  savs:  "  They  have  not  returned 
me  my  suDpoenas.  I  have  no  evidence  of  their  having  been  served,  and 
therefore  I  cannot  ask  for  an  attachment.  I  have  done  everything  that 
I  could  do.  I  have  exhausted  all  the  power  the  law  gives  me/' 
I  will  read  again : 


"He  said  that  he  had  issned  subpoenas  for  witnesses,  but  the  subpoen 
had  not  been  returned,  and  the  witnesses  were  not  present.     Therefore 
he  could  not  ask  for  an  attachment. 

Q. — When  were  the  subpoenas  returnable  ? 

A. — They  were  returnable  on  July  sixth.  • 

Senator  Crane. — When  are  those  subpoenas  dated  ? 

A. — The  second  of  July. 

Mr.  Campbell — ^I  will  read  the  subpoena,  by  request  of  Senator  Perkinf 
and  Senator  De  Long. 

[Mr.  Campbell  read :] 

State  of  California,  Marin  County,  1 

District  Court,  7th  Judicial  District.  | 
The  People  of  the  State  of  California  to  Doctor  Sawyer,  Leon  i das  Has- 
kell, F.  A.  Holman,  C.  A.  McNulty,  Calhoun  Benham,  Joseph  C.  McKib- 
ben,  D.  D.  Colton,  Thos.  Hayes,  Henry  Fritz,  J.  W.  Lees,  Legarde,  M. 
J.  Burke  : 

You  are  commanded  to  appear  the  District  Court  of  the  7th  Ju- 
dicial District,  in  and  for  the  County  of  Marin,  at  the  Court  House  in 
said  county,  at  San  Bafael,  on  the  6th  day  of  July,  A.  D.  1860,  at  10 
o'clock,  of  the  forenoon  of  that  day,  then  and  there  to  testify  on  behalf 
of  The  People  of  the  State  of  California,  in  a  criminal  action  therej)end- 
ing,  between  The  People  of  the  State  of  California  and  David  S.  Terry, 
defendant,  on  the  part  of  The  People, 

Given  under  my  hand  this  2d  day  of  July,  A.  D.  1860. 

J.  H.  HARALSON, 
District  Attorney  Marin  County. 

State  of  California,  1 

Marin  County.  J 


The  People  op  the  State  of  California, 

against 
David  S.  Terry. 

The  proper  affidavit  having  been  made  by  the  District  Attorney  of  the 
County  of  Marin,  let  the  witnesses  within  named  attend  at  the  time  and 
place  mentioned  in  the  within  subpoena,  according  to  the  requirements 
thereof. 

R.  B.  FEINK, 
July,  2,  1860.  County  Judge  of  Marin  County. 

The  return  is  as  follows : 

Sheriff's  Office,  ") 

City  and  County  of  San  Francisco,  )  **' 
I  hereby  certify  that  I  received  the  annexed  subpoena  on  the  5th  day 
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of  July,  A.  B.  1860,  and  on  the  same  day  dnly  served  the  same  on  F.  A. 
Holman,  J.  M.  McNulty,  (or  C.  A.  McNulty,)  D.  D.  Colton,  Thomas 
Hayes,  Henry  Fritz,  J.  W.  Lees,  B.  Lagarde,  (or  Legarde,)  and  M.  J. 
Burke— witnesses  therein  named — ^by  showing  and  explaining  to  every 
one  of  said  witnesses,  personally,  in  the  City  and  County  of  San  Fran- 
cisco, the  said  annexed  original.  And  further,  that  after  due  diligent 
search  and  inquiry,  I  have  been  unable  to  find  Doctor  Sawyer,  Leonidas 
Haskell,  Calhoun  Benham,  and  Joseph  C.  McKibben,  other  witnesses 
therein  named,  within  my  city  and  county,  and  that  I  am  told  and  be- 
lieve that  the  said  Benham  and  the  said  McKibben  are  at  present  not  in 
the  State  of  California. 

CHARLES  DOANB,  Sheriff. 

By  John  Hill,  Deputy. 
San  Francisco,  July  6,  1860. 

Mr.  CampheU. — Do  you  recollect  the  time  when  those  witnesses  for  the 
prosecution  arrived  there?  i 

A. — I  think  that  they  arrived  between  eleven  and  twelve  o'clock." 

It  was  afterwards  proved  that  it  was  half  past  twelve  o'clock  when 
they  arrived.  Mr.  Shafter  thought  that  it  was  about  quarter  past 
twelve  o'clock.  Add  the  difference  between  his  watch,  and  that  of 
Judge  Hardy,  and  it  would  make  it  about  half  past  twelve  o'clock. 

Senator  Crane. — What  page  is  that  ? 

Mr.  Williams. — ^Page  one  hundred  and  forty-three. 

*^Mr.  CampheU. — Do  you  recollect  the  time  when  those  witnesses  for  the 
prosecution  arrived  there  ? 

A. — ^I  think  that  they  arrived  between  eleven  and  twelve  o'clock. 
Th^  brought  over  with  them  the  stthpoena  and  the  return*^ 

The  witnesses,  or  those  who  came  over  with  them,  had  the  only  evi- 
dence upon  which  these  witnesses  could  have  been  attached  for  not 
having  obeyed  the  snbpcena. 

Why  had  they  not  obeyed  the  subpoena  ?  Why  were  they  not  there 
on  the  opening  of  the  Court  in  the  morning  ?  Judge  Terry  was  there, 
with  his  witnesses  and  Counsel.  They  went  up  the  afternoon  before,  in 
the  one  o'clock  boat  from  here.  Why  did  not  these  witnesses  go  up 
then  ?  Why,  I  suppose  that  the  witnesses  would  say  that  they  were  not 
BubpcBnaed  until  after  the  boat  left.     Very  likely. 

If  so,  then  certainly  the  District  Attorney  of  Marin  County  was  not 
responsible.  He  had  done  his  duty.  In  his  own  langaage,  he  ^^had  ex- 
hausted his  power."  He  had  placed  his  sabpcena  in  the  hands  of  prose- 
cutors, in  the  hands  of  the  special  District  Attorney,  or  the  District 
Attorney's  partner,  who  had  drawn  and  presented  the  indictment  which 
had  been  removed  from  this  county  to  Marin. 

I  think  that  Judge  Haralson  was  ri^ht  in  saying  that  he  had  done  his 
duty.  He  had  done  all  that  he  could  do.  He  had  issued  a  subpoena,  had 
put  it  in  the  proper  channel  for  transmission  to  San  Francisco  for  ser- 
vice. It  had  not  been  returned  to  him.  He  could  not  ask  for  an  attach- 
ment.    What  more  could  man  do  ? 

I  am  talking  now  in  relation  to  the  duty  of  the  District  Attorney,  not 
the  duty  of  Judge  Hardy — ^for  Judge  Hardy  knew  nothing  of  these 
&cts. 

"  Q. — The  return  came  over  with  the  witnesses  ? 
A. — Yes,  Sir. 
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Q.— On  what  day  ? 
A. — ^July  sixth. 

Q. — Was  there  any  motion  made  for  a  continuance  of  the  case,  on  the 
ground  of  the  absence  of  witnesses  on  the  part  of  the  State  ? 
A. — No,  Sir,  there  was  not." 

Upon  what  ground,  let  me  ask  you,  Senators,  could  the  District  Attor- 
ney ask  for  a  continuance  in  the  case  ? 

When  an  application  is  made  for  a  continuance  in  a  case,  don't  yon 
know,  from  your  observation — those  of  you  who  are  not  lawyers — that 
it  is  necessary  for  you  to  show  not  only  that  you  want  a  witness,  but 
that  you  have  used  proper  diligence  to  secure  his  attendance ;  and  don't 
you  know  that  no  Court,  having  a  proper  sense  of  its  duty,  will  ever 
grant  a  continuance,  to  secure  the  attendance  of  a  witness  in  a  case,  who 
is  known  to  be  an  important  and  material  witness,  unless  it  is  shown 
that  proper  diligence  has  been  used  to  secure  his  attendance  ? 

"  Q. — ^Was  there  any  motion  made  for  a  continuance  of  the  case,  on 
the  ground  of  the  absence  of  witnesses  on  the  part  of  the  State  ? 

A. — ^No,  Sir,  there  was  not. 

Q. — Was  the  indictment  read,  and  was  the  pleading  made  after  th« 
jury  was  empanelled  ? 

A. — No,  Sir.    He  pleaded  in  San  Francisco." 

Aye,  here  is  an  attempt  to  prove  by  Mr.  Taylor  that  there  was  another 
effort  to  hurry  on  this  case  to  a  conclusion,  because  they  didn't  read  the 
indictment  and  arraign  the  prisoner. 

The  answer  is  pertinent  and  to  the  point : 


"  No,  Sir.    He  pleaded  in  San  Francisco. 
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Is  it  usual  to  do  this,  which  they  complain  was  left,  improperly,  un- 
done ?  Did  anybody  ever  hear  of  a  case  where  the  District  Attorney 
read  the  indictment  over  to  the  prisoner,  when  the  trial  was  called,  afl^r 
he  had  once  read  it  to  the  prisoner  who  has  been  arraigned  and  who  has 
pleaded  to  the  indictment  ? 

«  Q. — ^as  the  indictment  read,  and  was  the  pleading  made  after  tbe 
jury  was  empanelled  ? 

A. — No,  Sir.    He  pleaded  in  San  Francisco. 

Q. — Who  pleaded  in  San  Francisco  ? 

A. — Judge  Terry. 

Q. — ^Was  the  indictment  read  to  the  jury  ? 

A. — I  cannot  recollect. 

Q.' — ^Was  there  any  other  business  transacted  in  that  Court,  after  that 
trial,  on  that  day  ? 

A. — No,  Sir,  I  believe  not. 

Q. — That  was  the  last  business  done  ? 

A. — Yes,  Sir. 

Q. — Did  you  see  Judge  Hardy  and  Judge  Terry  together  at  any  tim« 
during  that  day  ?" 

Here  is  an  effort  to  fix  complicity  upon  Judge  Hardy,  by  showing  that 
he  and  Judge  Terry  were  seen  together  after  the  jury  had  heen  dis- 
charged, after  the  verdict  had  been  pronounced  in  Terry's  favor.     But 
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even  that  effort,  extreme  as  it  was,  even  that  effort  failed.  They  failed 
to  prove  the  fact  of  companionship  at  the  time  they  desired  to  establish 
it. 

"  Q. — Did  you  see  Judge  Hardy  and  Judge  Terry  together  at  anytime 
daring  that  day  ? 

A. — Well,  Sir,  that  is  a  small  town.  They  might  have  been  together. 
Almost  every  person  runs  against  his  neighbor  there  some  time  in  the 
day. 

Q. — Did  you  see  them  together  ? 

A. — Not  to  the  best  of  my  recollection.  I  saw  them  together  during 
that  term,  but  not  during  that  day.    Not  that  I  recollect  of. 

The  Attorn^-  General. — Did  Judge  Terry  and  Judge  Hardy  both  leave 
town  on  that  day  ? 

A. — ^I  cannot  say  whether  they  did,  or  did  not." 

This  is  the  Prosecution's  witness.  This  is  a  man  who  was  brought 
here  to  sustain  these  charges  against  Judge  Hardy.  He  is  not  our  wit- 
ness. 

"  Q. — ^Do  you  know  whether  Judge  Hardy  left  on  that  day? 

A. — No,  Sir,  I  do  not  know.  I  am  inclined  to  think,  however,  that 
they  both  did  leave  on  that  day.  I  am  not  positive.  I  would  not  like 
to  swear  to  it. 

Q. — Was  there  any  objection  made  to  the  case  going  to  the  jury,  on 
the  part  of  the  prosecution  ? 

A. — ^No,  Sir;  none  whatever.  Mr.  Haralson  stated  that  he  had  issued 
subpoenas  for  witnesses,  and  that  they  had  not  been  returned,  and  that, 
therefore,  he  had  no  ground  to  ask  for  an  attachment. 

Q. — How  long  were  the  jury  out  ? 

A. — They  did  not  leave  the  box. 

Q. — Will  you  read  the  record  of  the  verdict  which  they  rendered  ? 

[Witness  read:] 

In  the  District  Court  of  the  Seventh  Judicial  District,  Marin  County, 
July  term,  1860.    July  6th,  1860 : 

The  People  OP  THE  State  OF  California, 'J      Indictment  for  fighting  a 

V8,  y  duel  by  previous  appointment 

David  S.  Terry.  )  and  agreement,  etc. 

This  cause  being  regularly  called  for  trial.  J.  H.  Haralson,  Esq.,  Dis- 
trict Attorney  of  the  County  of  Marin,  appearing  on  behalf  of  The  Peo- 
ple of  the  State  of  California,  and  David  S.  Terry,  the  defendant,  aj)- 
pearing  in  person  and  by  Counsel,  the  following  named  persons  were 
duly  sworn  and  empanelled  as  a  trial  jury :  Jacob  Short,  Matthias  Blow- 
ers, Gilbert  Leonard,  Parker  W.  Coard,  James  B.  Stafford,  Bejyamin 
Miller,  G.  King,  Jonathan  Bickerstaff,  James  Olcott,  Solomon  Helser, 
Charles  Sauif,  Hiram  J.  Nott. 

And  the  case  was  submitted  to  said  jury,  who  returned  the  following 
verdict,  to  wit : 

*  We,  the  jury,  find  the  defendant  not  eruilty. 

*  GILBERT  LEONARD,  Foreman.' " 

Now,  as  to  the  mode  of  empanelling  the  jury,  they  go  on  and  inquire 
of  him  again  as  to  the  list  of  jurors. 
It  was  complained  here,  in  the  course  of  this  trial,  that  the  jury  was 
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empanelled  in  an  unusual  manner.  It  was  complained  that  tbey  were 
empanelled  by  calling  the  names  from  the  Clerk's  list,  which  the  Clerk 
had  made  up  by  copying  from  the  venire  and  return  of  the  Sheriff,  in- 
stead of  putting  the  names  in  a  box  and  drawing  them  out.  That  was 
claimed  as  unprecedented — that  that  mode  should  be  adopted  which  was 
pursued  in  this  case. 

The  question  was  asked :  How  shall  this  jury  be  empanelled? 

Will  you  have  their  names  called,  man  by  man,  and  let  each  party 
make  his  objection  to  each  or  any  man,  as  he  is  called  ?  Or,  will  yoa 
have  their  names  put  into  a  box  and  drawn  out  ? 

It  was  suggested  on  the  one  side  and  assented  to  on  the  other,  that  the 
names  might  be  called  from  the  Clerk's  list,  each  P&rty,  of  coarse,  re- 
serving his  right  to  object  to  any  of  the  jurors.  J?hey  exercised  that 
right.  Three  jurors  were  excluded.  Challenges  were  interposed.  But 
they  did  not  challenge  every  juror;  and  Judge  Hardy  is  responsible  for 
that. 

"Jlfr.  Camphdl. — In  regard  to  the  list  of  jurors — ^how  were  they  made 
out? 

A. — I  called  them  off  from  the  original  venire.  I  read  the  first  twelve 
names. 

Q. — No  names  were  drawn  from  the  box  ? 

A. — No,  Sir.      That  was  waived  bjf  both  par tt^,*' 

Senators :  Do  you  remember  Judge  Campbell's  very  frank  and  fiiir 
statement  of  the  fact,  as  a  witness  here,  although  not  on  oath,  that  the 
jury  were  drawn  in  the  usual  manner;  that  is,  the  jury  were  summoned 
in  the  usual  manner  ?  That  the  Clerk's  list  was  made  up  in  the  osaal 
manner  ? 

Judge  Campbell  testified  before  you  that  it  was  always  the  practice 
for  a  person  accused  of  crime  to  obtain  a  copy  of  that  list,  in  order  that 
he  might  see  if  there  were  any  objectionable  names  upon  it — names  of 
those  whom  he  would  desire  to  challenge.  The  defence  always  obtained 
a  copy  of  this  list. 

"  Q. — Who  made  that  original  list  ? 

A. — The  Sheriff,  I  suppose.     I  know  it  was  in  his  handwriting. 

Q. — Who  is  the  Sheriff  of  Marin  County  ? 

A.— Mr.  Y.  D.  Doub. 

[Several  papers  were  handed  to  the  Presiding  Officer,  to  be  marked,  as 
placed  in  evidence.] 

Q. — Is  the  list  in  the  Sheriff's  handwriting? 

A. — No,  Sir;  it  is  in  my  handwriting.  The  return  is  in  the  Sheriff's 
handwriting." 

He  made  the  list  from  the  return,  and  says  he  copied  it  truly. 

"  The  Presiding  Officer. — What  are  these  pencil  marks?  [Pointing  on 
the  venire.] 

A. — These  [pointing]  were  selected  as  jurors.  [Showing  a  mark  on 
the  venire,  which  served  to  designate  the  chosen  jurymen.] 

The  Presiding  Officer  [the  witness,  Mr.  Taylor,  being  ill,]  read  the  list 
of  chosen  jurymen. 

The  jurymen  were  as  follows:  Gilbert  Leonard,  [Foreman,]  Jacob 
Short,  Matthias  Blowers,  Parker  W.  Coard,  James  B.  Stafford,  Benjamin 
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Miller,  G.  King,  Jonathan  Bickerstaif,  James  Olcott,  Solomon  Helser, 
Charles  Sauff,  Hiram  J.  Nott/' 

Among  the  list,  is  the  name  of  "  Benjamin  Miller."  I  don't  see  the 
name  of  "  Frank  Miller"  here.  I  see  "  Benjamin  Miller,"  but  no  "  Frank 
Miller." 

I  ask  the  Chair,  whether,  according  to  his  recollection,  it  was  "  Ben- 
jamin Miller  "  or  "  Frank  Miller  "  who  was  indicted.  ^ 

The  Presiding  Officer, — Benjamin  Miller. 

Mr,  Williams, — Ah  !     I  understood  it  was  Frank  Miller. 

Benjamin  Miller  was  the  man  who,  since  that  time,  has  b6en  -indicted 
for  murder.  He  had  not  been  indicted  then.  He  had  been  an*ested,  ex- 
amined, and  discharged.  Judge  Hardy  ought  to  have  foreseen  that  he 
was  going  to  be  indicted  for  murder ;  and,  therefore,  he  ought  to  have 
taken  the  examination  out  of  the  hands  of  the  District  Attorney,  and 
excluded  him. 

^^Mr,  Perkins, — ^1  understand  the  witness  to  state  that  the  first  twelve 
men  on  the  venire  were  called  and  sworn  in  as  jurors  ? 

A. — ^No,  Sir. 

The  Attorney-General. — The  first  twelve  men  on  the  venire  were  first 
called  up  by  agreement  ? 

A.— Yes,  Sir.  ' 

The  Attorney-General, — How  came  they  to  waive  the  box? 

A. — Well,  Sir,  they  agreed  to  take  the  first  twelve  names.  The  first 
twelve  names  were  called,  and  those  who  answered  went  into  the  jury 
box  to  be  examined. 

Judge  Hardy, — The  first  twelve  names  on  the  venire  did  not  compose 
the  jury,  did  they  ? 

A.— No,  Sir." 

Mr.  Perkins  was  mistaken  when  he  supposed  that  the  testimony 
showed  that  an  agreement  was  made  that  the  first  twelve  names  should 
be  taken,  absolutely.  It  was  only  agreed  that  the  Clerk  should  first  call 
twelve  names,  and  that  those  who  responded  should  go  into  the  jury 
box,  and  then  be  examined.  They  called  the  first  twelve  names.  Twelve 
men  were  put  into  the  jury  box  f6r  examination.  And  they  did  examine 
some  of  them.     And  some  of  them  were  sworn  in. 

Mr.  Hoge  testified  to  the  fact  that  they  were  examined  as  to  whether 
they  sympathized  with  the  Vigilance  Committee.  One  man  was  chal- 
lenged by  Mr.  Hoge,  Judge  Terry's  Counsel,  on  the  ground  that  he 
sympathized  with  the  Vigilance  Committee.  Judge  Hardy  overruled 
tnat  objection.  Judge  Hardy  decided  that  sympathy  with  the  Vigilance 
Committee  amounted  to  no  disqualification.  He  overruled  Judge  Terry's 
objection  on  that  trial.  And  Judge  Hardy  is  charged  here  with  collu- 
sion with  the  Counsel  of  Terry  in  that  case,  or  with  Terry  himself. 

Then  the  first  twelve  names  on  the  list  were  called ;  twelve  men  were 
put  into  the  jury  box;  and  then  they  commenced  to  examine  them. 
When  Counsel  could  see  one,  two,  or  three  men,  before  them,  whom 
they  thought  were  doubtful  characters,  they  examined  them.  When 
they  saw  men  there,  whom  they  or  their  client  knew  well — knew  would 
make  fair  jurors — they  accepted  them.  They  were  not  endeavoring  to 
give  an  adventitious  importance  either  to  the  case  itself  or  to  the 
services  of  Counsel  in  empanelling  a  jury. 

72 
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'^CEOSS    EXAMINATION. 

Mr,  WtUiams. — You  were  inquired  of,  whether  you  saw  Judge  Terry 
and  the  Respondent  here,  together  during  the  term.  Your  first  answer 
was,  that  almost  everybody  there  was  together,  more  or  less.  You  had 
seen  them  together  during  term  time,  but  not  on  that  day.  Now,  did 
you  ever  see  them  during  that  term  time  together  cUone  f 

A.— No,  Sir." 

That  is  the  point  of  the  question.  It  is  not  whether  they  were 
together  in  a  crowd.  They  could  not  help  being  together,  in  that  little 
town,  in  a  crowd. 

My  question  was :  Mr.  Taylor,  did  you  ever  see  them  ahme  toffether^ 
from  the  first  to  the  last — ^from  thje  moment  they  arrived  an  til  the 
moment  they  left  ?    What  is  the  answer  ?     "  No,  Sir." 

"  Q. — When  the  jury  had  been  empanelled,  and  the  defendant's  Coun- 
sel was  pressing  on  the  trial,  was  urging  progress  in  the  cause,  did  Mr. 
Haralson,  the  Sistrict  Attorney,  on  being  called  on  by  the  Judge  and 
asked  whether  he  would  take  out  an  attachment,  say  that  he  had 
exhausted  all  the  power  he  possessed;  that  it  had  not  been  sufficient; 
that  his  subpoenas  had  not  been  returned ;  and  that  therefore  he  could 
not  ask  for  an  attachment  ? 

A. — I  think  so. 

Q. — Are  you  certain  that  he  stated  that  he  had  exhausted  all  bis 
power,  and  therefore  could  not  ask  the  Judge  for  an  attachment  ? 

A. — I  think  he  said  that  the  subpoenas  had  not  been  returned,  and 
that  therefore  he  could  not  ask  for  an  attachment. 

Q. — I  believe  you  have  already  stated  that  the  subpoena  came  over 
with  the  witnesses  ? 

A. — Yes,  Sir. 

Q. — This  case  had  been  presented  in  San  Francisco  County,  had  it 
not? 

A. — Yes,  Sir. 

Q. — When  the  case  was  called  there  to  be  set  for  trial,  was  not  the 
District  Attorney  of  San  Francisco,  together  with  Mr.  Campbell,  there 
present  in  Court  f     I  mean,  the  first  day. 

A. — I  don't  recollect  whether  Mr.  ferown  was  there  or  not,  as  an 
Attorney  in  the  case. 

Q. — He  was  there  present,  was  he  not  ? 

A.— Yes,  Sir." 

Whether  he  was  present  in  the  case  or  not,  he  don't  know.  He  wa« 
there  present.  And  Judge  Campbell  himself  states  that  he  was  there; 
and  Judge  Campbell  was  Mr.  Brown's  partner. 

One  would  have  thought  that  the  duties  of  a  District  Attorney  might 
have  been  performed  among  these  three  gentlemen  without  the  aid  of  the 
Judge,  without  the  Judge  coming  down  from  the  bench — metaphorically, 
at  least — to  assume  the  duties  of  a  District  Attornev. 

That  is  answered,  however,  by  Judge  Campbeirs  statement:  That 
when  he  proposed  to  go  over,  on  the  sixth,  ancl  help  Mr.  Haralson  try 
that  case,  Mr.  Haralson  declined  his  assistance. 

But  did  not  Judge  Campbell  go  over  on  the  sixth  ? 

Judge  Campbell  and  his  partner,  the  District  Attorney  of  this  county, 
were  there  with  their  witnesses  on  the  second  of  July,  ready  to  try  the 
case.    The  Fourth  of  July  was  about  to  arrive.    It  would  arrive  daring 
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the  progress  of  the  trial.  It  was  proposed  to  postpone  the  trial  until 
after  the  Fourth  of  July.  Then,  by  agreement,  the  case  is  sot  for  the 
sixth  day  of  July,  at  nine  o'clock  in  the  morning.  The  subpoenas  are 
sent  by  the  District  Attorney  and  his  partner,  who  are  over  there,  to 
San  Francisco,  to  be  served.  And  the  subpoenas  were  handed  to  the 
Sheriff  on  the  fifth  day  of  July — ^they  being  placed  in  the  hands  of  the 
Assistant  District  Attorney  on  the  second  of  July,  and  the  trial  being 
set  for  the  sixth  of  July. 

"-Wr.  Campbell, — [After  consnlting  with  General  Williams.]  I  am  re- 
quested to  state,  by  gentlemen  on  the  other  side,  that,  as  far  as  these 
subpoenas  are  concerned,  the/r«^  subpoenas  were  filled  out  by  me.'' 

Filled  out  by  Judge  Campbell  himself. 

Senator  Crane. — ^What  page  is  that  ? 

Mr.  Williams. — ^Page  one  hundred  and  forty-six. 

"  I  was  then  a  partner  of  Mr.  Brown,  who  was  then  District  Attorney 
of  San  Francisco  County.  They  were  brought  over  by  me,  and  handed 
to  the  Sheriff  for  service." 

Handed  to  the  Sheriff  when  ? 

This,  however,  was  before  the  second  subpoena  was  filled  out.  This 
was  a  subpoena  for  the  witnesses  who  went  over  there  on  the  second  of 
Jaly. 

"As  far  as  the  second  subpoenas  were  concerned,  when  I  went  over 
there,  on  the  second  of  July,  for  the  purpose  of  attending  to  the  case, 
Mr.  Haralson,  the  District  Attorney,  utterly  refused  to  have  any  asso- 
ciate in  the  case.  I  then  furnished  him  with  the  names  of  witnesses, 
and  filled  these  names  into  the  subpoena,  which  he  then  issued.  These 
names  were  in  the  subpoena  which  was  brought  over  by  the  witnesses 
who  came  over  in  the  boat.     The  names  are  in  ray  handwriting." 

This  was  the  subpoena  for  the  sixth  of  July.  The  names  were  in 
Jndge  Campbell's  handwriting. 

Does  Mr.  Campbell  charge  Mr.  Haralson  with  any  neglect  here? 
They  offered  to  relieve  Mr.  Haralson  of  what  should  have  been  his  duty. 
The  prosecution  was  a  San  Francisco  prosecution.  San  Francisco  officers 
were  there  to  prosecute  it.  And  even  after  Mr.  Haralson  declined  to 
have  any  assistance  from  any  man,  that  prosecution  proceeded  in  pre- 
paring the  case ;  got  the  subpoena  from  Mr.  Haralson,  and  Judge  Camp- 
bell inserted  the  names  himself. 

Then  I  asked  Judge  Campbell : 

"  I  will  ask  you  to  state  if  you  ever  communicated  to  Judge  Hardy 
the  fact  that  you  were  rejected  by  the  District  Attorney,  as  Counsel  in 
that  case  ? 

Mr.  Campbell. — I  do  not  think  that  I  ever  did.  After  filling  in  the 
subpoenas,  I  immediately  came  over  to  San  Francisco.  Then,  in  order  to 
set  ourselves  right  before  the  community,  Mr.  Brown  and  myself  jointly 
addressed  a  letter  to  District  Attorney  Haralson,  on  this  subject,  in 
which  we  a^ain  stated  that  our  services  were  at  his  disposal  in  that  case. 
We  had  had  charge  of  the  proceedings  here  in  San  Francisco,  and  were 
willing  to  aid  in  the  prosecution  there.    We  rec^ved  a  reply  from  Mr. 
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Haralson,  declining  our  services.     These  communications  were  published 
in  the  daily  papers." 

All  this  is  to  set  Mr.  Brown  and  Judge  Campbell  right  before  this 
community. 

And  after  all  these  shortcomings,  they  charge,  first,  District  Attorney 
Haralson  with  neglect  of  duty,  and  then  they  charge  Judge  Hardy  with 
having  known  all  these  facts,  and  negligently  and  corruptly  permitting 
that  case  to  go  to  trial.  And  when  I  askea  Judge  Campbell  to  state 
whether  Judge  Hardy  knew  anything  about  the  fact  that  their  services 
had  been  rejected,  he  discloses  that  ne  had  no  idea  that  Judge  Hardy 
had  any  such  information. 

I  asked  Judge  Campbell  again :  (he  was  then  testifying  as  a  witness, 
making  his  statement  as  a  witness,  without  oath — we  waived  his  oath :) 

"  Were  you  and  Jud^e  Hardv  together  during  the  latter  part  of  the 
day,  after  the  Court  adjourned : 

Mr,  Campbell. — I  saw  him  in  the  latter  part  of  the  day.  I  talked  with 
him  a  very  few  minutes. 

Senator  Cram. — Do  you  know  whether  Judge  Hardy  knew  that  you 
had  been  refused  as  Counsel  ? 

Mr.  CampheU. — I  do  not  know  that  he  did.  I  am  not  aware  of  having 
said  anything  to  Judge  Hardy  about  it  myself.     I  think  I  did  not." 


Here  is  the  knowledge  of  Judge  Hardy.  Judge  Crane  directs  him 
right  to  the  very  point — whether  Judge  Hardy  knew  these  facts  about 
Counsel  in  the  case. 

Judge  Campbell  goes  on  with  his  answer : 

^^  My  impression  is,  that  I  did  not.     In  fact,  I  am  pretty  certain  that  I . 
did  not.    I  saw  Judge  Hardy  over  there  that  day,  I  know ;  but  I  did 
not  say  anything  to  him  in  regard  to  that  matter." 

This  is  Judge  Campbell's  fair,  manly,  dispassionate  statement. 

^^Mr.  Edgerton. — I  am  requested  by  a  member  of  the  Court  to  ask 
whether  the  District  Attorney  interposed  any  challenge  whatever  in  that 
case  to  any  juryman  ? 

A. — I  think  not,  Sir. 

Q. — I  am  further  asked  to  inquire  of  you  whether  there  was  more 
than  one  subpoena  made  on  behalf  of  the  State  ? 

A. — There  were  two.  They  are  both  here.  One  is  dated  in  Jane, 
returnable  on  the  second  of  July.  I  believe  the  witnesses  were  all  there 
then. 

Q. — ^Did  more  than  one  subpcBna  for  witnesses  issue  for  the  sixth  of 
July  ? 

A. — I  did  not  issue  that  subpoena  myself  I  mean  the  subpoena  for  the 
prosecution.  The  District  Attorney  issued  that.  I  know  of  only  one 
subpoena. 

Senator  Crane. — ^You  mean  on  the  part  of  both  sides  ? 

A. — No,  Sir.  On  the  part  of  the  State,  only.  I  issued  the  subpoenas 
on  the  part  of  the  defendant,  myself. 

Mr.  Edgerton. — A  member  of  the  Court  again  desires  to  know  whether 
the  witnesses  for  the  prosecution  were  there,  on  the  second  ? 

A. — Some  of  them  were  there,  on  the  second. 
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Senator  Crane, — ^And  was  it  on  the  second  of  July  that  the  trial  was 
fixed  for  the  sixth  of  July  ? 

A. — Yes,  Sir. 

Senator  Perkins. — What  was  the  form  adopted  in  summoning  the  jury  ? 

A. — Well,  there  was  no  order  for  a  drawn  jury.  The  Sheriff  went  and 
snmmoDed  a  jury  right  around  the  town." 

That  is  the  statutory  mode,  where  the  original  venire  fails  to  order  the 
summoning  of  a  jury  from  among  the  citizens  of  the  county  generally, 
and  not  from  bystanders. 

Here  the  order  was  to  summon  sixty  jurors,  and  the  Sheriff  summoned 
that  number.  And  as  many  of  them  as  were  necessary  were  called. 
They  took  time  enough  to  call  about,  or  nearly,  sixty  jurors,  before  com- 
mencing the  empanelling  of  this  jury. 

That  is  the  testimony  of  the  Prosecution's  second  witness. 

Does  that  show  mal&asance  in  office  on  the  part  of  Judge  Hardy  ? 

Does  that  show  a  knowledge  of  any  collusion,  or  a  neglect  of  duty  on 
the  part  of  the  District  Attorney  ? 

Does  that  show  any  guilty  intent  or  any  dereliction  of  the  strictest 
duty,  on  the  part  of  Judge  Hardy  ? 

I  leave  these  questions  to  you.  Senators,  upon  the  evidence  so  far. 

I  will  call  your  attention,  however,  for  a  moment,  to  the  testimony  of 
the  additional  witnesses  on  our  side,  who  have  testified  to  the  same 
points. 

There  was  the  testimony  of  Mr.  Southard.  Now  let  us  turn  to  his 
testimony. 

Mr.  Southard  is  a  lawyer  in  Petaluma.  He  is  attending  Court  in  this, 
a  neighboring  county. 

You  will  find  Mr.  Southard's  testimony  on  page  one  hundred  and 
ninety-two  of  the  official  report. 

"J.  B.  Southard,  being  called  and  sworn,  testified  as  follows : 

Mr,  Williams. — Where  do  you  live  ? 

A. — ^At  Petaluma,  in  the  County  of  Sonoma. 

Q. — ^Are  you  a  lawyer.  Sir  ? 

A. — Yes,  Sir. 

Q. — Were  you  at  San  Bafael  at  the  time  of  the  trial  in  the  Terry  case  ? 

A. — Yes,  Sir. 

Q. — ^Will  you  give  the  Court  a  history  of  what  took  place  upon  that 
trial? 

A. — I  will  attempt  to  do  so.  Sir,  as  far  as  my  recollection  will  permit 
me.  I  went  to  San  Rafael,  from  Petaluma,  in  company  with  Judge 
Hardy.  I  believe  I  had  some  business  at  San  Eafael,  at  the  Court  there. 
I  was  present  during  the  proceedings  in  Court,  when  Judge  Terry  was 
tried.  The  jury  was  called,  and  then  something  was  said  about  not  pro- 
ceeding with  the  trial  until  some  witnesses  from  San  Francisco,  who 
were  absent,  had  arrived.  The  District  Attorney  said  that  he  expected 
the  witnesses  would  be  there.  They  empanelled  the  jury,  and  then  the 
District  Attorney  wanted  to  dismiss  the  case  on  account  of  the  absence 
of  witnesses." 

There  is  a  charge  which  they  make  against  the  District  Attorney,  on 
this  evidence  that  he  wanted  to  "  dismiss "  this  case.  "  He  wanted  to 
'  dismiss '  the  case,"  say  they.  1  will  show  you,  by  and  by,  what  that 
means. 
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"  Q. — What  do  you  mean  by  *  dismiss  ?' 

A. — I  mean  that  the  District  Attorney  wanted  to  take  a  verdict. 
Q. — The  District  Attorney  ? 

A. — Yes,  Sir;  the  District  Attorney,  himself.  Judge  Hardy  said  that 
the  time  was  not  up." 

Judge  Hardy  would  not  permit  him  to  take  a  verdict  then. 
Mr.  Southard  continues : 

"  Or,  first,  Judge  Hardy  asked :  '  What  shall  I  do  with  this  case,  Mr. 
District  Attorney  ?'  I  believe  that  the  District  Attorney  said  :  *  I  will 
take  a  verdict.'  The  Judge  asked :  ^  How  about  the  witnesses  for  the 
prosecution  ?'  The  District  Attorney  responded  :  *  I  have  exhausted  tbe 
process  of  the  Court  to  get  them  here,  and  they  are  not  here.' 

Q. — Then  what  happened  ? 

A. — Judge  Hardy  responded  :  *  You  know  best  about  that,  Sir.'  The 
Judge  then  waited  some  time,  until  he  said  the  time  was  up.  I  know 
that  he  had  his  watch  with  him,  and  took  it  out,  and  looked  at  it  several 
times.  They  took  a  verdict  then  for  the  defendant,  without  prodacing 
any  proof. 

Q. — After  the  affair  was  over,  ^er  the  defendant  had  been  discharged, 
did  you  come  down  here  with  Judge  Hardy  ? 

A. — I  believe  so. 

Q. — Had  anything  been  said  to  attract  your  attention  to  the  time 
when  the  verdict  was  taken;  as  to  whether  it  was  right  or  wrong, 
according  to  the  announcement  of  the  Court? 

A. — Yes,  Sir.  I  recollect  that  Mr.  Shafter  was  there  at  San  BafaeL 
I  heard  him  say  that  the  time  was  not  up,  when  Judge  Hardy  took  the 
verdict  ? 

Mr.  Camphell. — State  whether  this  was  in  the  presence  of  Judge  Haufy 
or  not  ? 

A. — ^No,  Sir.  I  do  not  think  that  what  Mr.  Shafter  said  was  in  Judge 
Hardy's  presence.  I  had  heard  Mr.  Shafter  say  that  the  time  was  not 
up;  that  the  witnesses  would  have  been  there  in  time  if  they  had  waited 
a  little.     That  was,  I  think,  shortly  after  the  discharge  of  Judge  Terry. 

Mr.  WUliams. — How  did  you  find  the  time  really  was  ? 

A. — I  had  no  watch  with  me  myself,  at  the  time.  But  when  I  heard 
these  statements,  I  felt  anxious  to  learn  the  facts  about  the  case.  I 
asked  several  x^^rsons  what  their  time  was,  and  it  agreed  with  that  of 
Judge  Hardy's.  I  think  that  I  inquired  of  Mr.  Carder,  of  Petalnma, 
who  had  a  watch.  I  think  I  also  inquired  the  time  of  others.  Because, 
when  I  heard  this  remark  about  the  verdict  being  taken  before  the  time 
was,  up,  I  wanted  to  know  whether  it  was  true  or  not.  It  had  not 
occurred  to  mo  that  the  verdict  was  taken  before  the  time  was  up. 

Q. — ^You  arc  a  Union  Democrat,  and  you  were  a  friend  of  Brodeiiek  ? 

A. — Yes,  Sir. 

Q. — Did  you  hear  the  testimony  of  Finnigan,  yesterday? 

A. — No,  Sir.     I  just  got  here  to-day.  , 

Q. — Did  you  hear  the  testimony  of  Senator  Irwin,  this  morning  ? 

A. — No,  Sir. 

Senator  De  Long, — I  desire  to  ask  the  witness  a  question.  At  the  time 
of  this  Terry  trial,  did  you  hear  the  District  Attorney,  or  any  other  per- 
son in  the  Court  room,  in  the  presence  of  the  Judge,  and  before  the  ver- 
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diet  was  rendered,  state  that  the  witnesses  for  the  prosecution  were  in  a 
boat  in  the  *  creek/  and  woald  soon  be  there  ? 

Witness. — In  the  Court  room  ? 

Senator  De  Long. — ^Yes,  Sir.  Was  that  statement  made  in  the  Court 
room,  before  the  Judge,  before  the  verdict  was  rendered  ? 

A. — I  think  that  the  District  Attorney  said  that  the  witnesses  were 
somewhere  near  at  hand. 

Q. — Before  the  vei»dict  was  rendered  ? 

A. — Yes,  Sir. 

Mr.  Williams. — Before  the  jury  was  empanelled? 

A. — Yes,  Sir,  I  think  it  was.  After  I  heard  these  reports,  I  went  to 
Judge  Hardy  and  asked  him  what  time  it  was  by  his  watch.  I  then  made 
inquiries  about  the  time  from  others ;  and  the  decision  which  I  came  to 
from  the  inquiries  I  made  of  several  individuals,  was,  that  Judge  Hardy 
was  right. 

Senator  Van  Dyhe. — ^When  was  that  ? 

A. — ^That  was  at  San  Rafael,  at  the  time  of  the  Terry  trial. 

Senator  Perkins. — Bid  you  see  Judge  Hardy's  watch  ? 

A. — Yes,  Sir;  he  showed  me  his  watch. 

Q. — Did  you  compare  it  with  other  watches  ? 

A. — No,  Sir.  I  didn't  compare  it  with  other  watches.  I  went  and 
asked  him  to  let  me  see  his  watch.  I' then  told  him  what  had  been  said 
regarding  the  time  when  the  verdict  was  rendered.  1  then  went  and  in- 
quired of  other  people  what  time  they  had. 

Senator  Perkins. — What  time  was  this  ]  before  or  after  ten  o'clock  ? 

A. — It  was  after  ten.  It  was  probably  half  an  hour,  or  fifteen  minutes 
after  the  jury  had  been  dismissed.  It  was  after  I  had  heard  the  report 
that  Judge  Hard}'^  had  dismissed  the  case  before  the  time  was  up. 

Mr,  Williams. — Another  question,  if  you  please.  When  it  was  intimated 
that  the  boat  containing  the  witnesses  for  the  prosecution  was  in  sight, 
do  you  know  whether  or  not  Judge  Hardy  sent  somebody  to  look  out, 
and  see  if  that  was  the  fact  or  not  ? 

A. — I  think  so. 

Q. — And  after  the  jury  was  empanelled,  did  not  Judge  Hardy  say  that 
they  had  better  wait  until  the  witnesses  came  ? 

A. — I  said  so. 

Q. — ^And  did  it  not  turn  out  that  the  witnesses  were  not  in  the 
'  creek '  ? 

A. — I  believe  that  was  the  fact.  I  saw  Judge  Campbell  and  Leonidas 
Haskell,  and  told  them  about  it,  and  I  understood  them  to  say  that  they 
did  not  come  up  the  *  creek.' 

Q. — Do  you  know  how  that  was — whether  they  did  not  land  at  Point 
San  Quentin  ? 

A. — I  believe  they  did.  I  believe  they  came  up  from  there  in  wagons. 
I  recollect  seeing  one  of  them  get  out  of  a  wagon  or  a  stage. 

Q. — Now,  when  Judge  Hardy  was  applied  to  to  empanel  the  jury  be- 
fore the  arrival  of  witnesses,  did  or  did  not  Mr.  Haralson,  the  District 
Attorney,  say  that  the.  boat  was  in  sight,  containing  the  witnesses  ? 

A. — Yes,  Sir.  I  understood,  from  what  he  said,  that  the  witnesses 
would  be  up  there  in  time. 

Q. — ^Was  it  announced  to  Judge  Hardy,  before  the  empanelling  of  the 
jury  was  commenced,  that  the  witnesses  were  in  sight  ? 

A. — I  could  not  tell  whether  it  was  before  or  after  the  empanelment  of 
the  jury.  My  impression  is  that  Mr.  Haralson  said  the  witnesses  were 
lA  sight  before  the  empanelling  of  the  jury  commenced. 
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Q. — Which  preceded  the  other — the  empanelling  of  the  jury,  or  the 
information  from  the  District  Attorney  that  the  witnesses  were  in 
sight  ? 

A. — I  think  that  the  information  from  the  District  Attorney,  that  the 
witnesses  were  in  sight,  preceded. 

Q. — Then  the  empanelling  of  the  jury  followed  ? 

A. — Yes,  Sir. 

Q. — I  understand  you  to  state  that  there  was  a  lookout  sent  out  by 
Judge  Hardy  to  see  whether  the  boat  was  really  in  sight,  or  not  ? 

A. — It  is  my  impression  that  some  one  was  sent  out  to  see  if  that  was 
the  fact. 

Q. — Now,  what  was  the  report  upon  that  ? 

A. — I  cannot  state. 

Q. — Was  it  that  the  witnesses  were  coming  ? 

A. — No,  Sir;  I  do  not  remember  that  it  was. 

Q. — You  do  not  remember  what  that  report  was  ? 

A. — No,  Sir. 

Q. — But  upon  the  announcement  being  made  b}-  the  District  Attorney 
to  the  Court,  that  the  witnesses  for  the  prosecution  were  in  sight,  the 
empanelling  of  the  jury  was  proceeded  with  ? 

A. — Yes,  Sir. 

Mr.  Campbell, — Are  you  positive  upon  that  subject,  Sir  ? 

A. — No,  Sir.  I  would  not  swear  to  anything  positively  that  happened 
so  long  ago.    I  so  stated. 

Senator  Crane, — You  made  no  memorandum,  did  you  ? 

A. — ^No,  Sir ;  I  made  no  writing. 

Senator  Perkins. — When  did  these  witnesses  for  the  prosecution  arrive  ? 

A. — I  think  they  arrived  somewhere  near  noon. 

Q. — ^Afler  the  jury  was  empanelled,  what  was  said  about  the  wit- 
nesses ? 

A. — The  District  Attorney,  Mr.  Haralson,  said  that  they  were  not 
there.  He  said  that  he  wanted  to  take  a  verdict  from  the  jury  some 
time  before  the  Court  would  let  him. 

Q. — Are  you  sure  about  that  ? 

A. — Yes,  Sir ;  I  am  sure  about  that.    That  is  certain.'^ 

That  is  the  testimony  of  Mr.  J.  B.  Southard,  in  reference  to  this  mat- 
ter. 

Now  comes  the  testimony  of  Mr.  Hanson,  who  is  a  practising  lawyer 
in  Marin  County.  The  official  report  of  his  testimony  has  not  yet  been 
printed. 

I  can  state  the  testimony  of  Mr.  Hanson,  so  that  Counsel  will  be  sat- 
isfied with  my  statement  of  it.  That  testimony  has  not  yet  been  fur- 
nished us  by  the  Printer. 

Mr.  Hanson  testifies  that  he  was  practising  law,  in  Marin  County,  at 
the  bar  of  San  Eafael. 

Mr.  Hanson  testifies  that  on  this  occasion,  Mr.  Hoge  and  Mr.  Critten- 
den were  Counsel  for  Judge  Terry.  These  men  were  his  personal 
friends.  They  were  there  in  a  strange  county.  Mr.  Hanson  knew  all 
the  jurors  in  that  county.  He  assisted  those  gentlemen  in  the  empanel- 
ling of  that  jury,  for  the  purpose  of  giving  them  that  proper  informa- 
tion, which  they  did  not  possess — which  the  District  Attorney  did  pos- 
sess— in  relation  to  the  character  and  condition  of  those  jurors. 

He  details  the  proceedings  there  very  much  as  they  have  been  given 
by  Mr.  Shafter.    There  was  some  slight  variation — ^not  very  material, 
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perhaps,  except  in  this :  There  is  a  discrepancy  or  variation  between  his 
testimony  and  that  of  Mr.  Shafter's,  in  regard  to  the  precise  time.  There 
was  a  variation  or  difference  between  Mr.  Shafler's  watch  and  the  time 
kept  there  at  San  Eafael,  which  the  witness  here  says  agreed  with  the 
time  which  Judge  Hardy  brought  there  with  him. 

With  regard  to  the  time,  Mr.  Hanson  says  this :  After  the  jury  had 
been  empanelled,  the  Counsel  for  the  defence  pressed  the  trial.  Jud^e 
Hardy  inquired  of  the  District  Attorney :  *'  For  what  hour  did  you  sub- 
poena your  witnesses  ? "  "  Ten  o'clock,'*  was  the  answer.  "  Well,"  eays 
the  Judge,  *'  we  will  not  proceed  any  further  until  ten  o'clock  " — thus 
overruling  a  strenuous  request  on  the  part  of  the  Counsel  for  the  de- 
fence. The  Court  took  a  recess.  Whether  the  Judge  came  down  from 
the  bench,  or  not,  is  not  very  material. 

"  I  went  to  my  office,"  says  Mr.  Hanson.  "  Mr.  Crittenden  was  with 
me.  When  the  time  arrived — by  the  time  we  had  there — Mr.  Critten- 
den says :  *  It  is  ten  o'clock,  and  we  will  go  over.' "  As  Mr.  Hanson  un- 
derstood it,  they  reached  the  Court  room  a  little  after  ten  o'clock. 

After  they  got  there,  the  proceedings  took  place  which  have  been  de- 
scribed by  the  other  witnesses. 

The  Counsel  for  the  defence  insisted,  as  a  matter  of  absolute  right, 
that  the  case  should  go  on,  unless  there  was  good  cause  shown  for  post- 
ponement; unless  there  was  an  attachment  issued  for  witnesses.  (This 
is  not  his  language,  but  it  is  the  effect  of  it.)  And  the  case  was  sus- 
pended, on  that  account. 

Then  follows  what  has  been  detailed  by  the  other  witnesses. 

Now  Mr.  Hanson  did  not  see  anything  in  the  conduct  of  Judge  Hardy 
at  that  time,  which  was  out  of  the  usual  course  of  Judges  presiding  in 
criminal  cases.  He  said  that  he  saw  nothing  in  Judge  Hardy's  conduct 
that  excited  his  attention,  on  account  of  its  strangeness,  or  roused  his 
suspicions  about  unfairness.  He  says  that  his  conduct  there  was  per- 
fectly fair,  and  so  far  as  he  could  see  and  determine,  perfectly  appropriate 
for  a  Judge. 

Mr.  Hanson  did  not  see  any  precipitancy ;  did  not  see  any  hurry  on  the 

Eart  of  Judge  Hardy  to  get  this  case  before  the  jury.  On  the  contrary, 
o  saw  that  Judge  Hardy  tried  to  keep  the  case  back,  notwithstanding 
Mr.  Hoge  claimed  that  it  was  his  absolute  right  to  have  it  proceed. 

Mr.  Carder  swears  to  the  same  thing.  He  was  a  member  of  the  bar 
there,  and  a  witness  of  the  whole  proceeding. 

He  did  not  see  anything  there  that  would  entitle  anybody  to  make  a 
charge  against  Judge  Hardy  of  having  neglected  his  duty,  or  having  de- 
viated, in  the  slightest  degree,  from  the  proper  course  of  a  Judge  on  a 
criminal  trial. 

It  comes,  then,  to  the  question  as  to  whether  Mr.  Shafter's  watch  was 
right,  or  whether  Judge  Hardy's  watch  was  right. 

Mr.  Shafter's  watch  was  verified,  he  says,  by  the  clock  which  hung  in 
a  saloon  there  in  San  Eafael.  He  went  right  over  to  the  saloon  there, 
and  compared  his  watch  with  the  saloon  clock.  The  saloon  clock  was  a 
little  slower  than  his  watch — three  or  four  minutes. 

We  proved,  by  another  witness,  that  that  saloon  clock  was  a  very  ir- 
regular time-piece.  We  proved  that  it  was  generally  several  minutes 
out  of  the  way,  on  the  one  side  or  the  other — either  too  fast  or  too  slow. 
So  that  Mr.  Shafter's  watch,  whether  impeached  at  all  or  not,  was  cer- 
tainly not  sustained  by  the  clock  in  the  saloon. 

But,  suppose  it  had  been.  Suppose  the  time  by  Mr.  Shafler's  watch 
was  right,  and  the  time  of  Judge  Hardy's  watch,  and  the  time  of  all 

73 


678 

those  other  watches  with  which  his  was  compared — ^for  this  was  a  sub- 
ject of  discussion — was  wrong.  Suppose,  for  a  moment,  that  Mr.  Shsd- 
ter  s  watch  was  right,  and  the  other  watches  were  all  wrong.  What  fol- 
lows ?  Does  it  follow  that  Judge  Hardy  know  that  his  time  was  wrong? 
Does  it  follow  that  Judge  Hardy,  knowing  that  his  time  was  wrong,  cor- 
ruptly accelerated  the  trial  of  this  case  ? 

Do  you  rememher  what  the  Counsel  [Highy]  said  in  his  opening  here, 
when  he,  before  a  word  of  evidence  had  been  uttered  by  a  witness  on 
the  stand,  assumed  all  his  facts,  and  made  a  regular,  artful,  ingenious,  and 
somewhat  eloquent,  summing  up,  upon  the  evidence  which  had  not  been 
given  ?  Do  you  remember  that  the  gentleman  told  yon,  significantly, 
that  there  would  be  some  evidence  given  here  about  the  hands  of  the 
clock  in  the  Court  House  having  been  turned  along  ?  Every  witness 
swears  that  there  was  not  a  clock  in  the  Court  House.  The  hands  of 
the  clock  in  the  Court  House  were  no  more  turned  along — ^there  was  no 
more  reality  in  the  statement  that  such  was  the  case,  than  there  was  in 
the  volunteered  statement  of  Mr.  Shafter  that  Benjamin  Miller  had  been 
indicted  for  murder  before  he  went  into  that  jury  box.  And,  not  only 
the  hands  of  the  clock  had  not  been  turned  along,  but  there  was  not  any 
clock  in  the  Court  House.  And,  not  only  did  Judge  Hardy  not  know 
that  Benjamin  Miller  had  been  indicted  for  murder,  but  he  had  not  been 
indicted. 

Upon  this  branch  of  the  case,  Senators,  I  am  content  to  leave  my 
client  in  your  hands,  now  and  here.  And  if  you  can  find,  upon  such  evi- 
dence as  that,  that  a  public  officer  can  be  impeached,  that  a  public  officer 
can  be  deprived  of  his  office,  and  incapacitated  forever  afterwards  from 
holding  office  in  the  State,  upon  such  accusation  and  evidence  as  that 
why,  in  God's  name  be  your  finding  so.  I  wash  my  hands  of  such  a 
thing — having  done  my  duty,  as  far  as  my  feeble  ability  will  allow. 

Now,  I  proceed  with  what  the  Counsel  [Campbell]  who  opened  this 
argument,  in  summing  up,  seemed  to  have  regarded  as  a  kind  of  prepara- 
tory exercise  of  your  minds. 

There  is  an  accumulation  here  of  twenty-two  Articles  of  Impeachment. 
And,  although  containing  specifications — three  or  four  in  one,  and  five  or 
six  in  another — it  is  not  very  important  how  many — he  has  passed  over 
all  these;  and,  if  you  failed  to  come  to  the  conclusion,  when  he  left  each 
one  of  these  accusations,  that  it  was  not  made  out  by  the  proof,  that  it 
was  not  made  out  so  as  to  charge  Judge  Hardy,  upon  the  evidence,  with 
misconduct,  with  misdemeanor  in  office,  then  your  minds  are  differently 
constituted  from  mine.  I  watched  Judge  Campbeirs  argument  with 
great  care.  I  followed  his  logic  and  his  train  of  reasoning  upon  each 
one  of  these  Articles,  so  far  as  it  was  based  upon  the  evidence  in  the  case, 
and  I  could  not  help  feeling,  when  he  had  got  through,  and  had  come 
down  to  this  one  which  he  said  was  the  great  grave  charge  of  this  case, 
that  it  was  asking  too  much  of  your  patience  to  require  you  to  listen  to 
an  argument  agamst  it. 

But  it  is  my  duty  to  refer  to  it.  I  do  not  know  how  all  men's  niind» 
are  constructed.  1  do  not  know  how  some  of  you  will  view  this  evi- 
dence. I  do  not  know  how  far  you  will  seize  upon  suspicious  circum- 
stances, and  call  that  evidence.  It  is  my  duty  to  pass  over,  as  briefly  as 
the  nature  of  the  case  will  permit,  the  evidence  upon  each  and  every 
of  these  twenty-one  remaining  charges. 

In  order,  however,  that  you  should  be  able  to  measure  the  value  of 
the  evidence  in  the  case,  I  beg  leave  to  call  your  attention  for  a  little 
while  to  the  character  of  that  evidence ;  not  only  to  the  character  of 
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the  men  who  have  given  that  testimony,  but  to  the  spirit,  the  feeling, 
the  animus,  in  which  they  have  given  it. 

Who  are  the  witnesses  to  sustain  these  Calaveras* County  charges? 

Judge  Hardy's  District  consists  of  Calaveras  and  Amador  Counties. 

Where  does  this  Prosecution  come  from  ?  It  comes  from  the  pure  at- 
mosphere of  Calaveras  County.  It  comes  from  that  community  whose 
bar  have  made  an  exhibition  of  themselves,  to  some  extent,  before  you. 
It  comes  from  that  community,  the  leading  members  of  which — those 
who  ought,  by  their  talents  and  their  virtues,  to  be  the  leading  members 
of  that  community — exhibit  themselves  on  the  stand  here,  swearing  to 
their  own  infamy ;  making  an  exhibition  of  the  character  of  their  own 
bar,  whose  honor  they  should  protect,  whose  reputation  they  should  be 
prepared  at  all  times  to  defend ;  showing  the  real  position  in  which  law- 
yers stand  there,  in  reference  to  Judges  and  to  juries. 

Amador  and  Calaveras  Counties  constitute  Judge  Hardy's  District. 

This  charge  comes  from  Calaveras  County ;  No ;  not  from  Calaveras 
County.  It  comes  from  that  little  hot-bed  of  corruption,  that  sink  of 
dishonorable  lawyers — according  to  their  own  swearing — "Mokelumne 
Hill.'' 

Why  did  not  the  people  of  Amador  County  complain  of  Judge  Hardy  ? 
Why  do  you  not  see  witnesses  here  from  Amador  County  charging  Judge 
Hardy  with  misdemeanor  in  office,  while  holding  Court  in  that  county  ? 
They  may  thank  their  stars  that  they  have  not  been  involved  in  this 
furnace  of  perse(;ution.  The  bar  of  that  county,  I  take  it,  the  leading 
men  there,  are  above  this  effort  to  crush  a  man  because  they  cannot  use 
him  as  a  Judge. 

It  is  not  Calaveras  County,  it  is  not  Amador  County,  that  is  pushing 
this  prosecution.  It  is  Mokelumne  Hill.  No;  it  is  not  Mokelumne  HiU 
either;  for  I  take  it  that  there  are  a  great  many  respectable  gentlemen 
there  who  are  as  much  above  lending  themselves  to  this  crusade  against 
Judge  Hardy,  as  they  are  above  polluting  their  hands  bv  allowing  them 
to  be  taken  by  such  men  as  the  witnesses  from  Mokelumne  Hul,  who 
have  appeared  on  this  stand  against  Judge  Hardy. 

Who  are  these  prosecutors.  Senators :  Who  are  the  witnesses  here 
who  swear  to  every  one  of  these  malfeasances  in  office  ?  Who  are  the 
men  who  swear  to  the  corruption  of  Judge  Hardy  ?  Who  do  they  prove 
themselves  to  be,  by  their  own  testimony  ? 

First  in  the  rank  of  infamy  stands  Allan  P.  Dudley  ;  proved  by  twenty 
of  his  neighbors  to  be  an  infamous  liar.  One  of  them  swears  he  is  "the 
best  liar"  in  that  part  of  the  country. 

William  L.  Dudley,  his  brother,  swears  to  professional  conduct  on  his 
own  part,  that  should  damn  to  eternal  infamy  every  man  who  has  such 
evidence  of  being  a  gentleman  as  an  attorney  and  counsellor's  license 
furnishes  him. 

S.  W.  Brockway.  Now,  in  some  respects,  I  cannot  rank  Mr.  Brock- 
^ivay  with  these  Dudleys ;  but,  unfortunately,  he  has  lent  himself  to  their 
machinations.  Mr.  Brockway  may  be,  in  many  respects,  a  good  man. 
He  seems  to  be  a  kind  hearted,  peaceable,  amiable  man,  but  he  is  a  very 
-W'eak  mm.  Ilis  own  testimony  shows  him  to  be  so.  He  swears  that 
some  time  ago  the  project  was  agitated  by  these  Dudleys  and  some  one 
\yj  the  name  of  Treat,  of  abolishing  their  Judicial  District,  in  order  to 
get  rid  of  Judge  Hardy.  Finding  they  could  not  use  Judge  Hardy, 
they  were  going  to  get  the  Legislature  to  abolish  the  District.  What 
did  Brockway  do  then  ?  He  wrote  the  petition,  he  says  very  reluctantly 
^afler  he  had  come  in  here  and  testified  upon  the  main  branches  of  this 
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prosecution — testified  as  the  Dudleys  did,  each  to  a  private  conversation 
with  Judge  Hardy,  when  no  living  soul  was  within  ear-shot  of  them, 
when  he  knew  he  could  not  be  contradicted.  Both  of  the  Dudleys 
testify  to  conversations,  each  by  himself,  separately,  and  Brockwaj 
weakly  follows,  and  Aa  has  got  some  conversations  to  swear  to. 

Mr.  Brockway's  wickedness  comes  from  his  weakness,  rather  than 
from  a  naturally  depraved  heart.  Brockway  is  one  of  those  men  so  well 
described  in  King  Henry  VI,  where  the  author  says : 

"  Look,  as  I  blow  this  feather  from  my  face. 
And  SB  the  air  blows  it  to  mo  again, 
Obeying  with  my  wind  when  I  do  blow, 
And  yielding  to  another  when  it  blows, 
Commanded  always  by  the  greater  gust ; 
Such  is  the  lightness  of  your  conunon  men." 

This  is  the  lightness  of  the  man  they  put  upon  the  stand  here  to  swear 
to  private  conversations. 

^Brockway  says  that  when  this  effort  to  abolish  this  District  came  np, 
he  was  told  that  the  Dudleys  would  join  in  it.  He  says  Frank  Treatr- 
I  think  that  is  what  he  calls  him — ^told  him  so.  Then,  if  the  thing  was 
to  be  well  supported,  he  was  ready  to  go  into  it. 

Mark  you  how  I  drew  these  facts  out  of  him.  He  gave  them  to  me 
with  the  greatest  reluctance;  I  brought  him  to  it  inch  by  inch,  and 
question  by  question,  until  he  was  obliged  to  admit  it,  or  be  contradicted 
•by  Treat.  I  asked  him  whether  he  had  always  entertained  friendly 
feelings  towards  Judge  Hardy.  "  Oh,  yes !  An  excellent  friend  of 
Judge  Hardy  ;  like  him  very  much ;  love  Judge  Hardy.'*  "  But,  Sir,  do 
not  you  say  you  were  instrumental  in  getting  up  a  petition  to  abolish 
the  Judicial  District,  for  the  sake  of  getting  rid  of  Judge  Hardy  T 
"  Well,  yes ;  I  did  draw  that  petition.  I  signed  it,  but  I  backed  out  of 
it  afterwards."  **  How  came  you  to  desist  from  it?"  "Well,  I  found 
the  Dudleys  were  playing  false."    That  is  the  substance  of  it. 

William  L.  Dudley,  who  was  to  have  headed  the  thing — William  L 
Dudley,  who  was  to  be  the  figure-head  of  the  prosecution  of  that 
scheme — had  privately  written  a  letter  to  Judge  Hardy  that  he  (Dod- 
ley)  was  opposed  to  the  scheme.  Brockway  found  it  out.  They  were 
going  to  push  Brockway  out,  and  then  the  deep  designing  villains  were 
going  to  use  the  weak  and  facile  instrument  to  undermine  Judge  Hardy, 
and  get  rid  of  him,  by  coming  before  the  Legislature  and  representinf 
that  the  District  ought  to  be  abolished.  Did  thev  mean  that  they  couid 
get  the  Legislature  to  abolish  the  District  simply  because  they  did  not 
nke  Judge  Hardv  ?  Oh,  no !  I  suppose  not.  I  suppose  they  meant  that 
they  would  be  able  to  get  up  a  plausible  excuse  for  the  abolishing  of  th« 
District. 

"  What  did  you  do  then,  Mr.  Brockway  ?  "  "  Well,  when  I  found  Bill 
Dudley  had  played  false  in  the  matter,  that  he  had  been  writing  to 
Judge  Hardy  that  he  was  opposed  to  it,  why,  I  withdrew  the  petition, 
and  destroyed  it."  Brave  man,  ho  !  if  he  really  thought  that  the  District 
ought  to  be  abolished,  and  was  going  into  it  under  the  wing  of  Bill  Pnd- 
ley,  as  he  says.  When  he  found  that  Dudley  was  withdrawing  his  pro- 
tection, he  backed  out.    That  is  Mr.  Brockway  ! 

What  does  Mr.  Brockway  principally  testify  to.  in  this  case  ?  Private 
conversations  with  Judge  Hardy.  Private  conversations,  in  the  confi- 
dence of  gentlemen ;  private  conversations,  in  the  professional  confidence 
of  lawyers  and  Judges ;  private  conversations,  when,  he  says,  no  earthly 
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ear  heard  him,  and  no  man  can  contradict  him.  If  he  is  weak  enough  to 
lend  himself  to  that  scheme  to  abolish  the  District,  as  he  did,  and  then  to 
retreat  from  it  because  one  of  the  band  was  playing  false,  is  not  he 
weak  enough  to  bring  this  kind  of  evidence  to  bear  to  sustain  him  when 
he  aflerwards  does  enlist  under  the  banner  of  these  Dudleys  to  procure 
this  impeachment  ? 

What  did  this  Mr.  Brockway  really  believe  of  Judge  Hardy  ?  What 
does  Mr.  Brockway  swear  against  Judge  Hardy  ? 

Judge  Hardy  was  appointed  by  the  Governor,  in  January,  eighteen 
hundred  and  fifty-nine.  A  Judge  was  to  be  elected  to  fill  the  office,  at 
the  next  general  election,  which  was  in  September,  eighteen  hundred  and 
fifty-nine.  In  eighteen  hundred  and  fifty-nine,  at  the  February  or  May 
term — I  do  not  remember  which — ^the  Poster  vs.  PritE  case  came  on ;  the 
case  where  Mr.  Brockway  complained  of  Judge  Hardy's  misconduct,  as 
exhibited  in  Judge  Hardy's  private  confidential  conversations  with  him, 
which  he  comes  here  and  unolushingly  proclaims.  After  he  knew  of  the 
turpitude  which  he  now  charges  upon  «rudge  Hardy,  in  connection  with 
that  case,  in  the  winter  or  spring  of  eighteen  hundred  and  fifty-nine, 
what  does  this  Mr.  Brockway  do  ? 

If  Mr.  Brockway  tells  the  truth,  he  knew  that  Judge  Hardy  had  said 
these  things  that  he  complains  of  in  the  case  of  Poster  vs.  Fritz  and 
Lightner.  He  says  that  Judge  Hardy  told  him,  "I  know  what  your 
clients  want,  better  than  you  do.  The  decision  I  have  made  in  that  cause 
iB  one  that  yon  need  not  complain  of.  It  don't  hurt  your  clients.  Light- 
ner, one  of  your  clients,  is  one  of  the  best  friends  I  have  got  in  Califor- 
nia."   That  is  what  Brockway  swears  to. 

Mr.  Lightner  swears  that  every  word  he  ever  exchanged  with  Judge 
Hardy  in  his  life  could  be  condensed  within  a  five  minutes'  conversation. 

Brockway  says,  that  Judge  Hardy,  evincing  corruption,  told  him  that 
he  was  acting  for  his  friend  Lightner ;  that  he  knew  Lightner's  interest 
better  than  the  Counsel  did.  The  course  which  had  been  adopted  did 
not  injure  Lightner,  although  he  believed  it  to  be  correct.  Lightner  was 
his  best  friend  in  California,  or  one  of  the  best  friends  he  had.  In  regard 
to  that,  Brockway  is  contradicted  point  blank  by  Lightner,  who  says 
that  Judge  Hardy  never  was  his  friend;  that  they  never  were  intimate; 
that  thev  never  had  five  minutes  conversation  together  in  all  their  lives. 

And  that  is  the  man  you  are  asked  to  believe  here,  when  he  details  to 
you  private  conversations  which  cannot  be  contradicted  by  any  other 
witnesses. 

Is  Mr.  Brockway  contradicted  in  anything  else  ? 

Brockway  swears — and  this  is  not  contradicted — that  at  the  time  of 
the  election,  in  September,  eighteen  hundred  and  fifly-nine,  afler  this 
February  or  May  term,  when  the  Poster  vs.  Fritz  case  was  up,  he  sup- 
ported Judg^  Hardy's  nomination  for  the  District  Judgeship,  supported 
his  election  to  the  Judgeship,  and  urged  his  clients  to  support  and  vote 
for  him.  And  this  is  the  high  minded  gentleman  who  comes  here  to 
damn  the  reputation  of  a  high  judicial  officer  to  infamy,  upon  his  testi- 
mony of  confidential,  private  conversations  ! 

He  knew  Judge  Hardy  was  corrupt,  if  he  has  told  the  truth  in  regard 
to  the  Poster  vs.  Fritz  case.  He  had  been  knowing  to  his  corruption, 
yet  afterwards  supports  him,  and  advises  his  clients  to  support  him  in 
the  election  !  If  that  story  is  true,  then  is  Mr.  Brockway  disgraced  be- 
fore his  fellow  citizens.  If  it  is  true  that  Judge  Hardy  ever  had  such  a 
conversation  as  is  charged  upon  him,  then  Brockway  is  not  entitled  to 
the  confidence  of  anybody ;  for  Brockway  did  urge  his  clients,  knowing 
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him  to  be  bo  corrapt,  to  support  and  vote  for  him ;  and  did,  not  only  at 
the  primary  meetings,  nrge  his  nomination,  but  in  the  election  campaign 
made  a  speech  for  him. 

Is  Brockway  contradicted  in  any  other  respects  ? 

We  examined  him  here  as  to  his  motive  in  joining  in  this  persecntion 
— for  I  call  it  persecution.  We  asked  him  about  his  feeling.  We  asked 
him  what  he  had  done,  and  what  he  had  said.  '^  Did  not  you  say,  in  the 
presence  of  Mr.  Farley  and  Col.  Bicknell,  both  highly  respectable  ^n- 
tlemen,  that  this  was  a  mean  persecution  on  the  part  of  the  Dadleys 
and  Higby  ?" — giving  Mr.  Higby  a  nickname,  which  I  will  not  repeat 
here.  "  Did  not  you  say,  that  this  was  a  vile  or  a  mean  persecution  on 
their  part,  to  get  rid  of  Judge  Hardy  from  that  District  ?"  "  No,  Sir ; 
no  recollection  of  saying  any  such  thing,  and  do  not  think  I  did."  **  Did 
not  you  say  it  to  Mr.  Farley  ?"  "  No,  Sir."  *'  Did  not  you  say  it  in  the 
presence  of  Col.  Bicknell?"  "No,  Sir;  I  do  not  think  I  did;  veiy 
sure  I  did  not." 

Mr.  Farley  swears,  upon  the  stand  here,  that  when  the  subject  of 
abolishing  the  District  was  under  discussion  he  warmly  remonstrated 
with  Mr.  Brockway.  Mr.  Farley  is  an  Amador  County  man,  I  believe. 
Colonel  Bicknell,  I  know,  is  a  public  officer  there.  They  both  remon- 
strated with  Brockway.  They  said  :  *'  You  have  got  a  quarrel  here  in 
Calaveras.  You  have  got  a  spite  against  Judge  Hardy ;  and  you  are 
endeavoring  to  destroy  our  interests,  the  interests  of  these  two  counties, 
for  the  purpose  of  accomplishing  your  object  personally  against  Judge 
Hardy."  *'  Well,"  says  Brockway — and  both  these  highly  respectaUe 
gentlemen,  Farley  and  Bicknell,  swear  to  this — "it  m  against  Judge 
Hardy,  and  I  think  myself,"  or,  "  I  know  that  it  is  a  mean  persecution, 
got  up  by  the  Dudleys  and  Higby."  That  is  Mr.  Brockway's  view  of 
the  character  of  this  prosecution.  "  It  is  a  mean  persecution  against 
Judge  Hardy,  got  up  by  the  Dudleys  and  Higby,  because  they  cannot 
use  him  on  the  bench."  That  was  Mr.  Brockway's  idea  of  it,  and  that 
not  very  long  ago.  It  is  not  six  weeks  since  this  effort  was  made  before 
this  Legislature  to  abolish  that  District,  and  it  was  after  the  bill  had 
come  before  the  House  that  this  conversation  took  place.  Mr.  Brock- 
way could  not  remember  that  he  had  ever  said  such  a  thing  as  that 
these  gentlemen  swear  that  he  did. 

But  Mr.  Brockway  undertakes  to  go  back  to  eighteen  hundred  and 
fifty-nine,  nearly  three  and  a  half  years  ago,  and  swears  to  conversa- 
tions of  Judge  Hardy,  in  which  he  told  him  that  he  knew  liigbtners 
interests  better  than  he,  Brockway,  did;  and  that  Lightner  was  one  of 
the  best  friends  he  had.  He  swears  to  that  three  and  a  half  years  of 
recollection  with  the  accuracy  of  a  man  who  had  written  it  down  at  the 
1  ime,  and  testified  afterwards ;  but  he  never  did  write  it.  Six  weeks  ago 
lie  had  a  conversation  with  Mr.  Farley  and  Colonel  Bicknell,  and  now 
he  don't  remember  that  he  said  to  them  that  this  was  a  mean  persecu- 
tion, got  up  by  the  Dudleys  and  Higby !  His  memory  is  excellent  wheti 
it  is  three  and  a  half  years  old  ;  it  is  good  for  nothing  when  it  is  from 
fi)ur  to  six  weeks  old.     It  is  like  wine ;  it  improves  by  ago. 

And  this  is  the  man  upon  whose  testimony  of  private  conversations 
you  are  to  convict  Judge  Hardy  and  disgrace  him  forever  !  They  fall 
back  on  Brockway.  Judge  Campbell  owns  up  on  Allan  P.  Dudley.  He 
says  Dudley's  conduct  was  disgraceful  to  the  profession.  He  says  he 
does  not*  pretend  to  justify  it — Dudley's  betraying  his  client,  as  he  said 
he  did,  and  doing  what  he  said  he  did.  Judge  Campbell  does  not  pretend 
to  justify  it.    ''Ah,  no  I    But  we  have  got  another  charge  here,  another 
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specification,  enpported  by  Mr.  Brockway" — ^tbis  reliable  witness !  tbie 
man  who  says  uiat  this  very  effort  to  get  rid  of  the  District  is  aimed  at 
Judge  Hardy,  and  that  it  is  a  mean  and  contemptible  persecution  on  the 
part  of  the  Dudleys  and  Hi^by  !  He  don't  remember  that.  This  man, 
who  drafts  and  signs  a  petition  for  the  abolishing'  of  the  District,  and 
then,  because  Bill  Dudley  won't  go  with  him,  gets  it  back  and  burns  it 
up,  and  whom  you  then  find  one  of  the  witnesses  of  the  Prosecution  in 
this  case,  furnishing  evidence  of  private  conversations — ^this  is  the  man 
upon  whose  testimony  they  base  these  charges  1 

Well,  Senators,  I  only  ask  you  to  weigh  his  testimony  with  a  proper 
and  natural  scale.  1  only  ask  you  to  do  ample  and  fair  justice  to  the 
testimony  of  Mr.  Brock  way,  and  say  whether,  upon  that  testimony, 
unsupported,  except  by  that  of  an  infamous  man — and  as  to  these  private 
conversations,  not  supported  at  all — sustained  by  such  evidence  alone, 
you  are  willing  to  say  the  Eespondent  is  guilty  of  any  charge  ? 

William  L.  Dudley  is  another  of  the  Dudley  family.  William  L. 
Dudley  has  been  called  here ;  Charles  P.  Dudley  has  been  called  here. 
William  L.  Dudley  undertakes  to  swear  that  Judge  Hardy  was  drunk 
upon  the  bench  in  the  trial  of  the  Higby  case. 

The  Higby  case  !  That  great  first  cause  whereby  sin  came  into  the 
world — an/i  this  prosecution.     [Merriment.] 

If  Higbv  had  not  been  beaten  before  a  jury  in  that  case,  this  prosecu- 
tion would  never  have  raised  its  head. 

These  men,  the  Dudleys,  with  all  their  venom,  with  all  their  malice, 
with  all  their  dishonesty,  never  could  command  respect  enough  to 
procure  an  impeachment  by  the  House  of  Assembly.  They  wanted 
somebody  to  aid  them,  in  whose  word  some  degree  of  confidence  was  to 
be  placed. 

It  was  a  fortunate  thing  for  them  when  they  found  that  Higby 's  bilious 
temper  had  been  roused  against  Judge  Hardy,  when  they  found  that  he 
was  indignant  against  Judge  Hardy,  because  Judge  Hardy  had  decided 
a  law  question  against  him.  And  they  were  well  apprised  of  Higby 's 
feelings  of  hatred  toward  Judge  Hardy,  because  he  had  offered  a  gross, 
outrageous  insult  to  Judge  Hardy,  while  sitting  upon  the  bench. 

Higby  was  just  the  man  to  be  associated  in  their  scheme  of  persecu- 
tion. 

I  did  not  know  that  this  was  the  man  until  I  heard  so  much  of  the  speech 
as  related  to  that  case,  and  then  I  could  see  that  this  deep-seated  feeling  of 
antipathy  which  he  had  towards  Judge  Hardy,  was  oozing  out  at  every 
pore.  And  then  I  turned  to  my  client,  and  asked  him  if  he  was  the 
"  Higbv  "  who  was  a  party  in  that  case.  Judge  Hardy  replied  that  he 
was.  Then  that  accounts  for  this  speech,  thought  I.  And  not  before 
that  did  I  suspect  the  identity  of  the  persons. 

Now,  there  are  some  men  who  experience  a  momentary  feeling  of 
resentment,  which  passes  off  almost  with  the  occasion  of  it.  They  have 
that  active  temperament,  those  warm  impulses,  that  would  be  roused 
for  an  instant  at  some  supposed  injury;  and  when  they  find  that  the 
injury  has  not  really  been  sustained — that  they  have  exaggerated  it — 
why,  they  are  the  first  to  hasten  to  apologize,  and  seek  and  effect  a 
reconciliation.  Unfortunately  for  Mr.  Higby,  he  is  not  of  that  tempera- 
ment, and  does  not  possess  that  class  of  impulses. 

Falstaff  would  not  retain  a  feeling  of  resentment  for  any  considerable 
length  of  time,  but  the  lean  and  hungry  Cassius  never  forgave  an 
injury  1    [Sensation  and  merriment.] 

I  repeat,  I  do  not  mean  to  say  an  unkind  thing  in  relation  to  the 
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fbneral  character  of  Mr.  Higby,  for  I  am  told  that  he  is  esteemed  by 
is  neighbors,  in  general,  as  a  very  good  man.  I  have  beard  DOthing  to 
the  contrary,  except  what  has  been  disclosed  by  his  conduct  in  tha 
prosecution ;  and  I  account  for  that  upon  physiological  principles- 
[Merriment.] 

Mr.  Wm.  L.  Dudley  says,  that  on  the  trial  of  this  Higby  case,  Judge 
Hardy  was  drunk  on  the  bench.  "  What  makes  you  think  so  ?"  I  ask. 
"  Well,  his  tongue  was  a  little  too  thick,  I  thought."  Judge  Hardy, 
according  to  Dudley's  imagination,  did  not  enunciate  distinctly  when  he 
read  his  instructions  to  the  jury — when  he  read  his  written  charge.  He 
thought  that  Judge  Hardy  did  not  enunciate  quite  as  distinctly  as  nstiaL 
I  inquired :  "  Well,  Mr.  Dudley,  what  was  your  condition  about  that 
timer'  "Well,  rather  tight."  [Merriment.]  "Pretty  tight."  And 
before  I  got  through  with  his  examination,  everybody  who  heard  Lis 
testimony  knew  that  on  that  occasion  he  was  as  drunk  as  an  owl; 
[great  merriment ;]  that  he  was,  on  that  occasion,  when  he  undertook  to 
criticise  Judge  Hardy's  enunciation,  to  observe  intonations  of  the  voice 
and  measure  the  tongue  of  Judge  Hardy,  so  drunk  that  he  could  not  see 
through  a  ladder !     [Merriment.] 

He,  too,  testifies  to  private  conversations.  Is  he  after  Judge  HaiMy 
too  ?     Is  he  engaged  in  this  persecution  ? 

Look  back  to  the  time  when  he  promised  to  support  the  bill  to  abolish 
the  District,  and  so  get  rid  of  Judge  Hardy.  Look  at  his  double  dealing 
then ;  look  at  his  treacherous  conduct  toward  his  co-conspirators.  After 
having  stimulated  this  weak  man  Brockway  to  draw  up  a  petition  on 
the  subject,  having  got  him  fairly  into  the  breach,  he  steps  back  and 
hides  himself  behind  a  buttress ;  writes  to  Judge  Hardy  that  he  is 
opposed  to  the  move.  That  is  tbe  kind  of  man  who  comes  here  and 
swears  to  private  conversations — unsupported,  of  course — conversations 
which  are  said  to  have  taken  place  when  no  other  living  soul  was 
present. 

That  is  the  character  of  witness  "  No.  2."  Or,  this  is  witness  "  No. 
3  " ;  because  Mr.  Higby  has  made  himself  a  witness  in  this  ease,  in  his 
two-hour  opening  speech. 

Higby  has  told  you  how  he  felt  in  regard  to  Judge  Hardy.  Bill 
Dudley  has  told  you  how  he  acted  towards  Judge  Hardy.  And  Brock- 
way  has  told  you  what  Higby  didn't;  to  wit,  that  the  Dudleys  and 
Higby  engaged  in  a  most  bitter  persecution  against  Judge  Hardy ;  first 
attempting  to  abolish  the  District. 

One  fact  I  forgot  to  mention  :  what  Brockway  said  in  this  same  con- 
nection. It  is  what  Brockway  said  to  Col.  Bicknell  about  Judge  Hardy 
and  the  bill  to  abolish  his  District.  He  told  Col.  Bicknell  that  it  was 
"  a  malicious  thing,  gotten  up  by  Higby  and  the  Dudleys." 

In  the  same  connection  comes  in  the  testimony  of  J.  T.  Parley. 

"a¥r.  WiUiaim. — Did  you  have  a  conversation  with,  or  did  you  bears 
conversation  by,  Mr.  Brockway,  on  or  about  the  twenty-fifth  of  March 
last,  at  Mokelumne  Hill,  about  this  prosecution  against  Judge  Hardy, 
and  its  origin  ? 

A. — I  had  a  conversation  with  Mr.  Brockway  on  the  evening  of  the 
twenty-fifth  of  March,  at  Mokelumne  Hill.  I  did  not  hear  the  conversa- 
tion between  him  and  Colonel  Bicknell.  The  conversation  that  I  had 
with  Mr.  Brockway  took  place  at  tbe  Union  Hotel,  about  ten  or  eleven 
o'clock  at  night.    Colond  Bicknell  and  myself  had  been  to  San  Andres, 
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ID  Calaveras  County,  and  returned  to  Mokelumne  Hill  to  stay  all  night. 
The  question  of  dividing  the  District  was  then  up,  and  was  a  subject  of 
remark  in  both  counties.  That  was  on  the  evening  before  the  resolution 
for  the  appointment  of  an  Investigating  Committee  to  inquire  into 
charges  made  against  Judge  Hardy,  was  introduced  into  the  Assembly. 
I  asl^ed  Mr.  Brockway  how  he  stood  on  the  division  of  the  District.  He 
said  that  he  was  opposed  to  it. 

Q. — Opposed  to  what? 

A. — Opposed  to  a  division  of  the  District.  And  I  believe  that  I  made 
use  of  the  remark  to  Mr.  Brockway,  at  that  time,  rather  inelegant,  it  is 
true :  *  Damn  Judge  Hardy  !  That  was  not  the  way  to  get  revenge  on 
him ;  that  if  he  had  done  anything  wrong,  he  ought  to  bo  impeached, 
and  not  to  divide  the  District.'  Brockway  said  those  were  his  senti- 
ments, and  at  the  same  time  he  used  the  same  kind  of  inelegant  lan- 
^age,  also :  ^Impeach  heU  !     He  has  done  nothing  to  he  impeached  /or,' 

Q. — ^What  did  Brockway  say,  if  anything,  about  this  being  a  persecu- 
tion? 

A. — Immediately  after  that  part  of  the  conversation,  I  asked  Mr. 
Brockway  what  was  the  origin  of  this  feeling  in  Calaveras  against  Judge 
Hardy ;  that  I  knew  not  of  any  such  feeling  in  Amador.  Brockway  said 
that  it  originated  with  the  Dudleys  and  '  Bill  Higby ' — to  use  his  own 
language — (meaning  Mr.  Higby  here,)  because  they  could  not  use  or  con- 
trol *  Jim  Hardy' — ^to  again  use  his  own  language — on  the  bench;  that 
it  was  a  damned  ^  malignant '  or  ^  mean '  persecution." 

It  was  six  weeks,  probably  less  than  five  weeks,  after  this  conversation, 
when  this  same  Brockway  goes  in  before  a  Committee  of  the  Assembly, 
to  give  testimony  to  impeach  Judge  Hardy.  Goes  in  to  testify  before  a 
Committee  of  the  House — a  grand  jury — where  Judge  Hardy  could  not 
be  heard,  and  where  Mr.  Brockway  could  not  bo  cross  examined.  He 
takes  his  swearing  there. 

And  he  comes  here  now,  with  his  testimony  as  prosecuting  witness,  to 
swear  to  confidential  conversations  which  he  says  took  place  between  him 
and  Judge  Hardy,  three  weeks  ago. 

Did  he  think,  five  weeks  ago,  that  Judge  Hardy  ought  to  be  im- 
peached? ^^  Impeach  hell!  He  ha^tn't  done  anything  to  he  impeached  for ^ 
Then,  be  agreed  that  if  they  wanted  to  get  rid  of  Judge  Hardy  they 
must  abolish  the  District.  Now,  he  comes  here  and  swears  that  Judge 
Hardy  has  done  something  he  ought  to  be  impeached  for. 

And  Mr.  Farley  testifies  further,  in  regard  to  this  conversation  with 
Brockway  on  the  twenty-fifth  of  March  last : 

"  I  inquired  of  Brockway  why  that  feeling  existed  in  Calaveras,  and 
he  gave  me  the  language  I  have  just  used  for  the  reason.  I  believe  that 
he  said  further,  in  connection  with  that,  (I  state  this  in  justice  to  Mr. 
Brockway,  and  for  the  purpose  of  giving  the  whole  conversation,)  that 
as  long  as  Bill  Dudley  and  Hardy  were  friendly^  it  was  all  right ;  that  Bill  got 
drunk  at  the  hut  term  of  the  Court^  and  thought  Hardy  had  not  acted  right 
towards  him  ;  and  that  that  was  what  it  originated  in** 

That  is  Mr.  Brockway. 

I  will  speak  more  particularly  of  William  L.  Dudley,  of  his  character, 
as  the  testimony  exhibits  it,  when  I  come  to  examine  his  evidence. 

We  now  come  to  the  hero  of  this  farce,  Allan  P.  Dublet. 
74 
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Allan  P.  Dudley,  who  never  had  respectable  influence  enough  to  get  a 
member  of  the  House  of  Assembly  to  rise  in  his  place  and  introduce  a 
bill  to  abolish  this  District,  or  introduce  an  accusation  against  Judge 
Hardy  upon  which  this  Impeachment  could  be  founded ! 

How  does  this  man,  Allan  P.  Dudley,  stand  before  you  ?  Because, 
mark  you,  by  the  testimony  of  Allan  P.  Dudley  alone,  there  are  four 
charges  sworn  to,  which,  without  the  testimony  of  Allan  P.  Dudley, 
cannot  be  supported,  and  are  not  even  countenanced  by  any  other  piece 
of  evidence.    Some  of  this  testimony,  too,  about  private  conversations. 

How  does  Allan  P.  Dudley  stand  before  you?  Well,  you  will  remem- 
ber the  evidence.  You  will  probably  remember  his  entire  testimony. 
You  will  certainly  remember  his  testimony  in  regard  to  one  case.  I 
think  that  by  rejference  to  one  single  case  you  can  determine  whether 
any  reliability  ought  to  be  placed  on  his  evidence  or  not. 

Do  you  remember  what  he  said  about  that  case  of  The  People,  on  rela- 
tion of  the  Attorney-General,  against  Hill  Squires  f 

It  seems  that  the  Sheriff  was  ex  officio  Tax  Collector  of  foreign  miners' 
taxes.  The  Legislature  had  passed  an  Act  providing  for  the  election  of 
Township  Collectors  in  that  county.  That  took  so  much  out  of  the 
pocket  of  the  Sheriff.  Therefore  he  insisted  upon  it  that  the  Act  w$a 
unconstitutional.  He  insisted  that  this  collecting,  being  within  the  scope 
of  the  duties  of  his  office  when  elected,  and  previous  thereto,  he  comd 
not  be  divested  of  it  until  a  new  election.  The  Sheriff  employed,  among 
others,  Allan  P.  Dudley,  to  attend  to  his  case.  Allan  P.  Dudley  was  one 
of  the  Counsel  for  Mulford,  the  Sheriff. 

In  order  to  test  the  question  at  issue,  he,  Allan  P.  Dudley  himself,  I 
think,  or  else  one  of  his  associate  Counsel,  with  the  Counsel  for  Hill 
Squires,  the  Township  Collector,  drew  up  and  agreed  upon  a  statement  of 
facts  upon  which  the  decision  of  the  Court  should  be  asked. 

Now  there  was  a  case  which  was  all  on  paper.  There  was  a  case 
where  Dudley,  Brockway  &  Co.,  could  not  come  in  and  swear  to  out- 
side, unrecorded,  "  private  '^  declarations.  But  Dudley  does  try  to  do 
that  here,  after  a  while. 

The  case  is  all  on  paper.  It  is  argued  at  length,  and  submitted  to 
Judge  Hardy  for  his  decision. 

Now  comes  the  testimony  of  this  man,  Allan  P.  Dudley.  He  is  an 
Attorney  and  Counsellor  at  Law.  He  had  taken  an  oath  to  faithfully 
discharge  the  duties  of  Attorney  and  Counsellor  at  Law.  The  firat  duty 
under  that  oath  is,  fidelity  to  his  client  in  all  cases. 

Allan  P.  Dudley  swears  that  after  the  argument,  after  the  case  wm 
submitted,  he  had  a  private  conversation  with  Judge  Hardy,  in  the  course 
of  which  Judge  Hardy  said  that  he  was  going  to  decide  that  case  in  t^ 
vor  of  Dudley's  client.  Dudley  swears  that  Judge  Hardy  told  him  that 
he  was  constrained  to  decide  in  this  manner  by  two  cases,  which  he  cited — 
one  from  New  York,  and  one  from  the  United  States  Supreme  Court.  He 
did  not  see  how  he  could  decide  it  any  other  way.  He  must  decide  in 
favor  of  Dudley's  client  upon  those  two  cases.  He  did  not  see  how  he 
could  get  over  those  cases.  That  seemed  to  settle  the  law,  although  the 
correct  principle  would  appeal  to  be  otherwise.  Now,  take  his  own 
story :  Here  he  was  informed  that  the  Judge  was  about  to  decide  the 
case  in  favor  of  his  client.  Sheriff  Mulford.  Dudley  tells  Judge  Hardy, 
"  I  will  show  you  how  to  get  around  those  cases.  That  decision  which 
you  propose  making,  will  be  very  unpopular.  This  township  law  is  a 
very  popular  law.  And  a  decision  in  favor  of  my  client  will  be  very 
unpopular."    "  But,  there  is  the  law,"  says  Judge  Hardy.     "  There  are 
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those  two  cases.    Thoso  cases  seem  to  govern  me  in  this  decision/'    '^  I 
will  show  vou  how  to  get  over  them/'  says  Dudley.     And  he  says  he  did 
show  him  now  to  get  rid  of  those  two  cases.    He  says  that  he  did  write 
out  an  opinion,  so  as  to  evade  those  two  cases,  and  show  that  they  were 
not  the  trae  law  of  the  land.    He  says  that  Judge  Hardy  did  look  at  his 
written  suggestions,  and  did  adopt  them.    He  swears  that  Judge  Hardy 
did,  on  that  account,  change  his  opinion ;  that  he  did  decide  against 
Dudley's  client,  Sheriff  Mulford — after  having  told  Mulford's  Counsel 
that  he  was  going  to  decide  in  his  favor,  because  he  was  constrained  to 
do  so  by  the  law,  by  the  authorities,  particularly  by  the  authority  of 
those  two  cases,  which  seemed  to  cover  the  whole  ground.    Dudley  sug- 
gested that  there  were  some  other  authorities  and  principles  of  law, 
'which  would  obviate  the  force  and  effect  of  those  two  cases,  so  far  as 
they  bore  upon  this  matter.     And  he  says  that  Judge  Hardy  adopted 
his  suggestions.     He  says  that  after  Judge  Hardy  had  made  up  his  mind 
in  favor  of  his  client,  he  showed  him  how  he  could  decide  the  other  way, 
and  how  it  was  that  tfiese  two  cases,  upon  which  Judge  Hardy  at  first 
relied,  were  not  the  law.    He  swears,  in  substance :  "  He  did  decide 
against  my  client,  on  my  showing  and  at  my  request,  after  he  had  de- 
olared  to  me  his  determination  to  decide  in  favor  of  my  client." 
That  is  the  effect  of  Al.  Dudley's  testimony. 

In  another  case,  he  testified  as  to  the  manner  in  which  he  came  into 
the  case. 

He  testified  that  his  office,  the  firm  **  Dudley  &  Adams,"  had  been 
retained  with  Brock  way  in  the  trial  of  a  case.  It  had  been  once  tried, 
and  a  new  trial  had  been  granted.  They  were  going  on  to  try  the  case 
again.  Then  he,  Al.  Dudley,  took  a  retainer  on  the  other  side,  and  went 
into  Court  on  the  other  side,  against  his  former  client.  Allan  P.  Dudley 
swears  to  that,  himself  He  comes  upon  the  stand  here,  and,  himself, 
swears  to  his  own  professional  infamy.  And,  he  having  made  that  ex- 
hibition of  himself  on  the  stand,  it  did  not  seem  to  me  necessary  to  im- 
peach him.  And  when  Judge  Hardy  told  me  that  he  could  bring  here 
twenty,  thirty,  forty,  persons,  who  would  swear  that  they  would  not 
believe  him  under  oath,  that  his  character  for  truth  and  veracity  was  as 
bad  as  bad  could  be,  that  he  was  an  infamous  wretch,  I  told  him,  as  my 
client,  that  I  did  not  think  it  was  necessary  to  adduce  any  such  testi- 
mony. I  said  that  he  had  impeached  himself  more  thoroughly  and 
effectually  than  a  hundred  witnesses  could  impeach  him. 

He  had  sworn  that  he  had  violated  his  professional  oath.  He  had 
sworn  that  he  had  violated  one  of  the  most  sacred  obligations  which  it 
is  possible  for  a  man  to  take  upon  himself — that  of  Counsel  to  client. 
He  had  sworn  that  his  office  having  been  retained  in  a  certain  caee — his 
partner  having  tried  the  case  on  one  side — he  went  into  Court  on  the 
second  trial,  and  took  a  fee  fi*om  the  other  side,  and  practised  upon  that 
side  of  the  case,  against  the  remonstrance  of  Mr.  Brock  way,  who  was 
then  against  him,  out  with  whom  he  was  formerly  associated  in  the 
same  case. 

And,  upon  that  occasion,  the  outrage  appeared  so  gross  that  his  part- 
ner, Mr.  Adams,  got  up  in  Court,  and  announced  to  Afian  P.  Dudley  that 
the  firm  of  Dudley  &  Adams  was  dissolved.  And  Dudley,  in  his  usual 
gassy,  laughing  manner,  said  :  "  Yes;  it  is  dissolved  for  the  purposes  of 
this  case.'  One  of  the  witnesses  says  that  Dudley  said :  "  It  is  dis- 
solved for  the  time  being."  Brockway  swears  that  Dudley  said  :  "  It  is 
dissolved  for  the  purposes  of  this  case/'    Mr.  Adams  indignantly  retort- 
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ed :  '^  No,  Sir ;  our  partnership,  from  this  moment,  is  dissolved,  abso- 
lutely, and  for  all  time." 

Did  you  think,  Senators,  that  there  was  any  necessity  for  introducing 
impeaching  testimony  against  Allan  P.  Dudley,  after  that  ?  At  our  own 
suggestion  we  should  not  have  called  any  impeaching  witnesses.  Bat 
some  of  the  Senators,  knowing  that  we  intended  to  rely,  to  a  certain 
extent,  upon  asking  the  Senate  not  to  believe  this  class  of  testinaony — 
that,  from  the  character  of  the  witnesses,  it  was  not  entitled  to  one  lota 
of  weight — some  of  the  Senators  requested  us,  in  order  that  the  whole 
character  of  the  man  might  be  presented,  to  introduce  our  impeaching 
witnesses.  We  called  twenty  witnesses.  They  were  among  the  most 
respectable  men  in  Calaveras  and  Amador  Counties.  They  knew  Allan 
P.  Dudley  well.  Every  one  of  these  witnesses  swore  that  his  reputa- 
tion for  truth  and  veracity,  in  that  community,  was  bad.  One  of  them, 
yes,  two  of  them,  wanted  to  add — and  did,  before  the  interruption  came 
— ^that  they  knew  that  his  character  was  very  bad,  for  the  further  rea- 
son that  he  had  the  reputation  of  throwing  oflT  his  clients.  That  was 
not  strictly  pertinent  to  the  question  as  to  his  reputation  for  truth  and 
veracity,  and  the  Court  thought  that  we  could  not  go  any  farther  on 
,that  subject.  And  one  of  our  witnesses,  when  Mr.  Edgerton  undertook 
to  cross  examine  him  about  Dudley's  reputation — whether  he  had  not  a 
partial  kind  of  character  as  a  liar,  replied  :  "  Well,  ho  is  generally  con- 
sidered as  the  best  liar  in  that  part  of  the  country." 

I  asked  the  witnesses  what  was  his  character  for  truth  and  veracity? 
They  answered,  "  Bad," — firmly  and  emphatically,  "-BoJ."  That  is 
enough.  If  his  character  for  truth  and  veracity  is  bad  in  the  neighboF- 
hood  where  he  lives,  ho  is  not  to  be  believed  by  a  Court  and  jury.  Most 
of  them,  however,  answered — not  less  than  fifteen  answered — all  I 
asked,  answered,  I  believe,  that  they  would  not  believe  him  under  oatii. 

On  the  cross  examination  of  one  of  our  witnesses,  when  they  came  to 
cross  examine  him,  they  asked  him  whether  or  not  Dudle}'-  was  not  a 
man  who  had  a  kind  of  innocent  habit  of  telling  stories  in  political  cam- 
paigns, and  about  political  opponents.  Well,  he  said  his  reputation  was 
worse  on  that  subject  than  the  general  subject,  if  possible. 

Every  one  of  their  witnesses,  called  to  support  him,  every  one  called 
to  sustain  him,  whom  we  have  asked,  has  testified  substantially  in  the 
language  of  one  who,  I  think,  expressed  the  essence  of  their  ideas — that 
Dudley  has  got  two  characters  for  truth  and  veracity ;  that,  about  poli- 
tics, and  in  a  bar  room,  no  sort  of  credence  is  given  to  what  he  says. 
That  is  what  their  witnesses  say,  substantially  j  I  cannot  stop  to  go 
through  the  evidence  of  all,''in  detail.  But  they  every  one  drew  that 
distinction,  where  I  cross  examined  them,  so  far  as  my  recollection  goes. 
Nobody  pretends  to  deny  that  he  has  a  practice  of  telling  stories.  But 
some  of  them  say  that  when  you  come  to  business  matters,  they  do  not 
know  that  his  reputation  for  truth  is  bad ;  it  is  only  when  he  is  *'  gass- 
ing," only  when  ne  is  making  political  speeches,  or  talking  politics,  that 
be  is  not  to  be  believed.  It  is  only  when  he  is  talking  against  some 
political  opponent,  a  man  of  good  and  fair  standing  in  the  community, 
that  he  departs  from  truth  ;  and  then  he  is  in  the  habit  of  telling  most 
egregious  and  damnable  lies  about  a  respectable  man — lies  that  will 
pass  as  current  stories  relating  to  that  man.  And  yet  his  character,  for 
truth  and  veracity,  in  business  matters,  is  pretty  good  !  pretty  good ! 

We  called  these  witnesses  more  as  matter  of  form  than  anything  elsej 
more  to  show  how  the  neighborhood  there  regarded  him,  and  how  he 
appears  upon  the  stand  here,  than  because  I  thought  it  was  necessary. 
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He  did  the  work  of  impeachment  for  me.  I  did  not  need  to  impeach 
him.  I  could  not  inquire  into  particulars.  I  could  not  prove  by  this 
witness  as  to  what  particular  falsehoods  he  had  told  them.  That  is  not 
admissible  on  this  question.  When  they  talked  about  4iis  lies  only  being 
about  politics  and  bar  room  subjects,  I  asked  them  if  that  kind  of 

Eolitical  and  bar  room  lying  did  not  extend  to  slandering  his  neighbors; 
ut  they  would  not  let  me  ask  that.  I  asked  them  whether  this  pro- 
pensity of  lying  of  his  did  not  extend  so  far  that  the  people  of  Valle- 
cito  ran  him  out  of  town  for  slandering  a  woman  most  infamously ;  but 
they  would  not  let  me  ask  that. 

And  this  is  the  man  who  comes  here  to  testify  to  private  conversa- 
tions, and  convict  Judge  Hardy,  depose  him  from  the  high  oflSce  he 
holds,  and. stamp  him  with  disgrace  forever!  Place  yourselves,  Sen- 
ators, each  of  you  place  yourselves  in  the  position  of  Judge  Hardy  here. 
Fancy  three,  or  four,  or  half  a  dozen,  such  witnesses  as  Dudley,  coming 
up,  each  to  swear  to  a  separate  conversation — ^private  conversation — 
-wherein  you  evince  your  criminality.  Why,  you  all  stand  in  jeopardy 
under  such  a  rule — ^if  you  are  to  believe  this  man  after  all  this  evidence. 
They  say  he  is  a  talking  man  ;  talks  a  great  deal ;  passes  a  great  deal ; 
but  in  business  matters  they  think  he  generally  tolls  the  truth.  Some 
of  them  would  want  some  confirmation.  I  asked  one  of  their  strongest 
witnesses,  who  testified  nearest  up  to  the  line  of  the  general  character 
of  Dudley  for  truth  and  veracity — ^that  in  all  ordinary  matters  it  was 
pretty  good — I  asked  him  to  fancy  a  case  of  a  question  of  veracity  aris- 
ing between  Dudley  and  Mr.  Higby,  his  neighbor  there :  "  Let  one  state 
one  side,  and  the  other  state  the  other  side,  which  do  you  think  they 
would  believe  ?  How  much  weight  would  they,  in  such  a  case  of  a  ques- 
tion of  veracity  between  Dudley  and  a  respectable  citizen,  give  Dudley's 
testimony  ?"  Well,  he  said  he  did  not  think  they  would  believe  Dudley 
then. 

Did  you  ever  know,  Senators,  did  you  ever  hear  of  a  man,  who  is  a 
politician,  a  man  of  the  prominence  Dudley  has  managed  to  give  himself 
there,  who  could  not  produce  some  of  his  neighbors  and  partisans — ^some 
of  his  personal  hangers-on — ^to  swear  that  his  character  was  good,  as  far 
as  they  knew  ?    It  can  always  be  done. 

What  is  the  difference  between  their  testimony  and  ours  ? 

Ours  is :  That  the  community  have  pronounced  an  emphatic  opinion 
upon  Dudley — that  his  character  for  truth  and  veracity  is  infamous. 

Their  testimony  is  of  a  negative  character.  They  do  not  know  that 
the  community  have  given  him  that  character,  except  when  he  is  '^  gas- 
sing," talking  in  bar  rooms,  making  political  speeches,  or  discussing 
politics;  and  then  nobody  pretends  to  believe  him. 

Now,  will  you  believe  such  a  man  as  that  ?  They  say  it  is  all  gas — all 
talk ;  that  he  is  a  great  talker,  tells  a  great  many  stories,  tells  a  lie  fre- 
quently, to  make  men  laugh.  Is  that  the  kind  of  evidence  upon  which 
men,  respectable  men,  are  to  be  convicted  of  crimes  ?  Hear  their  apol- 
ogy for  him :  That  he  is  a  great  talker ;  talks  so  much  that  he  cannot 
find  truth  enough  to  tell,  and  has  to  draw  on  the  field  of  falsehood.  He 
IB  one  of  those  men  Shakspeare  describes : 

"  And  men  are  only  tarned  into  tongue,  and  trim  ones,  too.  He  is  now  as  valiant  as  Her- 
onles,  that  only  tells  a  lie,  and  swears  it."' 

It  seems  to  have  been  made  for  Dudley — "a  man  turned  all  to 
tongue."  Kow  he  is  "  as  brave  as  Hercules,"  for  he  "  does  but  tell  a  lie, 
and  swear  to  it/' 
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I  should  be  ashamed  to  spend  any  more  time  on  Allan  P.  Dudley. 

You  have  now  some  idea  of  the  kind  of  testimony  upon  which  they 
seek  to  convict  Judge  Hardy.  Let  me  remark,  right  here,  before  we  go 
into  the  examinallon  of  this  testimony,  one  word  m  relation  to  the  diffi- 
culties Judge  Hardy  labors  under  here  when  he  comes  before  you  on  this 
accusation.  I  do  believe  that  the  enemies  of  Judge  Hardy  have  been  bo 
far  successful  throughout  this  Btatq,  that  they  had  made  him  before  this 
trial  the  most  unpopular  man  in  California.  I  believe  that  is  the  condi- 
tion in  which  I  found  him  when  I  entered  upon  this  case.  And  he  nuj 
thank  his  God  that  this  prosecution  has  been  instituted,  in  order  that  he 
can  show  to  this  Court,  and  all  the  world,  precisely  what  his  character 
is,  although  it  exposes  some  faults,  and  frailties,  and  foibles,  incident  to 
human  nature — for  I  do  not  claim  he  is  perfect ;  he  is  far  from  it.  Al- 
though he  may  not  be  free  from  faults,  yet  from  corruption  he  stands  en- 
tirely vindicated.  He  stands  an  honorable  man  before  the  communityj 
and  the  community  have  had  an  opportunity  of  knowing  just  how  much 
foundation  there  is  for  this  prejudice  that  has  been  excited  against  hint 

He  has  been  exceedingly  unfortunate.  You  all  know,  as  a  part  of  the 
history  of  the  times,  one  of  the  causes  which  has  made  him  so  unpopular; 
and  I  do  not  attribute  that  to  the  action  of  his  enemies  alone.  That  wae 
the  accidental  effect  of  fortuitous  circumstances,  over  which  he  had  no  con- 
trol. He  has  been  linked  with  a  homicide,  in  public  accusation.  Every 
newspaper  throughout  the  State  has  published  it.  It  is  well  known  that 
Horace  Smith  took  the  life  of  Newell;  and  it  is  equally  well  known  that  tJie 
whole  press  throughout  the  State  connected  Judge  Hardy  with  it,  ehaz^ 
ing  him  with  having  come  down  here  with  Smith  to  aid  him  in  his  ven- 
gence  against  the  slanderer  of  his  wife.  Judge  Hardy  was  indicted  for  the 
offence  of  being  accessory  to  that  homicide.  He  was  tried  in  your  neigh- 
boring county,  where  people  have  all  the  information  and  all  the  ni- 
mors  of  your  San  Francisco  community ;  tried,  and  triumphantly  acquit- 
ted. Not  upon  technical  grounds,  not  upon  a  legal  quibble,  not  because 
the  indictment  was  not  well  drawn,  not  because  some  legal  form  had  no* 
been  complied  with.  He  was  acquitted  upon  the  evidence,  upon  a  fiiU  in- 
vestigation of  all  the  facts  which  could  oe  brought  against  him.  Yoa 
know,  as  a  part  of  that  prosecution,  that  the  theory  of  the  proaecation 
was,  that  he  was  there  to  help  Horace  Smith.  He  was  there  prepared  to 
prove,  that  instead  of  coming  down  to  help  Horace  Smith  kill  Newell,  he 
came  down  to  keep  Horace  Smith  from  finding  him.  He  came  down  to 
prevent  his  brother-in-law,  Horace  Smith,  from  involving  himself  in  the 
consequences  which  he  knew  his  impetuous  nature  was  well  calculated  to 
bring  upon  him.  He  ascertained  at  what  hotel  Newell  stopped.  He 
was  prepared  to  prove  that  he  ascertained  the  hotel  at  which  Newell 
stopped,  and  procured  an  alteration  of  NeweU's  name  upon  the  register, 
so  that  Smith  could  not  find  him.  His  friend  left  a  message  at  the  hotel, 
for  Newell  to  keep  out  of  Smith's  way.  All  this  is  well  known,  as  part 
of  the  preparation,  and  what  took  place  on  the  trial  when  they  came  to 
make  their  proofs.  No  complaint  that  witnesses  were  not  there.  No 
complaint  that  they  had  not  every  witness  they  could  get.  They  went 
into  their  prosecution  with  full  preparation.  The  witnesses  who  testified 
on  the  stand  that  they  saw  Judge  Hardy  with  Horace  Smith  on  the  oc- 
casion in  question,  testified  to  it  without  any  doubt — ^Judge  Hardy,  in 
the  meantime,  sitting  on  a  back  seat  in  the  bar.  They  were  called  on  to 
pick  Judge  Hardy  out.  "  Did  you  ever  see  him  before  ?"  The  reply  was, 
"  Never.  ^'  Which  of  those  men,  sitting  in  that  row,  is  Judge  Hardy?" 
**  Neither  of  them."    Judge  Hardy  sitting  there  in  the  row,  they  could 
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not  indentify  him;  one  witness  admitting  on  the  stand  that  it  was  an- 
other man  he  took  for  Jndge  Hardy,  because  somebody  said  it  was  Hardy. 
Another  man  he  took  for  Judge  llardy,  because  the  newspapers  said  the 
next  morning  that  it  was  Hardy  who  was  with  Smith  when  the  homicide 
was  committed. 

That  is  one  of  the  sources  from  which  has  flowed  this  torrent  of  pub- 
lic indignation,  this  deep  channel  of  public  reprobation  upon  Judge 
Hardy. 

I  am  glad  this  prosecution  has  taken  place ;  and,  although  it  has  origi- 
nated in  the  worst  motives  of  which  human  nature  is  capable,  yet  tne 
effect  of  it  upon  the  Eespondent  will  be,  that  while  it  exposes  his  foibles, 
his  faults  as  a  man,  it  shows  that  he  is  free  from  corruption.  It  shows 
that  the  opprobrium  which  has  been  cast  upon  him,  which  has  laid  the 
foundation  of  a  groat  deal  of  his  unpopularity,  is  unfounded  in  fact.  I 
know  very  well  that  there  were  many  persons,  many  respectable  per- 
sons, who,  when  this  statement  came  out  that  Judge  Hardy  was  about  to 
be  tried  for  having  aided  his  brother-in-law  to  slay  the  slanderer  of  his 
wife  and  Judge  Hardy's  sister,  would  not,  if  they  could  have  been  called 
npon,  have  raised  a  hand  to  punish  him  for  it.  I  know  that  they  have 
that  kind  of  spirit,  as  very  many  individuals  of  the  community  have, 
that  thinks  a  man  who  ruins  the  character  of  an  innocent  woman,  and 
boasts  his  own  infamy  in  connection  with  it,  deserves  to  be  slaughtered 
by  her  brother  or  her  husband. 

But  Judge  Hardy  was  not  even  guilty  of  this.  I  know  there  is  many 
a  man  who  takes  the  thing  home  to  himself.  ^^  Suppose  another  man, 
who  has  his  indignation  aroused  against  my  wife  or  my  sister,  comes  out 
and  proclaims  a  vile  slander  upon  her ;  a  slander  calculated  to  exclude 
her  from  society,  from  all  her  associations,  forever."  I  know  there  is 
many  a  man  who  would  choke  down  his  religious  principles  for  the  time, 
and  would  punish  the  vile  slanderer.  I  do  not  plead  Judge  Hardy's  jus- 
tification upon  any  such  ground.  However  great  the  provocation ;  how- 
ever great  the  injury ;  however  dear  is  the  reputation  of  a  sister  or  a 
wife,  I  do  not  plead  the  justification  upon  that  ground.  Dear  it  certainly 
is ;  dear  it  must  be  j  and  he  who  would  not,  at  a  proper  time,  vindicate 
the  character  of  such  a  relation  from  such  aspersions,  is  unworthy  to  be 
called  a  man.  If,  in  a  proper  manner,  he  did  not  raise  his  right  hand  to 
smite  the  slanderer,  his  right  hand  ought  forever  afterwards  to  ^^  forget 
its  cunning,  and  his  tongue  cleave  to  the  roof  of  his  mouth."    [Applause.] 

**  Good  nam^i  in  man  and  woman,  dear  mj  lord, 
Is  the  immediate  jewel  of  their  goals ; 

Who  steals  my  purse,  steals  trash  ;  'tis  something,  nothing  ; 
'Twas  mine,  'tis  his,  and  has  been  slave  to  thousands  ; 
Bat  he  who  filohea  from  me  my  good  name, 
Robs  me  of  that  which  not  enriches  him, 
And  makes  me  poor  indeed." 

I  will  pass  on  to  the  dry  and  uninteresting  discussion  of  these  charges, 
and  endeavor  to  answer,  so  far  as  they  deserve  an  answer^  the  comments 
of  the  opening  Counsel  upon  them. 

What  is  the  first  charge  here.  Senators,  against  this  man,  Judge 
Hardy  ? 

"ABTICLE   I. 

At  the  May  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
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and  consume  as  much  time  as  possible  in  the  trial  of  such  causes,  in 
order,  unlawfully,  wrongfully,  and  fraudulently,  to  effect  the  eontinnance 
of  said  cause,  E.  Mercicr  et  al.  vs.  W.  C.  Denny  etal.,  until  the  then  next 
term  of  said  Court,  it  being  important  to  the  interests  of  the  said  E. 
Mercicr  et  al.,  plaintiffs  in  said  cause,  that  the  same  should  be  continued 
until  the  said  next  term  of  said  Court,  and  they  having  no  sufficient  or 
legal  ground  for  such  continuance  ;  all  which  the  said  James  H.  Hardy 
then  and  there  well  knew,  and  all  of  which  he  then  and  there  did,  for  the 
unlawful  and  corrupt  purpose  of  subserving  the  private  interests  of  said 
E.  Mercier  et  al.,  to  the  great  wrong  and  injury  of  the  public  welfiire, 
and  to  the  great  oppression  of  the  defendants  in  said  cause;  all  of  which 
is  to  the  great  scandal  and  disgrace  of  the  dignity  and  purity  of  said 
office,  of  great  detriment  to  the  public  good,  and  of  corrupt  and  evil 
example." 

;  What  is  the  evidence  to  sustain  that?  Mr.  Brockway's  testimony  of  a 
private  conversation  between  him  and  Judge  Hardy,  where  Judge  Hardy 
says  that  Lightner  is  his  friend,  one  of  his  best  and  most  intimate  friends. 
Stopping  there,  it  might  very  well  have  raised  a  suspicion,  perhaps — ^be- 
ing his  intimate  friend,  knowing  his  interest  was  delay — that  Judge 
Hardy  was  corrupt,  in  refusing  that  nonsuit  and  carrying  the  case  along 
to  farther  litigation.  But  Mr.  Lightner  swears  he  never  had  ^tq  minntes 
90nversation  with  Judge  Hardy  in  his  life;  that  he  has  two  partners,  and 
he  knows  they  are  unacquainted  with  Judge  Hardy.  That  disposes,  I 
_take  it,  of  all  the  motive  of  Judge  Hardy  in  "  favoring  the  defendants, 
"^tianifesting  an  indecent  solicitude  for  the  interest  of  the  defendants." 
- /•  But  is  not  that  a  strange  way  to  manifest  his  solicitude?  Is  not  it 
most  extraordinary^  ?  Why,  Brockway  says,  "  I  went  to  Judge  Hardy 
aiid  complained  to  him,  'You  ought  to  have  nonsuited  the  plaintiflk*" 
yjfhy  ?  Why,  because  their  complaint  was  not  drawn  right.  Brockway 
jtells  you  that  it  was  a  complaint  for  money  had  and  received,  and  that 
'"^inder  that,  no  evidence  could  be  had  of  promissory  notes — a  legal  ques- 
lon,  about  which  Counsel  differ.  This  immaculate  man,"  Dudley,  testi- 
i6s  on  the  stand,  that  ho  produced  authorities  to  show  that  he  was  right; 
^h|^t  a  nonsuit  ought  not  to  have  been  granted.  And  he  produced  some 
Massachusetts  Eeports  in  support  of  his  position.  /  think  Judge  Hardy 
was  wrong.  1  think  our  system  of  pleading  requires  the  i\otes  them- 
^seltes  to  1)0  set  out.  But  there  were  the  authorities;  and,  on  the  spur 
of,  an  off  hand,  nisi  prim  decision.  Judge  Hardy  decided  the  question  and 
Vefused  the  nonsuit.  Ho  thought  that  the  complaint  was  sufficient.  To 
.what  conclusion  would  Judge  Ilardy  ordinarily  arrive,  when  he  came  to 
r<)fl9ct  on  the  case  a  little,  and  look  into  it  a  little,  turning  to  the  Code  of 
^IPj'i^ctice,  for  instance,  before  he  left  the  bench  ?  Suppose  that  he  was 
wi^'ng.  What  ought  a  Judge  to  do,  when  satisfied  he  was  wrong?  Do 
a?. old  Chancellor  Kent  always  did — take  the  first  opportunity  to  take 
back  his  decision.  When,  on  a  certain  occasion,  a  lawyer,  in  the  course 
iaf'Iiis  argument  before  him — Kent  being  then  (^hief  Justice — ^proceeded 
id'justify  and  uphold  his  side  of  the  case  b}^  stating  that  Chancellor  Kent 
Ji'ad  decided  so  and  so,  the  old  man  said,  "  Well,  give  my  compliments  to 
^liiiucellor  Kent,  and  tell  him  that  Chief  Justice  Kent  thinks  his  decision 

S 'as' wrong."  In  that  great  Livingstone  case,  involving  a  monopoly  oi 
v^,  iyaters  of  New  York  Bay,  and  all  the  rivers,  for  the  Fulton  Steam- 
i'ojfit  Company,  Chancellor  Kent  drew  up  a  very  elaborate  opinion — ^and 
iiY^A^'s  insisted  that  he  was  right.  The  case  was  taken  up  to  the  Supreme 
tibiitt  of  the  United  States,  to  be  argued  there.    He  always  insisted  that 
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they  could  not  disturb  that  decision.  "  They  can't  get  rid  of  it.  They 
will  never  reverse  it."  He  sat  there  and  listened  to  the  argument ;  heard 
the  ablest  lawyers  in  the  United  States  upon  it.  He  said,  "  It  cannot  be 
reversed."  He  came  into  Court  three  days  afterwards,  when  Chief  Jus- 
tice Marshall  delivered  his  opinion,  reversing  Kent's  decision.  The  old 
man  turned  around  to  a  friend,  and  said,  ^^He  is  right,  and  I  was  wrong  J^ 

That  is  the  duty  of  a  Judge.  And  yet  that  is  what  they  complain  of 
here. 

Brockway  says,  that  after  this  decision  of  Judge  Hardy,  refusing  to 
nonsuit  the  plaintiff,  Judge  Hardy  came  to  him  and  told  him  he  could 
get  a  new  trial  upon  that  ground ;  told  him  to  make  his  motion  for  a 
new  trial. 

Is  there  any  impropriety  in  that?  Fancy  yourself  on  the  bench. 
You  have  made  an  error,  an  error  that  strikes  to  the  bottom  of  the  whole 
case.  You  are  satisfied,  on  reflection  and  turning  to  the  law,  that  you 
are  wrong.  You  come  down  from  the  bench,  and,  in  the  presence  of  the 
other  party,  perhaps,  say  :  ''I  am  satisfied  that  I  have  made  a  mistake 
here,  and  1  wish  you  would  move  for  a  new  trial  and  let  me  correct  it." 
What  did  Judge  Hardy  say  to  Brockway  ?  "Make  your  motion  for  a 
now  trial,  and  you  will  get  it."  And  now  they  come  here  and  charge 
him  with  corruption,  for  saying  that  they  would  get  a  new  trial  if  they 
moved  for  it.  "It  is  not  necessary  to  argue  it.  I  have  satisfied  myself 
upon  it."     And  this  is  corruption  ! 

"Oh  !"  they  say,  "but  Dudley  says  he  told  him  so,  on  the  other  side." 
Dudley  says,  that  in  a  private  conversation  with  him,  he  (Judge  Hardy) 
said :  "  On  the  motion  for  a  new  trial,  you  need  not  argue ;  you  need  not 
file  any  brief."  Dudley  tells  you  that  he  has  been  in  the  habit  of  "  blow- 
ing" with  the  Court  whenever  he  was  permitted  to  do  so.  Judge  Hardy 
knew  it.  You  have  seen  these  Dudleys  on  the  stand,  and  you  know  just 
what  kind  of  vermin  they  would  be  upon  a  Judge  who  presides  over 
their  bar ;  num  who  rely,  in  their  practice,  upon  infiuencing  somebody — 
influencing  a  Court,  or  bribing  a  jury.  That  is  part  of  the  legitimate 
practice  of  that  class  of  Calaveras  lawyers.  I  am  thankful  and  happy 
to  find  that  there  are  those  who  do  not  belong  to  that  class. 

Dudley  goes  to  Judge  Hardy,  and  talks  about  it ;  and  he  probably 
tells  him,  "  Now,  I  want  you  to  decide  this  for  me.  You  have  decided 
it,  and  you  must  sustain  your  decision^  and  I  do  not  think  I  need  argue 
it."  "No,"  says  the  Judge;  "you  need  not  argue  it.  You  need  not  file 
a  brief,  or  argue  the  case."  That,  Dudley  swears.  Dudley,  finding 
Brockway  was  going  to  swear  that  Judge  Hardy  had,  after  he  discov- 
ered his  mistake  in  deciding  that  question,  proposed  that  there  should 
be  a  motion  for  a  new  trial,  to  enable  him  to  correct  that  mistake, 
thought  that  he  would  have  something  to  say  about  it,*too.  He  comes 
in,  and  because  Brockway's  testimony  looks  pretty  good  against  Judge 
Hardy,  he  is  going  to  swear :  "  Well,  he  told  me  the  same  thing." 

Well,  maybe  he  did.  He  ought  to.  For,  when  such  men  come  around 
him,  importuning  him  for  decisions,  and  endeavoring  to  influence  him 
when  off  the  bench,  I  say  he  has  a  perfect  right  to  fool  them  if  he  could. 
Dudley  thought  that  he  could  influence  Judge  Hardy.  He  thought  he 
could  sway  him  by  talking  to  him;  went  to  him  for  that  purpose,  and 
importuned  him  to  decide  in  his  favor — and  Judge  Hardy  fooled  him. 
For  one,  I  think  he  served  him  right.  He  ought  to  do  it  in  the  case  of 
all  such  lawyers. 

But  the  difficulty  about  it  is,  that  it  is  an  entire  fabrication.  Nothing 
of  the  kind  ever  happened.     I  have  a  right  to  say  so,  from  the  evidence; 
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because  nobody  but  that  man  Dudley  swears  to  any  such  thing,  and  he 
swears  to  it  in  a  private  conversation,  where  he  cannot  be  contradicted. 
And  upon  his  testimony  you  cannot  convict  anybody.  You  could  not 
hang  a  dog  for  killing  a  sheep,  upon  Aw  deposition. 

So  much  for  the  new  trial. 

All  there  is,  then,  in  this  case  of  Foster  vs.  Fritz,  is  in  these  three 
Articles.  First — Judge  Hardy  refused  a  nonsuit.  All  that  can  be  said 
about  that  is,  that  he  erred  in  judgment.  Second — He  told  Brockway 
to  make  a  motion  for  a  now  trial.  Ho  had  discovered  his  error,  and 
wanted  it  corrected.  Third — They  say,  on  the  evidence  of  this  beautiful 
witness,  Dudley,  that  he  told  Dudley  he  need  not  file  any  brief.  Now, 
did  Dudley  tell  the  truth  in  that  ?  I  say  he  lied,  judging  from  the  evi- 
dence, aside  from  his  being  so  thoroughly  impeached  3  and  I  say  so  from 
the  record  that  Mr.  Genung  read  to  you  here. 

You  will  bear  in  mind  that  the  evidence  of  Brockway  and  Dudley  is, 
that  Brockway  says,  when  the  motion  came  up,  "  I  am  not  going  to 
argue  it."  The  Counsel  on  the  other  side  says,  "/  shall  argue  it." 
Brockway  says,  "  I  will  not  answer  you,  if  you  do."  "  Well,  then  I  wUl 
not  argue  it."  Dudley  was  going  to  argue  it,  notwithstanding  what 
Judge  Hardy  had  said.  Brockway  would  not  argue  it.  Knowing  the 
Judge  was  convinced  he  had  committed  an  error,  and  that  he  was  going 
to  grant  a  new  trial,  he  would  not  argue  it.  Dudley  says  he  relied  upon 
the  assurance  of  Judge  Hardy  that  he  need  not  file  any  brief,  arid  need  not 
argue  it,  and  therefore  he  did  not.  Brockway 's  testimony  shows  that 
Dudley,  or  his  partner — I  do  not  know  which — insisted  on  arguing  it 
Does  that  show  that  he  relied  upon  Ju^e  Hardy's  statement  ? 

What  does  the  record  show  ? 

Beyond  that,  the  record  shows :  that  on  such  a  day,  such  Counsel  ap- 
pearing in  this  cause  for  plaintiff  and  defendant,  "  motion  for  a  new  trial 
was  submitted  upon  briefs,  to  be  filQd  this  week." 

Does  that  look  as  if  they  relied  upon  Judge  Hardy's  assurance  that 
they  need  not  file  any  briefs  ?  Dudley  saj^s  Judge  Hardy  told  him  he 
need  not  file  any  brief,  or  argue  it;  that  he  was  not  going  to  argue  it 
and  did  not  argue  it,  for  that  reason.  Yet  he,  or  his  partner,  were 
there,  pressing  an  argument.  Finally,  it  was  agreed  that  they  should 
file  briefs  within  a  week.  But  he  says — and  you  may  remember  the 
manner  in  which  he  testifies  that — that  there  are  no  briefs  on  file. 

There  are  a  good  many  papers,  Senators,  not  on  file,  in  cases  where 
these  Dudleys  were  engineering. 

Do  you  remember  the  charge  they  pressed  so  hard  here— of  Judge 
Hardy  having  appointed  an  incompetent  Receiver?  A  charge  they  after- 
wards withdrew? 

Do  you  remember  how  it  came  out  in  evidence  that  the  Dudleys  were 
sureties  on  that  Receiver's  bond,  and  that  the  Receiver  turned  out  to  be 
a  defaulter  to  a  large  amount  ? 

Do  you  remember  the  testimony  of  Mr.  Genung — that  that  bond  had 
been  stolen  from  the  files  ? 

Do  you  remember  Mr.  Genung's  further  statement — that  the  Attor- 
neys were  in  the  habit  of  taking  papers  off  the  files  and  taking  them  to 
their  offices  ? 

Who  stole  that  bond  from  the  files?  Who  had  any  interest  in  steal- 
ing that  bond  from  the  files  ? 

The  Receiver  for  whom  it  was  given  had  become  a  defaulter.  The 
sureties  on  that  bond  were  liable  for  a  large  sum  of  money.  These  Dud- 
leys were  the  sureties,  and  were  themselves  liable. 
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The  bond  disappears,  and  cannot  be  foand,  and  has  never  boon,  to  this 
day.     Who  had  an  interest  to  steal  that  bond  ? 

One  stop  further — ^Who  did  steal  that  bond  ? 

And  if  these  briefs  were  filed  and  upon  the  file,  what  has  become  of 
ihemf 

These  men  come  here  and  swear  they  did  not  intend  to  file  any  briefs, 
because  Judge  Hardy  had  assured  them  they  need  not ;  and  if  the  briefs 
were  here,  staring  them  in  the  face,  they  could  not  very  well  swear  to 
that. 

I  will  not  waste  any  more  time  upon  that. 

"ARTICLE   III. 

On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifty-nine,  a 
certain  case,  wherein  The  People  of  the  State  of  California,  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  were  plaintiffs,  and  one  Hill 
Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge — at  which  time,  in  the 
Court  House,  in  the  County  of  Calaveras,  said  cause  came  up  for  hear- 
ing and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  after 
the  hearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge, 
at  the  county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen 
hundred  and  fifty-nine,  did,  unlawfully,  wilfully,  corruptly,  and  fraudu- 
lently, render  judgment  in  favor  of  said  Hill  Squires,  the  defendant  in 
said  cause." 

Here  the  decision  was  made  in  the  spring,  "  for  the  corrupt  and  un- 
lawful purpose  of  securing  his  election  the  next  fall ; "  and  he  had  not 
been  in  ofiice  three  months. 

What  is  the  evidence  upon  this  point  ? 

That  of  Allan  P.  Dudley.  Allan  P.  Dudley  is  the  witness,  and  the 
only  witness. 

What  does  he  swear  to  ? 

He  swears  that  after  Judge  Hardy  had  decided,  and  written  an  opin- 
ion, in  favor  of  his  client,  he  proposed  to  Judge  Hardy  to  show  him  how, 
upon  the  law  of  the  case,  he  could  change  his  opinion  to  one  against  Dud- 
ley's client  'y  and  that  Judge  Hardy  did  so. 

Now,  was  Judge  Hardy's  opinion  right,  or  wrong  ?  First,  he  was 
going  to  decide  for  Mulford — against  what  Dudley  says  is  the  popular 
8ido  of  the  question.  Dudley  proposed  to  him  to  decide  against  Mulford, 
Dudley's  client.  Judge  Hardy  did  so  decide.  The  case  went  to  the  Su- 
preme Court.  It  was  a  case  submitted  to  Judge  Hardy,  solely  upon  a 
written  statement  of  facts  agreed  upon.  No  outside  influence  here,  to 
be  sworn  to.  It  came  before  Judge  Hardy,  and  Judge  Hardy  decided 
that  Hill  Squires  was  entitled  to  the  office;  and  they  say  that  that 
decision  was  not  only  erroneous,  but  wilful,  and  from  a  corrupt  motive. 
That  case  went  to  the  Sui)reme  Court,  upon  that  same  written  statement 
of  facts  agreed  upon.  The  Supreme  Court  affirmed  that  decision,  and 
declared  the  law  to  be  just  what  Judge  Hardy  decided.  And  they  come 
here  to  impeach  him  for  that ! 

Judge  Hardy  decided  the  case  right,  as  the  Supreme  Court  say.  Dud- 
ley says  Judge  Hardy  had  made  up  his  mind  to  decide  it  wrong ;  that  is, 
the  Supreme  Court's  opinion  says  the  decision  would  have  been  wrong. 
Dadley  says  he  had  made  up  his  mind  to  decide  it  wrong — to  decide  it  in 
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favor  of  Mulford — to  decide  it  on  the  unpopular  side,  because  the  author- 
ities cited  compelled  him  to.  And  Dudley  showed  him  how  he  could 
legally  change  his  decision ;  and  if  he  did  show  him,  showed  him  cor- 
rectly, for  the  Supreme  Court  sustained  him. 

It  would  not  be  proper  for  me  to  argue  this  much  more.  A  corrupt 
decision,  when  the  Supreme  Court  say  that  that  decision  is  right ! 

"ARTICLE   IV. 

That,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of 
the  District  Court  of  the  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  suit  was  pending  and  at  issue  in  said 
Court,  before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
wherein  one  E.  Mercier  and  another,  were  plaintiflfe,  and  W.  C.  Denny 
and  others,  were  defendants ;  that  it  was  important  for  the  interests  of 
the  plaintiffs  therein  that  said  cause  should  not  bo  tried  at  said  Feb- 
ruary term,  but  should  be  continued  to  the  next  term  of  said  Court,  and 
the  said  James  H.  Hardy,  being  then  and  there  such  District  Judge,  and 
well  knowing  the  premises,  on  the  twenty-fifth  day  of  February,  eight- 
een hundred  and  sixty-two,  as  yet  of  said  February  term,  wilfully,  un- 
lawfully, corruptly,  and  in  violation  of  his  official  duty,  and  for  the  pur- 
pose of  effecting  such  continuance,  and  favoring,  and  benefiting  the 
plaintiffs  in  said  action,  at  Mokelunine  Hill,  in  said  County  of  Calaveras, 
solicited  and  urged  one  William  L.  Dudley,  who  was  then  engaged  as 
Counsel  in  another  ease  on  trial  before  said  Hardy,  to  consume  as  much 
time  as  possible  in  such  trial,  and  in  the  trial  of  other  eases  in  which 
said  Dudley  was  engaged  in  said  Court,  so  as  to  prevent  the  trial  of  said 
suit  of  B.  Mercier  and  another,  against  W.  C.  Denny  and  others,  at  said 
last  mentioned  term." 

They  elaborate  that  in  Article  Eighteen. 

"article  xviii. 

That,  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the  County 
of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said  Court,  the 
said  James  H.  Hardy  being  then  and  there  Judge,  as  aforesaid,  between 
one  B.  Mcrcier'and  another,  plaintiffs,  and  W.  C.  Denny  and  others, 
defendants;  and  that  on  the  fifteenth  day  of  said  August  a  motion  was 
there  made  by  the  plaintiffs  in  said  action  to  change  the  place  of  trial  of 
Kaid  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  House,  in  said  Count}'  of  Calaveras,  where 
the  term  of  said  Court  was  being  held  by  the  said  James  H.  Hardy, 
District  Judge,  as  aforesaid,  and  that  the  said  James  H.  Hard}-,  then  and 
there,  wilfully,  unlaw^fully,  and  corruptly,  refused  to  decide,  and  ab- 
stained from  deciding,  the  said  motion,  for  the  unlawful  and  corrupt  pur- 
])Ose  of  influencing  and  securing  the  votes  of  certain  naturalized  citizens 
residing  in  Calaveras  County,  and  certain  voters  therein  residing,  at  the 
tiien  next  ensuing  general  election  to  bo  held  in  this  State,  to  the  sup- 
port of  the  candidates  of  a  certain  political  party  commonly  known  as 
the  Breckinridge  partv,  of  which  party  the  said  James  H.  Hardy  waa 
then  and  there  a  member  " 

A  motion  to  change  the  place  of  trial  was  made  by  Denny,  the  de- 


599 

fendant  in  that  cause — Mercier  being  plaintiff — and  the  Judge  refuses  to 
decide  it  at  the  same  term,  and  did  not  decide^  it  until  the  next  term ; 
for  the  purpose  of  favoring  the  plaintiff,  it  is  said. 

The  Counsel  (Higby)  told  you,  in  his  opening  speech  here,  that  there 
"would  be  evidence  to  show  that  Judge  Hardy  was  on  such  terms  with 
Mercier  as  to  fasten  upon  him  (Judge  Hardy)  the  charge  of  partiality  to 
him.  Have  they  proved  it  ?  One  expression  of  Mr.  Higby's  I  remem- 
ber very  well.  He  says :  "  I  do  not  know  whether  Judge  Hardy  lived 
on  Mercier,  or  how  that  was."  Is  there  one  word  of  evidence  to  sustain 
that  insinuation  ?     Not  a  syllable. 

The  Article  says  this  action  of  Judge  Hardy  was  for  the  unlawful  and 
corrupt  purpose  of  securing  the  votes  of  naturalized  citizens,  etc. 
Whose  testimony  sustains  that  ?  Dudley's.  Judge  Hardy  said  he  was 
not  going  to  decide  the  motion  that  term — it  was  the  August  term,  and 
the  election  was  going  to  come  on  in  September — ^because  it  would  be 
unpopular  with  the  French  voters,  and  the  Breckinridge  party  would 
lose  votes.  That  is  the  testimony  of  Allan  P.  Dudley  alone ;  and  that  is 
argument  enough  upon  this  suDject — as  he  has  snown  himself  here. 
Judge  Hardy  did  decide  it  at  the  next  term ;  denied  the  motion,  and  the 
cause  proceeded. 

The  Counsel  (Campbell)  opening  the  argument  for  the  Prosecution, 
complained  that  the  Kespondent  did  not  decide  the  motion  until  the  end 
of  the  next  term.  It  is  in  evidence  that  at  that  next  term — the  Novem- 
ber term — Judge  Hardy  was  down  here  in  attendance  on  this  famous 
trial  (The  People  vs.  James  H.  Hardy)  in  Alameda  County ;  and  the 
Counsel  admitted  here  that  that  was  the  fact,  when  that  evidence  was 
being  put  in.  The  records  of  the  Court  show  that  Judge  Hardy  did  not 
hold  C/Ourt,  at  that  November  term,  but  one  week,  and  that  was  the  last 
week ;  and  he  could  not,  therefore,  decide  this  motion  in  the  case  of 
Mercier  vs.  Denny  until  that  last  week. 

The  motion  was  made  in  the  August  term ;  and  it  is  made  the  subject 
of  a  charge  that  he  did  not  decide  it  at  that  term.  How  many  cases, 
Senators,  do  you  suppose  Judges  hold  over  from  term  to  term  to  decide  ? 
Go  and  ask  Judge  Campbell,  Judge  Rejmolds,  or  Judge  Norton — though 
the  latter  is  not  now  on  the  bench ;  all  men  of  great  industry ;  all  men 
of  undoubted  integrity.  Go  and  look  at  their  calendars,  and  see  how 
many  of  their  cases  go  over  from  term  to  term !  As  to  the  motive  of 
Judge  Hardy  in  doing  it,  you  have  Allan  P.  Dudley's  testimony,  and 
nothing  else;  and  that  testimony,  too,  is  of  another  private  conversation. 

Now,  there  is  something  to  be  done  before  a  Judge  eaii  decide  a  motion 
of  this  kind^.  As  this* charge  stands  now,  with  the  evidence  given  upon 
it,  it  is  a  frivolous  charge.  The  charge  itself  and  the  evidence  establish 
that  position  for  it.     It  is  a  frivolous  charge. 

Then  it  is  charged,  in  this  same  case  of  Mercier  vs.  Denny,  that  the 
Hespondent  continued  the  cause  ten  days  at  the  last  February  term, 
fraudulently,  corruptly,  and  with  intent  to  favor  Mercier  and  injure 
Denny. 

The  only  argument  I  will  make  to  you,  Senators,  against  this  charge, 
is  a  reference  to  Tod  Robinson's  testimony.  Tod  Robinson  says  he 
went  there  prepared  to  try  that  cause.  The  pleadings  were  drawn,  and 
be  goes  to  the  place  of  trial.  The  evening  "before  the  trial  was  coming 
on,  in  looking  over  the  pleadings  he  discovered  that  the  replication  was 
insufficient.  The  defence  had  pleaded  a  matter  in  the  answer  which  was 
not  sufficiently  denied  in  the  replication ;  had  pleaded  a  former  suit  in- 
volving the  same  questions.    And  Tod  Robinson  says — ^he  has  been  on 


600 

the  stand  here  himself — that  the  denial  in  the  replication  was  inartisti- 
cally  drawn  ;  that  the  denial  of  that  former  suit  was  not  sufficient ;  and 
he  did  not  dare  to  go  to  trial  with  the  pleadings  in  that  condition.  His 
client  was  there,  pressing  him  to  go  on,  blaming  them  for  not  going  on. 
Tod  Eobinson  came  into  Court  the  next  morning,  made  a  motion  for 
leave  to  amend  that  replication,  so  as  to  go  on  with  the  trial  of  the 
cause  on  the  merits.  Judge  Hardy  refused  it  to  him,  because  he  did  not 
produce  an  affidavit  showing  its  necessity;  and  because  required  by 
statute  or  rule  to  give  notice  of  a  motion,  and  there  was  not  time  to 
give  it.  The  case  was  set  for  that  day,  and  was  to  be  the  first  cause 
called  up  after  these  preliminary  proceedings.  Now  there  was  a  rule  in 
Judge  Hardy's  Court,  that  after  a  case  was  called  for  trial  no  amend- 
ment to  the  pleadings  would  be  allowed.  It  was  a  rule  Judge  Hardy 
could  not  depart  from,  if  he  desired  to.-  But  he  did  not  desire  to  do  so. 
He  desired  to  keep  himself  within  the  rule.  But  he  saw  that  by  reason 
of  a  replication  not  being  artistically  drawn,  the  plaintiff  was  to  lose  his 
whole  case ;  and  these  men,  who  thought  they  had  got  the  opposite  side 
into  that  trap,  complain  of  corruption  on  the  part  of  Judge  Hardy,  be- 
cause he  postponed  that  cause  ten  days  to  give  them  time  to  make  their 
affidavits  and  come  in  with  this  motion  and  have  it  decided  before  the 
case  was  called  for  trial ! 

Now,  the  statement  of  that  is  enough  for  lawyers;  and  I  think  it  is 
enough  for  laymen.  Why,  they  thought  they  had  caught  the  other 
party  in  the  door;  that  they  had  got  them  in  a  trap.  The  plaintiff 
could  not  be  permitted  to  prove  anything,  because  of  the  replication. 
On  the  pleadings,  Judge  llobinson  says,  there  must  bo  judgment  a^insi 
his  client.  "  Now,  shall  we  be  permitted  to  amend  ?"  he  asks  of  Judge 
Hardy. 

Why,  may  it  please  the  Court,  I  could  cover  this  table  over  with 
authonties  showing  the  greatest  liberalitv  in  allowing  amendments. 
It  is  not  three  weeks  since  the  Judge  of  the  Fourth  District  Court,  in 
this  city,  right  in  the  middle  of  a  trial,  put  a  stop  to  the  proceedings, 
because  it  was  discovered  that  the  answer  of  the  defendant  did  not  deny 
some  material  allegation  of  the  complaint;  that  the  denial  had  been 
accidentally  omitted.  There  must  be  notice  of  a  motion ;  there  must  be 
an  affidavit  showing  necessity  for  amendment.  The  Counsel  who  drew 
the  pleadings,  or  who  was  for  the  defence,  asked  leave  to  amend  on  the 
spot.  That  was  opposed.  Judge  Reynolds  saj's  to  the  plaintiff's  Coun- 
sel, "  If  you  consent  to  the  amendment,  we  will  go  on  with  this  case. 
If  you  will  not  permit  it  to  be  made  now,  I  shall  withdraw  a  juror,  stop 
this  trial  hero,  give  the  defendant  time  to  mak^  his  motion  regularly, 
and  he  can  bring  it  on  at  the  next  term.  I  shall  make  the  plaintiff  p4iy 
the  costs,  if  the  case  goes  over."  That  is  what  all  Judges  do.  But 
here,  because  Judge  Hardy  did  not  lend  himself  to  spring  this  trap  upon 
Counsel  and  parties  litigant,  whereby  a  judgment  would  have  been  tasen 
without  a  trial,  and  against  the  facts,  they  say  he  is  corrupt,  and  come 
and  ask  this  Court  to  impeach  him ! 

That  is  all  I  have  to  say  on  that  point. 

Article  Five  is  supei*seded  by  Article  Seventeen.  The  Articles  read  as 
follows : 

"article  v. 

At  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
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County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  Judge  thereof, 
as  aforesaid,  between  J.  E.  Eobinson  and  others,  plaintiffs,  and  one  George 
Liefer  and  another,  defendants,  and  the  said  James  II.  Hardy,  acting  as 
Buch  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  corruptly,  con- 
tinue and  cause  to  be  continued,  the  said  case  to  the  next  term  of  said 
Court,  with  intent  to  hinder,  delay,  and  defraud,  the  plaintiffs  in  said 
suit. 

ARTICLE   XVII. 

At  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  the  Judge  thereof, 
as  aforesaid,  between  J.  E.  Eobinson  and  others,  plaintiffs,  and  one 
George  Leger  and  another,  defendants,  and  the  said  James  H.  Hardy, 
acting  as  such  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  cor- 
ruptly, continue,  and  cause  to  be  continued,  the  said  case  to  the  next 
term  of  said  Court,  then  and  there  well  knowing  that  there  was  no  legal 
or  suJQficient  cause  for  such  continuance,  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiffs,  and  out  of  favor  and  partiality  to  the  defendants 
in  said  suit." 

How  was  that  case  continued  ?  Here  Mr.  Allan  P.  Dudley  figures 
again ;  and  here,  they  say,  they  have  got  Judge  Hardy  on  a  question  of 
motive.  Judge  Hardy  wanted  that  case  continued,  they  say ;  and  they 
charge,  that  out  of  favor  and  partiality  to  the  defendants,  Leger  and 
others,  he  wanted  it  continued. 

What  is  the  evidence  ?  I  cite  vou  to  the  testimony  of  Mr.  J.  E.  Eobin- 
son, the  plaintiff,  himself.  I  will  simply  remind  you  of  what  the  testi- 
mony is,  and  leave  it  for  Senators  to  read  at  their  leisure. 

What  are  the  facts?  Judge  Hardy  did  want  that  cause  continued. 
Why  ?  He  did  not  want  to  try  it.  The  testimony  all  shows  that  he  did 
not  want  to  try  it.  Why  did  not  he  want  to  try  it  ?  Well,  ho  did  not 
choose  to  disclose  why  he  did  not  want  to  try  it.  He  told  both  parties 
that  he  did  not  want  to ;  ho  besought  the  plaintiffs'  Counsel  and  the  de- 
fendants' Counsel,  both,  to  continue  that  cause  to  the  next  term.  Was 
that  out  of  favor  to  the  one  or  the  other  H 

Mercier  vs.  Denny. 

Mercier  is  a  Frenchman ;  has  a  fine  garden,  they  say.  Mercier  had 
brought  a  suit  once  against  Eobinson  and  others,  miners,  for  digging  up 
his  garden.  The  suit  was  to  restrain  the  miners  from  digging  up  his 
garden ;  he  had  got  an  injunction  and  given  a  bond.  Leger  was  surety 
on  the  bond.  Eobinson,  and  othei*s,  had  sued  him  upon  that  injunction 
bond,  he  having  been  beaten  in  his  suit  against  them,  and  the  injunction 
dissolved.  Mercier  was  Leger  in  the  suit,  because  Leger  was  only  his 
surety.  So  those  two  cases  group  themselves  together  as  Judge  Camp- 
bell groups  them.  Mercier  vs.  Denny  is  another  case ;  but  Mercier  is  de- 
fendant in  the  case  of  Eobinson  vs.  Leger,  because  Leger  is  only  his 
surety,  and  Mercier  has  to  back  up  Leger. 

Mercier  is  a  party  in  both.  Now,  what  does  the  defendant,  Denny, 
say  about  this  case  ? 

nrockway  undertakes  to  tell  you  what  took  place.  He  has  told  you 
of  private  conversations  with  Judge  Hardy ;  told  you  that  he  told  Denny 
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what  Judge  Hardy  said  ;  stated  that  he  endeavored  to  get  his  own  client 
Denny,  to  consent  to  this  postponement.  Both  parties  were  anxious  to 
try  the  cause ;  neither  party  would  consent  to  continue.  Judge  Hardy 
manifested  a  great  reluctance  to  ivy  it.  Mr.  Denny  pressed  him,  when 
Judge  Hardy  put  it  to  Mr.  Denny  himself,  saying  he 'thought  he  could 
persuade  Mr.  George,  or  Brock  way,  whichever  it  was,  to  consent  to  it, 
on  his  side,  and  asking  Mr.  Denny  to  also  consent  to  a  continuance  c^ 
the  cause.  Denny  asked  him  why.  He  said  facts  had  come  to  his  knowl- 
edge, within  five  or  six  days,  which  made  him  indisposed  to  try  that 
cause;  that  he  did  not  want  to  try  it  at  all ;  that  he  wished  it  put  off  to 
another  term.  Because,  as  he  told  Denny,  there  were  facts  which  ren- 
dered him  an  improper  Judge  to  try  that  cause. »  Denny  asks  him  what 
they  are.  "  Well,  I  won't  tell  you  now.  I  will  tell  you  after  the  cause 
is  decided,"  Judge  Hardy  replies.  "  But  why  put  it  over  another  term, 
and  try  it  then  ?"  Denny  asks.  "  I  will  get  Judge  Creanor  to  come  here, 
and  try  the  cause  then.  If  the  case  goes  over  this  term,  at  the  com- 
mencement of  the  next  term  I  will  have  Judge  Creanor  here  to  try  it^ 
/do  not  want  to  try  it,*'  is  the  answer.  "  Why  not  ?  I  would,  if  I  were 
a  Judge,"  says  Denny.  "  If  you  were  a  Judge,  and  had  ascertained  to 
your  knowledge  that  one  of  the  parties  in  a  cause  was  a  rascal,  do  you 
think  that  you  would  sit  impartially  on  the  trial  ?"  inquires  Judge  Hardy. 
"  Well,  do  you  mean  me  or  my  Counsel  ?"  says  Denny.  " No,  not  at  all" 
replies  Judge  Hardy.  "  Well,  then,  I  suppose  you  mean  that  one  of  the 
parties  on  the  other  side — ^you  mean  Mercier,  I  suppose — has  offered  you 
a  bribe;  and  you  do  not,  therefore,  want  to  try  the  case  V*  said  Denny. 
The  Judge  shrugged  his  shoulders,  and  told  him  he  would  not  give  him 
any  further  explanation  until  after  that  trial  was  over. 

Now,  a  shrug  of  the  shoulders  and  silence  is  as  good  an  expression  of 
a  fact  as  words.  Judge  Hardy  would  not  be  very  likely  to  desire  lo  try 
a  cause  for  Mercier — either  of  these  causes  in  which  Mercier  was  prind- 
pal  or  a  party — if  Mercier  had  approached  him  and  offered  him  six  hun- 
dred dollars,  or  any  other  sum,  to  decide  the  case  in  his  favor. 

But  why  not  proclaim  it  ?  says  Counsel.  Says  Judge  Campbell,  Why 
did  not  he  proclaim  it,  and  present  Mercier  to  the  grand  jury,  and  make 
a  splurge  over  it  ?  Well,  gentlemen,  a  Judge  does  not  feel  much  in- 
clined, ordinarily,  to  do  sucn  a  thing  as  that ;  to  open  up  such  u  thing  as 
that.  He  probably  explained  to  Mercier  the  impropriety  of  approaching 
him  in  that  way.  At  any  rate,  he  would  not  try  his  cause,  and  made  up 
his  mind  that  he  would  not,  come  what  would.  And  he  so  intimated  to 
Counsel  on  both  sides.  He  would  not  try  either  of  the  cases  in  which 
Mercier  was  party — Mercier  vs.  Denny,  and  Robinson  vs.  Leger  ;  Licger 
being  but  a  surety,  and  Mercier  the  party  in  interest.  But,  say  they,  he 
ought  to  have  had  him  indicted.  Do  not  you  know  that  in  the  early  his- 
tory of  this  State,  there  were  a  great  many  cases  of  that  kind,  where 
they  did  not  get  them  indicted  ?  Do  not  you  know  that  a  great  many 
charges  of  that  kind  have  been  made,  by  the  Justices  of  the  Supreme 
Court,  against  many  in  high  places  ;  and  because  they  do  not  choose  to 
present  the  case  for  indictment,  and  make  a  stir  over  it,  and  show  how 
pure  they  are,  how  far  beyond  the  reach  of  prejudice  or  bribery — be- 
cause they  do  not  choose  to  make  that  exhibition  of  themselves,  are 
they  to  be  charged  with  corruption  ? 

That  is  the  whole  secret  of  that  charge  of  desire  to  put  those  two 
cases — the  Leger  case  and  the  Mercier  case — over  the  term,  and  it  is  all 
there  is  of  it ;  and  when  you  look  at  the  evidence,  you  will  see  that  is 
all  that  it  means. 
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Now  comes  the  case  of  McDerinott  m.  Higby. 

The  Counsel  (Mr.  Campbell)  tacked  and  filled  on  this  case.  He  de- 
clined to  arppie  it,  and  yet  he  did  not  withdraw  it.  He  declined  to  argue 
it,  because  Mr.  Higby,  the  defendant  in  that  cause,  is  Counsel  in  this 
ease.  Well,  /suppose  he  declined  to  argue  it,  because  he  thought  that 
would  cut  off  our  argument  on  the  conduct  of  Mr.  Higby  on  that  trial, 
as  connected  with  the  origin  of  this  prosecution.  Judge  Campbell  did 
not  withdraw  it.  Senator  Crane  proposed  to  him  to  argue  it;  he  would 
not  argue  it,  but  passed  it. 

The  conduct  of  Mr.  Higby  in  that  trial  is  material  under  another 
charge.  There  is  a  charge  against  Judge  Hardy  for  having  been  drunk 
apon  the  bench  on  that  occasion.  The  conduct  of  Mr.  Higby  on  that 
occasion  was  without  a  single  precedent  in  the  judicial  history  of  the 
whole  of  these  United  States.  Judge  Hardy  had  ruled  some  questions  of 
evidence  against  him — Judge  Hardy  had  decided  a  plea  in  abatement 
against  him.  He  pleaded,  in  abatement,  that  there  was  a  former  suit 
between  the  same  parties  pending.  That  former  suit  had  been  dismissed 
by  the  District  Court;  so  that  unless  it  was  in  the  Supreme  Court, 
there  was  no  suit  pending.  Mr.  Higby's  Counsel  claimed  that  the  case 
was  in  the  Supreme  Court,  and  that,  tnerefore,  it  was  pending,  and  the 
plea  was  true.  The  facts,  sworn  to  by  witnesses  and  agreed  to  by  the 
parties,  are — ^and  there  was  an  agreed  statement  to  that  effect,  on  sub- 
mitting the  plea  in  abatement  to  the  Judge — that  after  the  judgment  of 
dismissal,  the  plaintiff  undertook  to  appeal  from  that  judgment  of  dis- 
missal, and  gave  notice  of  appeal,  but  did  not  file  any  appeal  bond. 
They  were  compelled  to  file  that  within  five  days,  and  could  not  file  it 
afterwards.  Nineteen  days  had  passed  when  that  ^^lea  was  put  in,  and 
they  had  not  filed  their  appeal  bond.  The  case  had  been  dismissed  from 
Judge  Hardy's  Court ;  there  was  no  appeal  pending  to  keep  it  alive,  and 
the  case  was  dead.    I  read  from  the  Practice  Act : 

"  To  render  an  appeal  effectual  for  any  purpose,  in  any  case,  a  written 
undertaking  shall  be  executed  on  the  part  of  the  appellant,  by  at  least 
two  sureties,  to  the  effect  that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  the  appeal,  not  exceeding 
three  hundred  dollars;  or  that  sum  shall  be  deposited  with  the  Clerk 
with  whom  the  judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.  Such  undertaking  shall  be  filed,  or  such  deposit  made,  with  the 
Clerk  within  five  days  after  the  notice  of  appeal  is  filed." 

To  render  an  appeal  effectual  for  any  purpose,  that  bond  must  be  filed 
within  five  days  after  notice  of  appeal.  Judge  Hardy's  Court  had  dis- 
missed the  case.  They  had  attempted  to  appeal,  so  as  to  keep  it  alive  ; 
they  had  given  notice  of  appeal,  but  had  not  within  ^ve  days  filed 
the  bond.  Nineteen  days  had  passed,  and  the  statute  says  it  shall  not 
be  an  effectual  appeal  for  any  purpose.  Judge  Hardy  decided  that 
that  plea  in  abatement  was  not  true ;  that  that  case  was  not  pending 
in  the  Supreme  Court.  Did  not  he  decide  rightly  and  correctly  ?  No 
bond  had  oeen  filed  ;  and  the  statute  says  that  to  make  an  appeal  effectual 
for  any  purpose,  a  bond  shall  be  filed  within  five  days.  It  was  submitted 
to  the  Judge,  on  that  plea  in  abatement,  that  that  suit  was  pending  in 
the  Supreme  Court.  The  Judge  held  that  plea  was  not  true;  that  the 
cause  was  twi  pending  in  the  Supreme  Court.  Jf  under  that  statute  he 
had  made  such  an  extraordinary  decision  as  sustaining  that  plea  in  abate- 
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ment,  they  might  with  some  plausibility  have  accused  him  of  some  wrong 
motive. 

This  is  material  in  another  respect.  Another  of  these  Articles  charges 
the  Respondent  with  deciding  that  plea  in  abatement  against  Mr.  Higby, 
in  order  to  drive  Mr.  Higby  to  trial  on  the  merits,  and  thereby  to  crowd 
out  one  of  those  Mercier  cases  that  he  (Judge  Ifardy)  wanted  to  put 
over  the  term.  This  is  the  charge,  and  the  thing  charged.  Judge 
Hardy  decided  rightly.  Did  he  do  it  with  a  corrupt  motive  f  He  eoold 
not  have  decided  any  other  way ,  but  Mr.  Higby's  Counsel  was  angxy, 
and  I  suppose  Mr.  Higby  was  angry  himself 

The  case  then  went  to  trial.  On  offering  their  evidence  some  qaestions 
arose.  Judge  Hardy  had  the  firmness  to  decide  some  questions  of  evi- 
dence against  Mr.  Higby.  William  L.  Dudley,  his  Counsel,  became 
enraged  ;  charged  the  Judge  with  improper  conduct,  because  he  decided 
questions  against  him — Calaveras  fashion.  Mr.  Higby  was  angry,  too. 
And  on  the  second  morning,  Mr.  Higby  comes  in  with  that  extraordinary 
affidavit.  He  goes  in  there  and  appeals  from  the  Judge  to  the  jury.  La 
the  presence  of  and  in  contempt  of  the  Judge,  he  appeals  to  the  jury 
upon  questions  of  law  j  swears  that  the  rulings  of  the  Court  against  him 
are  not  correct — that  he  cannot  have  any  fair  trial  from  the  Judge — ^thit 
his  only  hope  is  with  the  jury  to  save  him  from  the  Judge.  He  presents 
that  affidavit,  and  has  it  read  in  open  Court  in  the  face  of  Judge  Hardy 

Now,  right  in  this  connection,  1  am  going  to  dispatch  the  question  of 
Judge  Hardy  being  drunk  on  the  bench  on  that  evening.  It  is  the  only 
charge  of  the  kind  made,  of  which  there  is  any  proof,  except  that 
Charles  P.  Dudley  and  somebody  else  say,  that  at  chambers,  in  deciding 
some  chamber  motion,  he  appeared  to  be  under  the  influence  of  liquor; 
but  there  is  not  evidence  enough  to  induce  me  to  talk  about  it. 

But  they  charge,  and  charge  seriously,  that  on  the  evening  of  that  last 
day  of  the  trial  of  the  McDermott  v,s.  Higby  case,  Judge  Hardy  was  in- 
toxicated on  the  bench.  That  affidavit  of  Mr.  Higby  came  in  aboot 
eleven  o'clock  in  the  forenoon.  There  was  a  recess  for  an  hour,  or  an 
hour  and  a  quarter,  for  some  purpose,  to  accommodate  Counsel.  Judge 
Hardy  went  out.  Irvine  was  with  him  from  that  time  until  he  came 
into  Court  again ;  and  Irvine  knows  that  Judge  Hardy  did  not  drink  on 
that  occasion — knows  that  he  refused  to  drink,  except  that,  once  or 
twice,  he  did  drink  soda  "  pop.*'  When  he  was  invited  to  drink,  he  said. 
"  Don't  ask  mo  to  drink."  He  said  he  was  deeply^  strongly  moved,  by 
this  insult  he  had  received  on  the  bench.  He  seemed  agitated.  There 
had  a  gloom  settled  upon  him,  a  deep  depression  ;  he  would  not  dnnk. 
Well,  they  wont  back  to  the  trial,  and  worked  away  at  it  until  dinner 
time.  They  adjourned  for  dinner.  Duripg  that  adjournment,  one 
of  the  witnesses  (W.  L.  Dudley)  for  the  Prosecution  swears  he  saw 
Judge  Hardy  drink.  The  barkeeper  swears  that  he  drank  nothing  bnt 
"pop"  there  on  that  day.  Their  witness  swears  he  drank  claret  at  din- 
ner. One  witness  thought  it  was  after  the  final  adjournment,  but  that 
was  wrong ;  it  was  during  that  recess,  at  dinner.  He  did  drink  a  Iitt4e 
claret  wine.  Mr.  Irvine  was  with  him,  and  had  him  under  his  eyes 
almost  constantly  every  moment  he  was  off  the  bench  and  out  of  Court 
on  that  day,  and  knows  that  on  that  occasion  he  did  not  drink  at  all, 
except  to  this  limited  extent  which  I  have  mentioned. 

But  they  say  they  have  the  evidence  of  it  on  the  bench.  He  eame 
into  the  Court  room  at  seven  o'clock ;  and  the  argument  of  the  evening 
was  gone  into.  Part  of  the  argument  on  Saturday  evening — ^this  is  Sat- 
urday I  have  been  speaking  of— was  closed  before  dinner.    They  went 


605 

out  to  dinner,  and  then  this  claret  wine  was  drank,  and  then  the  Judge 
came  back  on  the  bench,  and  heard  one  or  two  arguments — no  matter 
which — arguments  that  lasted  until  ten  or  eleven  o'clock  at  night,  any- 
how. Then  Judge  Hardy  wrote  out  his  charge.  He  had  previously 
written  special  issues,  to  be  submitted  to  the  jury ;  at  one  of  the  recesses 
he  had  dictated  them  to  Counsel,  who  wrote  at  his  dictation.  He  was 
there  on  the  bench,  having,  as  Irvine  described  to  you,  been  remarkably 
abstemious,  but  under  that  deep  depression,  that  crushing  sadness,  which 
came  over  him,  arising  from  this  most  extraordinary  insult  he  had 
received.  Knowing  that  war  was  opened  against  him,  knowing  that 
they  had  declared  hostilities  against  him,  and  were  bound  to  ruin  him  if 
they  could,  he  came  back  upon  the  bench,  and  did  everything  he  did 
with  the  utmost  deliberation.  At  the  close  of  the  argument,  he  drew 
up  the  charge  to  the  jury,  and  road  it  to  them ;  read  the  special  instruc- 
tions that  Counsel  on  both  sides  had  asked ;  read  the  special  issues  they 
were  to  find  upon;  and  the  jury  went  out. 

Now  then,  five  of  those  jurors,  the*  Counsel  says,  swear  that  they 
thought  Judge  Hardy  under  the  influence  of  liquor.  Why  did  they 
think  so?  They  saw  something  peculiar  in  his  manner  of  speak- 
ing; something  in  his  utterance.  One  of  them  thought  it  was  thickness 
of  tongue.  One  of  these  Dudleys  led  off  with  the  thick-tongue  theory 
— a  man  so  drunk  himself  that  you  could  not  tell  whether  his  tongue 
hung  in  the  middle  and  played  both  ends,  or  hung  on  the  point  and 
played  in  the  throat.  [Merriment.]  The  thing  seemed  plausible.  Dud- 
ley thought  he  was  drunk.  But  Irvine  was  with  him  all  day,  and  know% 
he  did  not  drink. 

One  of  those  jurors  swears  that  he  'discovered  this  thickness  of  the 
tongue  when  the  jury  came  in  and  Judge  Hardy  read  the  verdict.  Judge 
Hardy  never  read  the  verdict ;  never  does  read  the  verdict.  No  Judge 
ever  does  read  the  verdict. 

Another  juror  says  he  noticed  it.  "When  we  got  out,  we  could  not 
understand  his  instructions;  he  must  have  been  drunk  when  he  read 
them;  and  we  came  in. and  asked  for  further  instructions."  Thej' did 
not  come  in  and  ask  for  further  instructions.  The  minutes  show  that. 
They  came  in  with  a  general  verdict.  The  verdict  was  informal.  Judge 
Hardy  was  sober  enough  to  send  them  out  again  and  instruct  them  to 
come  in  with  a  regular  verdict ;  and  they  did  so.  The  witnesses  all 
agree  in  this  respect,  except  tKis  one  juror.  Five  of  the  jurors,  upon 
the  Dudleys'  intimation,  suspected  this  peculiar  api^earancc  of  the  Judge 
to  be  the  result  of  drink.  The  foreman  of  the  jury  has  testitied  before 
you  that  hB  knew  Judge  Hardy  well,  and  that  he  did  not  see  in  Judge 
Hardy  the  least  appearance  .of  intoxication  on  that  occasion.  He  did 
see  that  there  was  something  unusual  in  his  manner,  but  he  did  not  at- 
tribute it  to  intoxication. 

We  called  Doctor  Hepburn,  the  family  physician  of  Judge  Hardy ;  a 
man  you  saw  upon  the  stand;  a  venerable  man  ;  a  man  who  stands  as 
high  in  that  community  as  anj^  other  individual;  a  man  who,  when  Di- 
vine Providence  comes  to  play  Sodom  and  Gomorrah  with  that  town, 
('Mokelumne  Hill,)  will  be  taken  out  in  advance,  and  sent  over  to  Ama- 
aor  County,  I  think.  He  testifies  that  he  knew  Judge  Hardy  well ;  had 
seen  him  under  the  influence  of  liquor  frequently,  but  not  in  his  Courts, 
nor  during  the  terms  of  his  Courts.  He  testifies  that  he  discovered 
nothing  there  and  then  to  indicate  intoxication. 

We  prove,  by  several  other  witnesses,  the  same  thing. 

Mr.  Adams,  the  partner  of  Allan  P.  Dudley — ^a  man  you  saw  upon  the 
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stand — a  man  who,  I  am  happy  to  say,  does  stand  aloof  from  ibis  gang 
of  Dudley  &  Company — a  different  man  altogether — a  fair  minded,  frank, 
candid,  honest  man — he  saw  nothing  of  the  sort. 

We  called  several  other  witnesses — and  I  am  not  going  to  stop  to 
enumerate  them ;  you  will  find  them  in  the  pamphlet  testimony — who 
testified  to  the  same  thing.  They  knew  Judge  Hardy  well.  They  had 
seen  him  when  he  had  been  drinking.  They  saw  him  there  on  that  oc- 
casion, and  they  did  not  believe  him  under  the  influence  of  liquor.  They 
all  did  discover  something  in  his  api^earance. 

Irvine  gave  the  cause  of  that  something;  and  Judge  Campbell  at- 
tempts to  display  a  mild  piece  of  wit — that  Judge  Hardy  got  drunk  on 
an  affidavit.  Well,  gentlemen,  that  would  have  been  a  little  smart  if  it 
had  been  original ;  but  I  heard  the  joke  passed  around  among  the  Sena- 
tors four  days  ago.  Drunk  on  an  affidavit !  Judge  Hardy  did  become 
agitated  and  somewhat  excited  by  reason  of  that  affidavit,  as  any  mor- 
tal man  would.  Any  one  not  more  or  less  than  a  man  must  have  felt  the 
insult  deeply. 

That  accounts  for  his  appearance  on  that  occasion. 

In  discussing  this,  in  connection  with  another  point,  I  have  disposed 
of  an  Article  which  lies  farther  along — an  Article  charging  tbo  Respond- 
ent with  drunkenness  on  that  occasion. 

I  am  admonished,  by  looking  at  my  watch,  Senators,  that  my  time  is 
running  short,  and  I  am  going  to  leave  most  of  these  Articles  to  you. 
There  is  not  one  amongst  them  that  I  am  at  all  afraid  of  upon  the  merits 
of  the  case.  • 

There  is  the  charge  of  disloyalty.  There  is  the  charge  upon  which  the 
community  have  expected  there  would  be  a  party  vote.  There  is  the 
charge  where  party  prejudice,  political  prejudice,  partisan  prejudice,  is 
expected  to  take  the  place  of  law,  and  impel  this  high  body  to  a  vot« 
against  Judge  Hardy.  And  I  ^m  merely  going  to  remark  upon  that 
charge.  I  have  not  time — I  have  already  spoken  so  long — to  dilate 
upon  the  point. 

Judge  Campbell  relied  upon  this  charge  fully,  very  full}'.  But  there  is 
this  general  fact  in  relation  to  it.  I  ask  each  and  all  of  you,  Senators, 
to  look  into  your  minutes  of  the  testimony,  and  see  if  you  do  DOt  find 
this  to  be  the  case  :  That  on  all  these  occasions,  wherever  Judge  Hardy 
is  accused  by  witnesses  of  having  made  disloyal  expressions,  it  has  been 
either  in  a  spirit  of  joke  and  badinage,  or  in  some  frolic  when  be  bad 
been  indulging  in  this  vice  they  charge  him  with  upon  the  bench. 

And,  in  that  very  connection,  you  will  see,  once  for  all,  that  on  this 
question  of  drunkenness  they  charge  him  with  a  misdemeanor  in  office; 
and  if  he  has  been  drunk,  forty  times  during  the  vacation,  or  in  the  night, 
out  of  his  Court,  it  is  not  a  misdemeanor  in  office.  You  are  not  the  cen- 
sors of  the  morals  of  a  public  officer,  so  long  as  he  discharges  his  duties. 
If  they  say  a  Judge  disqualifies  himself  to  perform  his  duties  by  dissipa- 
tion throughout  the  night,  because  his  head  is  not  as  clear,  his  intellect 
not  as  keen,  why,  by  the  same  rule  you  might  say  that  if  a  Judge 
neglects  his  health  and  is  not  in  condition  to  discharge  his  functions,  he 
is  to  be  impeached  for  it.  If  he  does  not  take  care  of  his  digestion,  and 
allows  his  biliary  secretions  to  get  out  of  order,  why  he  is  dyspeptic,  and 
his  mind  docs  not  work  well.  You  are  not  the  arbiters  and  correctors 
of  such  offences.  You  do  not  sit  here  to  try  public  officers  for  such 
offences.  Wliy,  if  you  can  call  in  question  every  time  a  public  officer 
has  drank,  when  not  in  the  discharge  of  his  duty,  without  connecting  it 
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with  the  discharge  of  a  public  duty,  you  can  go  farther ;  you  can  say, 
by  and  by,  when  we  get  our  morals  so  far  sublimated  that  all  these 
little  vices  that  men  indulge  in  now  are  to  be  frowned  down,  when  we 
all  come  to  be  church  members,  and  opposed  to  dancing,  if  a  public 
officer  goes  to  a  private  dancing'  party  at  a  gentleman's  house  and 
dances  over  night,  he  is  setting  a  bad  example  to  the  community ;  not 
mindful  of  his  high  judicial  position,  he  is  holding  out  a  bad  exhibition 
of  himself  before  the  public,  before  whom  he  is  bound  to  exhibit  a  fair 
character.     I  need  not  argue  this  question. 

In  this  same  connection,  however,  I  will  mention,  on  the  subject  of 
this  charge  of  disloyalty,  that  here  is  the  offence  with  which  the  Re- 
spondent IS  charged:  Seditious  language — say  the  authorities;  and  I  am 
not  even  going  to  stop  to  read  them. 

Seditious  language !  Where  is  the  statute  about  seditious  language, 
in  this  country  ?  Are  you  called  upon  to  create  an  offence,  because  a 
new  state  of  things  has  arisen  in  the  country  ?  Because  greater  devo- 
tion, more  zealous  activity,  in  support  of  our  institutions,  are  required 
now,  are  you  called  upon  here  to  create  offences  ?  Has  the  co-ordinate 
branch  of  the  Legislature  power  to  create  an  offence,  and  send  it  here 
to  be  tried,  which  is  not  an  offence  known  to  the  law  ?  Where  is  the 
Sedition  Law  ?  Why,  old  John  Adams'  Sedition  Law  has  been  repealed. 
Sedition  Law !  Why,  they  have  got  the  law  of  England  here  to  bear 
apon  you ;  where  it  is  seditious  language  to  speak  disrespectfully  of  the 
Queen ;  where  it  is  seditious  language  to  say  anything  that  can  tend  to 
alienate  the  hearts  of  the  people  from  the  reigning  monarch.  Have  we 
any  such  laws  as  these?  Why,  don't  you,  every  day,  during  political 
campaigns,  hear  the  fiercest  tirades  against  the  President  of  the  United 
States,  whichever  party  you  happen  to  belong  to  ?  Is  liberty  of  speech 
Bo  far  curtailed  in  the  country,  that  it  is  seditious  to  speak  against  the 
Government?  I  do  not  attempt  to  justify  these  expressions.  I  do  not 
attempt  to  say  to  a  man,  "You  are  praiseworthy,  or  excusable,  for 
making  use  of  such  expressions  in  the  community."  I  think  the  times 
call  for  a  different  course. 

1  think  this  evidence  shows  that  Judge  Hardy,  at  heart,  is  as  loyal  as 
you  or  I.  I  think  he  has  been  guilty  of  a  good  many  foolish,  idle  ex- 
pressions, in  times  of  frolic,  or  in  political  badinage ;  and  I  am  sorry  for 
it.  But  it  is  not  a  legal  offence,  of  which  you  can  convict  him.  As  I 
«aid  before,  you  are  not  here  to  create  offences.  The  Respondent  is  to 
be  tried  by  the  law  of  the  land  as  it  exists;  and  whore  is  the  law  which 
makes  this  a  misdemeanor?  Misdemeanor  in  office,  ^;ays  the  Constitu- 
tion, shall  be  the  subject  of  impeachment.  Misdemeanor  in  office',  not  a 
misdemeanor  in  drinking  too  much  during  the  night,  in  vacation  or  in 
term  time.  Drinking  too  much,  so  as  to  affect  his  ability  to  discharge 
his  duties  when  he  is  on  the  bench,  and  going  on  the  bencii  in  a  state  of 
intoxication,  would  be  a  misdemeanor,  T  admit.  But  a  misdemeanor  out 
of  office,  is  not  punishable  here.  If  it  is  punishable  at  all,  it  is  in  another 
tribunal. 

I  am  going  now  to  pass  over — I  have  occupied  so  much  time — ^these 
other  cases )  and  will  leave  them  to  you.  I  am  going  to  ask  you  to  take 
these  cases  for  yourselves. 

In  relation  to  settling  a  statement.  You  well  remember.  Senators, 
that  Mr.  Brockway  undertook  to  swear,  that  in  settling  a  statement 
Judge  Hardy  put  in  exceptions  that  were  not  taken  on  the  trial.  Bo 
you  remember  what  that  trial  was  ?  Robinson  ys.  Leger,  upon  an  injunc- 
tion bond.    Brockway  says  he  offered  certain  evidence ;  evidence  of  a 
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pecyjiar  kind  of  damage.  It  was  excluded.  When  they  came  to  settle 
the  statement,  Brockway  says  that  Judge  Hardy  put  in  an  exception 
there  on  the  part  of  the  defendant.  Do  you  recollect  what  Brockway 
said,  farther  along  7  Look  at  the  report,  and  you  will  see  he  says  that 
subsequently  ho  got  the  evidence  in ;  and  that  was  the  time  the  excep- 
tion was  taken,  if  taken  at  all.  That  is  the  time  Judge  Hardy  had  in 
his  mind,  when  he  made  this  memorandum  in  this  statement.  Brock- 
way got  his  evidence  in  against  the  defendant.  Whether  the  defendant 
excepted  or  not.  Judge  Hardy  did  not  know  when  he  settled  that  state- 
ment.    Now,  how  did  he  settle  it  ?     As  follows  : 

"^r.  CampbeU. — [To  Mr.  Brockway.]  State  what  you  know  about  the 
statement. 

A. — In  this  statement  the  evidence  was  pretended  to  be  set  forth  by 
Mr.  George,  and  exceptions  taken  by  the  plaintiffs.  I  have  the  written 
exceptions,  which  were  taken  upon  the  trial,  up  at  my  room  at  the  hotel; 
I  have  not  got  them  here;  I  proposed  amendments  to  the  statement; 
the  amendments  proposed  are  these  that  I  now  hold  in  my  hand.  [Ex- 
hibiting a  paper.]  I  proposed  amending  the  evidence,  so  as  to  set  out 
more  fully  the  testimony  given  by  the  plaintiffs  on  the  trial.  The  state- 
ment was  submitted  to  the  Judge  for  settlement,  and  the  amendments 
are  marked  along.  The  first  proposed  amendment  is  marked  *  allowed,' 
and  also  the  second,  third,  and  fourth.  The  fifth  has  written  beside  it, 
by  the  Judge,  as  follows :  *  This  amendment  is  allowed ;  but  after  the 
question  asked  by  plaintiffs'  counsel,  on  line  41,  the  objection  and  excep- 
tion of  defendants'  counsel  must  be  noted ;  also,  the  objection  and  ex- 
ception to  the  answer  on  this  point.'" 

What  is  that?  Did  he  say  what  to  put  in?  Did  Judge  Hardy  write 
anything?  There  is  the  paper;  there  is  the  original  paper.  Did  Judge 
Hardy  write  in  there  that  an  exception  was  taken  ?  !No  such  thing.  Ex- 
ceptions are  taken,  and  usually  put  on  file ;  Brockway  carries  his  in  his 
pocket.  Judge  Hardy  refers  to  the  file  when  he  says,  "  The  objection 
and  exception  must  be  here  inserted;"  meaning  simply  nothing  more 
than  that  the  exception,  if  one  was  on  file,  must  he  put  in  by  the  Clerk 
when  he  comes  to  engross  the  statement.  Judge  Hardy  did  not  write 
out  an  ekception ;  he  did  not  write  out  a  form  for  the  Clerk,  to  put  in; 
ho  did  not  write  a  statement.  "  Insert  the  exception  here;"  that  means, 
if  one  is  on  file  it  must  go  in.  The  exception  Judge  Hardy  had  in  his 
mind  was  when  the  objection  was  taken  by  the  defence  to  the  subsequent 
introduction  of  this  evidence  which  was  nrst  excluded.  Brockway  says 
he  did  get  that  evidence  in  afterwards;  and  that  was  the  time  Judge 
Hardy  recalls,  that  an  exception  was  taken.  If  taken,  it  would  have 
been  on  the  file.  There  is  an  jnstruction  to  the  Clerk  to  insert  it,  such 
as  it  is,  neither  more  nor  less;  and  if  no  exception  were  there,  none  can 
be  inserted.     But  I  must  pass  this  over. 

I  ask  you.  Senators,  to  take  this  man,  your  fellow  citizen,  and  deal 
with  him  as  you  would  be  dealt  by,  or  have  your  friend  dealt  by,  under 
like  circumstances.  Measure  out  justice  to  him,  as  you  would  have  justice 
measured  out  to  you.  Remember,  that  while  you  have  a  high  and  solemn 
duty  to  perform  to  the  State,  you  have  an  equally  high  and  solemn  duty 
to  perform  to  the  Respondent;  and  one,  too,  more  terrible  in  its  conse- 
quences to  him  than  any  consequences  can  be  to  the  State.  You  are  sit- 
ting here,  the  arbiters  of  his  future  destiny.    You  are  to  pronounce 
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whether  he  shall  be  condemned  by  the  machinations  of  these  enemies  of 
his  against  him;  whether  bis  name  shall  be  spotted,  his  hopes  blasted; 
whether  his  family  shall  sit  down  in  disgrace  under  the  disgrace  of  the 
family  head — and  that,  too,  brought  about  by  such  men  as  these  whom 
you  have  seen  here; — or  whether,  by  taking  a  fair,  liberal  view  of  his  con- 
duct, and  of  the  evidence,  weighing  it  properly,  you  will  do  justice  be- 
tween these  parties,  according  to  your  oaths,  by  acquitting  him — sending 
him  back  to  his  duties — sending  him  to  his  home  again,  to  render  it 
happy. 

The  Counsel  said  to  you,  in  his  opening  speech,  "The  consequences  are 
so  light  to  the  defendant !  He  cannot  be  imprisoned ;  he  cannot  be  fined ; 
he  cannot  be  hung!*' 

"  So  light ! "  Ah  !  the  consequences  are  so  light !  Arraign  a  man 
for  offences  like  these  charged  upon  him !  Put  him,  upon  his  trial 
before  the  highest  tribunal  known  to  our  institutions !  Accumulate 
charges  against  him,  in  great  number!  Roll  up  evidence  constantly! 
IBring  against  him  testimony  of  his  declarations  made  to  men  who  are 
Bhown  to  be  infamous !  Convict  him  upon  such  evidence,  and  upon  such 
charges — Oh  !  the  consequences  are  very  light,  very  light  I  You  only 
destroy  his  hopes  for  life.  You  only  crush  his  ambition.  Yoi^  only  set 
him  down,  hopeless  and  in  despair,  in  the  community.  Some  men  may 
Btand  up  against  such  a  calamity.  A  man  of  hard,  stern,  wiry  nature, 
combative  in  his  character,  may  meet  such  things  with  defiance,  and 
brave  them,  if  he  stands  alone  in  the  world ;  but  if  he  is  at  the  head  of 
B  family — a  family  he  loves  and  cherishes — the  man  who  would  stand  up 
thus  bravely,  and  defy  the  world,  will  be  crushed  and  ruined. 

"  Man's  heart  is  a  strong  Uiing,  and 
God-like  in  the  grasp  of  pain 
That  wrings  morta>lity  ; — 
But  tear  one  cord  affection 
Clings  to  ;  part  one  tie  that  binds 
Him  to  a  woman's  love  ; 
And  his  high  will  doth  wither  like  a  roed." 

Crush  him,  and  you  crush  his  wife,  whose  hopes,  fears,  and  anxieties, 
are  hanging  upon  your  verdict.  And  unless  Nature  made  him  of  sterner 
stuff  than  most  men,  you  will  find  him  gradually  sinking  and  withering 
under  the  blight  you  are  asked  to  fix  upon  him.  You  will  find,  that 
although  he  may  retain  his  apparent  vigor  of  intellect  to  some  consider- 
able extent,  when  it  conies  to  be  exerted  you  will  see  that  the  shaft 
comes  from  a  loosened  bow.  You  will  see  that  a  fine  mind  has  grown 
dim.  Shadow  after  shadow  has  broken  over  the  human  temple,  until 
the  light  is  extinct  at  the  altar  and  the  priest  has  passed  out,  and  the 
owl  and  the  wild  bat,  and  the  bird  of  night  are  cowering  and  brooding 
over  the  holy  of  holies,  gibbering  and  wild,  and  flittinc  restlessly  to  and  fro. 
And  as  the  sun  of  his  existence  goes  down  in  the  afternoon  horizon,  the 
shadows,  lengthening,  reach  farther  and  farther  over  his  faculties,  until 
his  soul  is  broken,  and  the  light  goes  out  in  despair. 

I  do  not  ask  your  mercy  upon  any  legal  charge,  upon  legal  evidence. 
I  ask  for  justice;  such  justice  as  you  would  have  dealt  out  to  you,  upon 
all  legal  questions,  upon  all  questions  legally  cognizable,  and  upon  all 
charges  of  such  misdemeanors  as  arc  in  office — and  I  have  here  to  appeal 
not  to  mercy  on  those  grounds. 

But  there  is  a  department  in  Judge  Hardy's  character,  upon  which  I 
appeal  beyond  this  nigh  tribunal,  to  the  tribunal  of  public  sentiment,  and 
the  hearts  of  his  fellow  men.    He  has  been  shown  here  to  be  a  man  of 
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faults  and  foibles.  He  is  not  above  the  frailties  of  human  nature.  He 
is  not  perfect — and  which  of  us  is  ?  And,  while  you  are  doing  justice 
to  him  upon  the  grave  part  of  this  accusation,  I  ask  that  great,  broad, 
high,  tribunal,  to  be  merciful  to  his  faults,  to  extend  that  mercy  to  him 
which  the  great  poet  of  the  human  heart  so  well  describes : 

"  Tho  quality  of  mercy  is  not  strained ; 
It  droppeth  a^tiio  gentle  rain  from  heaven 
Upon  the  pla<A  bonuath  :  it  is  twice  blessed  ; 
It  blesseth  him  that  gives  and  him  that  takes, 
'Tis  mightiest  in  the  mighty  ;  it  becomes 
The  throned  monarch  better  than  his  crown  : 
His  sceptre  shows  tho  force  of  temporal  power. 
The  attribute  to  awe  and  majesty, 
Wherein  doth  sit  the  dread  and  fear  of  kings ; 
But  mercy  is  above  this  sceptred  sway. 
It  is  enthroned  in  the  hearts  of  kings, 
It  is  an  attribute  to  God  Himself : 
And  earthly  power  doth  then  show  likest  God's, 
When  mercy  seasons  justice/' 

I  ask  this  great,  broad  tribunal  of  public  sentiment,  elevated  as  it  ia, 
to  exercise  that  kind  of  mercy  to  my  client,  upon  these  frailties  and 
these  follies  and  foibles;  while  they  are  doing  stern  justice  upon  questions 
which  require  the  exercise  of  another  department  of  their  intellects. 

I  submit  my  helpless  client;  the  man  against  whom  the  power  of  the 
State  has  been  invoked;  the  man  against  whom  this  mighty  engine  of 
public  power  has  been  set  in  motion  by  the  machinations  of  malignant 
men.  I  ask  you  to  deal  with  him  as  you  would  be  dealt  by.  I  ask  you 
to  mete  out  such  justice  to  him,  that  hereafter,  when  you  lay  your  heads 
upon  your  pillows,  the  conviction  shall  not  come  down  upon  you,  *' I 
may  have  done  that  man  wrong."  If  you  were  only  going  to  take  bia 
life,  I  should  think  less  of  it.  "  I  may  have  done  worse  than  that ;  I 
may  have  been  instrumental  in  inflicting  a  lifetime  of  torture  upon  him^ 
and  upon  his  family." 

I  ask  again  from  you,  justice  to  my  client. 

And  from  the  great  tribunal  of  public  sentiment,  for  his  frailties  I  ask 
for  mercy. 


On  motion  of  Senator  Morritt,  at  tho  request  of  Mr.  Edgerton,  tbe 
Court  then  adjourned  to  Wednesday  morning,  May  fourteenth,  at  ten 
o'clock. 
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CLOSING    ARGUMENT    FOR    THE     PROSECUTION. 


ARGUMENT  OF  HENRY  EDOERTON. 

Mr.  Edgerton  said : 

Mr.  President,  and  Gentlemen  of  the  Court : — Rarely,  if  ever  before  in 
the  history  of  this  commonwealth,  has  there  been  witnessed  such  a  spec- 
tacle as  the  proceedings  of  this  day  present. 

The  extraordinary  character  of  this  tribunal,  the  highest  known  to 
oar  Constitution  and  laws;  its  imposing  forms ;  the  emblems  of  its  power; 
the  vast  responsibilities  that  environ  it )  the  individual  dignity,  integ- 
rity, and  ability,  of  those  composing  it ;  the  character  of  the  parties  ai 
its  bar — on  the  one  hand  the  majesty  of  the  people,  arrayed  against  a 
high  judicial  officer  of  the  Government  on  the  other — the  heinous  nature 
of  the  crimes  imputed ;  and  above  all,  the  awful  sentence  invoked  upon 
the  accused,  unite  to  invest  the  occasion  with  a  solemnity  and  impcKirt* 
ance  it  would  be  impossible  to  over-estimate. 

It  is  of  incalculable  importance  to  the  accused,  inasmuch  as  the  j^dgpr 
ment  to  .be  pronounced  involves  the  removal  of  a  load  of  impatation 
and  suspicion  cast  upon  him  by  the  Impeachment,  and  his  restoratioa  to 
the  pedestal  of  power  and  honor,  from  which  he  has  been  temporarily 
displaced )  or,  the  infliction  of  an  indelible  stigma  of  infamy.  ^otL  hU 
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race  and  name,  and  his  perpetual  OBtracism  from  the  confidence  and 
esteem  of  his  fellow  citizens. 

But  it  is  also  of  the  most  serious  public  concern.  A  few  years  vill 
bear  the  accused,  and  those  who  must  suffer  with  him  in  common,  beyond 
the  consequences  of  a  judgment  of  condemnation.  But  when  the  grave 
shall  have  closed  ov^r  him  and  over  his  accusers  and  his  judges,  the  State 
will  remain.  With  an  abiding  hope,  deepened  and  confirmed  by  events, 
the  most  remarkable  of  any  age,  that  are  occurring  in  quick  suceeHsion 
around  us,  we  confidently  believe  this  young  Eepublic  will  endure  forever. 
To  borrow  the  fine  expression  of  a  distinguished  statesman,  "  It  is  now,  by 
analogy  to  the  life  of  an  individual,  in  tliat  period  of  its  existence  when 
habits  are  formed  and  character  is  established."  Your  action  to-day,  the 
judgment  you  shall  pronounce,  will  ^x  the  character  of  this  young,  yet 
great  and  rising  commonwealth,  for  justice,  or  for  injustice.  These  pro- 
ceedings will  pass  into  history  and  become  a  precedent.  It  is  therefore 
of  the  most  solemn  moment,  that  your  judgment  be  based  upon  the  high 
and  impregnable  grounds  of  a  wise,  comprehensive  State  policy,  upon 
the  severest  principles  of  public  morality  and  law,  and  an  enlightened 
regard  for  the  individual  liberty  of  the  citizen.  For,  if  from  any  cause, 
an  erroneous  judgment  should  be  pronounced,  by  an  inexorable  law  of 
moral  retribution,  which  follows  nations  and  individuals  alike  relent- 
lessly, the  State  in  the  end  will  be  the  greatest  sufferer. 

Much  has  been  incidentally  said,  during  the  progress  of  the  trial  as 
to  what  considerations  should  govern  you  in  weighing  and  determining 
the  momentous  issues  involved  in  this  Impeachment.  The  Attornej- 
General  has  feelingly  reminded  you  that  the  accused  is  but  a  single  indi- 
vidual, who  stands,  shuddering  and  trembling,  at  the  bar  of  this  most 
august  Court.  lie  has  admonished  you  of  the  magnanimity^  the  gcnero^, 
and  the  extreme  liberality^  due  from  a  great  and  powerful  State  to  an 
humble  and  powerless  citizen.  To  such  an  extraordinary  length  did  he 
press  this  style  of  remark,  the  other  day,  upon  a  question  of  the  admia- 
sibility  of  evidence,  that  a  quite  unprejudiced  auditor,  to  whom  the  cast 
of  characters  in  this  drama  w^as  unknown,  would  have  thought  himself 
listening  to  the  earnest  appeal  of  an  advocate  of  the  accused.  It  is  not 
for  me  to  impute  motives  to  this  high  public  functionary.  Every  witness 
of  bis  conduct  in  this  cause  will  pass  his  own  criticisms  upon  it.  If  he 
can  justify  it  to  himself,  although  it  will  be  by  some  rule  of  propriety  to 
me  unknown,  I  cheerfully  leave  him  to  the  consolations  he  may  derive 
from  an  approving  conscience.  But  I  cannot  forbear  to  remark,  that  if 
ithe  strange  and  extraordinary,  not  to  say  unprofessional,  conduct  of  the 
-Attorne^'-Gencral  is  to  be  accounted  for  by  an  exalted  passion  for  jus- 
tice, by  an  honest  fear  lest  the  heavy  hand  of  State  power  should  fall 
too  ruthlessly  upon  the  accused,  it  has  displayed  itself  in  a  manner  so 
extravagant  and  overweening,  as  to  betray  him  into  the  appearance,  at 
least,  of  a  partisan  of  the  Defence.  We  have  seen,  too  palpably  to  admit 
of  mistaike,  what  aid  and  comfort  the  accused  has  drawn  from  this 
fleemtng  sympathy  of  the  Attorney-General.  And  we  have  all  felt  the 
power  and  eloquence  with  w^hich  the  learned  Counsel  for  the  accused  has 
echoed  the  sentiments  of  the  Attorney-General,  and  enforced  his  views. 
If  by  all  this  is  only  intended  a  mere  rhetorical  flourish,  to  give  expres- 
sion to  the  fa«t  that  the  accused,  until  convicted,  stands  here  in  all  the 
crectneas  of  character  belonging  to  an  American  citizen  ;  that,  thonffh 
arraigned  at  your  bar,  as  a  high  political,  social,  and  moral  offender,  he 
is  nevertheless  guarded  and  hedged  by  all  the  humane  and  beneficent  pro- 
iiumptioDs  of  the  law )  that  the  broad  shield  of  this  k)yal  Court  should  be 
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interpoAod  between  him  and  the  malice  of  persecation — I  can  readily  un- 
derstand it.  But  if,  from  the  suggestions  of  the  Attorney-General,  he 
would  have  you  infer  that  you  are  to  estimate  the  conduct  of  the  ac- 
cused by  any  other  than  the  severest  tests  of  public  and  private  moral- 
ity ',  that  in  a  trial  of  this  kind  you  are  released  from  the  most  stringent 
rules  of  legal  decision ;  that  you  are  to  extend  to  him  any  greater 
degree  of  liberality  than  is  accorded  to  those  arraigned  on  a  criminal 
charge  in  the  ordinary  tribunals  of  the  law,  I  enter  my  earnest  protest. 
While  the  accused  should  be  protected  against  imputations  engendered 
by  partisan  heat ;  while  he  should  be  shielded  from  everj'^thing  like  Star 
Cihamber  oppression ;  nevertheless,  as  the  post  he  has  occupied  is  one  of 
the  highest  under  the  Government,  and  full  of  responsibility  and  honor, 
the  standard  by  which  his  deportment  in  it  is  to  bo  measured  should  be 
commensurately  high  and  severe. 

The  learned  President  of  the  Court,  from  whose  views  I  usually  dis- 
sent with  great  diffidence,  has  also  made  an  observation,  pending  the 
trial,  the  effect  of  which  I  feel  called  upon,  if  possible,  to  remove.  He 
has  instructed  you,  as  I  understand  him,  that  there  is  no  settled  rule 
by  which  your  deliberations  should  be  governed.  That  in  trials  of  this 
character,  there  is  nothing  in  precedent  to  which  appeal  can  be  had  for 
a  guide ;  that  there  is  nothing  uniform  or  established  in  principle  in 
cases  of  Impeachment,  by  which  justice  can  be  accurately  ascertained 
and  rigidly  administered.  The  intimation  is,  as  I  understand  it,  that  in 
this  tribunal,  shifting  theories  of  right  and  wrong  are  to  prevail,  and 
that  rules  are  to  be  applied  manufactured  to  the  hour.  Unfortunately, 
perhaps,  for  the  public  morality  of  the  country,  but  fortunately  for  the 
purposes  of  this  trial,  there  are  many  precedents  to  guide  us,  and  we 
are  not  without  the  light  of  elementary  law. 

The  learned  Counsel  for  the  Defence  asserts  that  no  offences  are  im- 
peachable except  statutable  misdemeanors.  I  submit  that  the  Constitu- 
tion of  our  State,  in  providing  for  the  impeachment  of  certain  public 
officers  for  ^'  misdemeanors  in  office/*  does  not  limit  the  impeachable  offences 
to  misdemeanors  defined  by  statute,  as  contended  bv  the  learned  Counsel. 
There  is  no  doubt  but  that  the  misdemeanor  must  oe  committed  in  office; 
that  is,  under  color  of  office,  while  in  the  discharge  of  official  duty,  in 
order  to  give  this  tribunal  jurisdiction.  What  I  maintain  is,  that  your 
jurisdiction  extends  to  a  multitude  of  offences,  both  legal  and  political, 
any  one  of  which,  if  properly  alleged  and  proven,  though  not  defined  hy 
statute  lavD,  should  convict  the  accused,  and  remove  him  from  office.  One 
of  the  purest  and  most  learned  jurists  of  his  age,  in  his  elementary  trea- 
tise on  the  Constitution,  in  speaking  of  the  Court  of  Impeachment,  says : 

"  In  the  first  place,  the  nature  of  the  flinctions  to  be  performed,  the 
offences,  to  which  the  power  of  impeachment  has  been,  and  is,  ordinarily 
applied  as  a  remedy,  are  of  a  j)oZiVu:a/ character.  Not  but  that  crimes  of 
a  strictly  legal  character  fall  within  the  scope  of  the  power,  (for,  as  we 
shall  presently  see,  treason,  bribery,  and  other  high  crimes  and  misde- 
meanors, are  expressly  within  it;)  but  that  it  nas  a  more  enlarged 
operation,  and  reaches  what  are  aptly  termed  political  offences  growing 
out  of  personal  misconduct,  or  gross  neglect,  or  uw.rpation,  or  habitual  disregard 
of  the  public  interest  in  the  discharge  of  the  duties  of  office.  These  are  so 
various  in  their  character,  and  so  indefinable  in  their  actual  involutions, 
that  it  is  almost  impossible  to  provide  for  them  systematically  by  posi- 
tive law.  They  must  be  examined  upon  very  broad  and  comprehensive 
principles  of  public  policy  and  duty." 
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I  read  from  Justice  Story's  Commentaries  on  the  Constitation. 
Again  he  says : 

"  The  next  inquiry  is,  What  are  impeachable  offences  ?  They  are 
'treason,  bribery,  or  other  high  crimes  and  misdemeanors.'  For  the 
definition  of  treason,  resort  may  be  had  to  the  Constitution  itself;  but 
for  the  definition  of  bribery,  resort  is  naturally  and  necessarily  had  to 
the  common  law ;  for  that,  as  the  common  basis  of  our  jurisprudence, 
can  alone  furnish  the  proper  exposition  of  the  nature  and  limits  of  this 
offence.  The  only  practical  question  is,  What  are  to  be  deemed  high 
crimes  and  misdemeanors  ?  ^Now,  neither  the  Constitution  nor  any  stat* 
ute  of  the  United  States  has,  in  any  manner,  defined  any  crimes,  except 
treason  and  bribery,  to  be  high  crimes  and  misdemeanors,  and,  as  such, 
impeachable.  In  what  manner,  then,  are  they  to  be  ascertained  ?  la 
the  silence  of  the  statute  hook  to  be  deemed  conclusive  in  favor  of  the 
party,  until  Congress  have  made  a  legislative  declaration  and  enumera- 
tion of  the  offences  w^hicK  shall  be  deemed  high  crimes  and  misde- 
meanors ?  If  so,  then,  as  has  been  truly  remarked,  the  power  of  im- 
peachment, except  as  to  the  two  expressed  cases,  is  a  complete  nullity ; 
and  the  party  is  wholly  dispunishaole,  however  enormous  may  be  hia 
corruption  or  his  criminality. 

"  Again  :  There  are  many  offences,  purely  political,  which  have  been 
held  to  be  within  the  reach  of  parliamentary  impeachments,  not  one  of 
which  xs  in  the  slir/htest  manner  aUuded  to  in  our  staitUe  hook.  And,  indeed, 
political  offences  are  of  so  various  and  complex  a  character,  so  utterly 
incapable  of  being  defined,  or  classified,  that  the  work  of  positive  legis- 
lation would  be  impracticable,  if  it  were  not  almost  absurd  to  attempt  it 

"  Congress  have  unhesitatingly  adopted  the  conclusion  that  no  prevwm 
statute  is  neressar^  to  authorize  an  impeachment  for  any  official  misconduct ;  and 
the  rules  of  proceeding,  and  the  rules  of  evidence,  as  well  as  the  prin- 
ciples of  decision,  have  been  uniformly  regulated  by  the  known  doctrines 
of  the  common  law  and  parliamentary  usage.  In  the  few  cases  of  im- 
peachment which  have  hitherto  heen  tried ^  no  one  of  the  charges  has  rested  upo» 
any  statutahh  misdemeanor.** 

The  learned  commentator  cites  several  instances  of  impeachment  for 
offences  not  defined  by  any  law. 

"  Thus,  Lord  Chancellors,  and  Judges,  and  other  magistrates,  have  not 
only  been  impeached  for  bribery,  and  acting  grossly  contrary  to  the 
duties  of  their  office ;  but  for  misleading  their  Sovereign  by  unconstitu* 
tional  opinions,  and  for  attempts  to  subvert  the  fundamental  laws,  and 
introduce  arbitrary  power.  So,  where  a  Lord  Chancellor  has  been 
thought  to  have  put  the  great  seal  to  an  ignominious  treaty ;  a  Lord  Ad- 
miral to  have  neglected  the  safeguard  of  the  sea ;  an  Ambassador  to  have 
hetrayed  his  trust;  a  Privy  Counsellor  to  have  propounded,  or  sup- 
ported, pernicious  and  dishonorable  measures  3  or  a  confidential  adviser 
of  his  Sovereign  to  have  obtained  exorbitant  grants,  or  incompatible 
employments  j  these  have  been  all  deemed  impeachable  offences.  *  * 
*  *  Suppose  a  Judge  should  countenance  or  aid  insurgettts  in  a  medi- 
tated conspiracy  or  insurrection  against  the  Government.  This  is  not  a  ju- 
dicial act )  and  yet  it  ought  certainly  to  be  impeachable.*' 

It  is  by  no  means  contended,  nor  can  it  be  inferred  from  the  authority 
quoted,  and  the  precedents  therein  cited,  that  what  are  impeachable  oflfen- 
ces  is  left  to  the  arbitrary  discretion  of  the  Senate  for  the  time  being. 
The  same  authority  says  :  "  This  is  so  incompatible  with  the  genius  of  our 
institutions,  that  no  lawyer  or  statesman  would  be  inclined  to  counte- 
nance so  absolute  a  despotism  of  opinion  and  practice,  which  might  make 
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that  a  crime  at  one  time  or  in  one  person,  which  would  be  deemed  inno- 
cent at  anotlier  time  or  in  another  person.  The  only  safe  guide  in  such 
cases  must  be  the  common  law,  which  is  the  guardian  at  once  of  private 
rights  and  public  liberties.  And  however  much  it  may  fall  in  with  the 
political  theories  of  certain  statesmen  and  jurists,  to  deny  the  existence 
of  a  common  law  belonging  to,  and  applicable  to  the  nation  in  ordinary 
cases,  no  one  has  as  yet  heen  hold  enough  to  assert^  thai  the  power  of  tmpeach- 
tnerU  is  limited  to  offences  positively  defined  in  the  statute  book  of  the,  Union  as 
impeachable  hiyh  crimes  and  misdemeanors** 

The  learned  commentator  further  says  upon  this  subject:  "The  doc- 
trine, indeed,  would  be  truly  alarming,  that  the  Common  Law  did  not 
regulate,  interpret,  and  control  the  powers  and  duties  of  the  Court  of 
Impeachment.  Wliat,  otherwise,  would  become  of  the  rules  of  evidence, 
the  legal  notions  of  crime,  and  the  application  of  principles  of  public  or 
municipal  jurisprudence  to  the  charges  against  the  accused  ?  *  *  * 
It  is  the  boast  of  English  jurisprudence,  and  without  the  power  of  im- 
peachment would  be  an  intolerable  grievance,  that  in  trials  by  impeach- 
ment the  hue  differs  not  in  essentials  from  crim,inal  prosecutions  before  inferior 
Courts.  The  same  rules  of  evidence,  the  same  legal  notions  of  crimes 
and  punishments,  prevail.  For  impeachments  are  not  framed  to  alter 
the  law  J  but  to  carry  it  into  more  effectual  execution,  where  it  might  be 
obstruct-ed  by  the  influence  of  too  powerful  delinquents,  or  not  discerned 
in  the  ordinary  course  of  jurisdiction,  by  reason  of  the  peculiar  quality 
of  the  alleged  crimes."  Every  lawyer  and  layman  knows  that  the  main 
body  of  the  common  law  of  England  is  made  by  our  statute  the  law 
of  this  State.     It  is  the  basis  of  our  jurisprudence. 

I  have  felt  it  necessary  to  cite  thus  much  of  precedent,  to  quote  thus 
much  of  authority,  to  correct  whatever  erroneous  impressions  may  have 
been  produced  on  the  mind  of  the  Court  by  the  suggestions  of  its  presiding 
officer,  and  the  ingenious  argument  that  has  been  made  on  the  part  of  the 
Defence.  Impressions,  which,  if  they  were  to  prevail,  could  not  but  be 
fatal  to  a  just  determination  of  this  trial.  I  affirm,  in  contradiction  to  the 
position  assumed  b}''  the  learned  Counsel,  that  while  statutable  misde- 
meanors form  an  important  and  perhaps  the  broadest  ground  of  your  juris- 
diction, you  are  not  limited  to  such  offences  in  passing  judgment  upon  the 
accused.  For  example :  drunkenness  while  in  the  discharge  of  official 
duty,  the  oppression  and  tyrannical  partiality  of  Judges,  Justices,  and 
other  magistrates,  in  the  administration,  and  under  color  of  their  offices, 
are  nowhere  defined  as  crimes  b}^  the  statutes  of  this  State.  Yet  they 
are  misdemeanors  at  common  law,  and  punishable  by  indictment  or 
information,  and  if  committed  by  a  Judge,  are  impeachable  in  this 
forum.  In  a  case  reported  in  4  Henning  &  Munford,  it  was  held,  that, 
being  intoxicated  with  spirituous  liquors,  while  in  the  discharge  of  offi- 
cial duties,  was  a  sufficient  misbehavior,  for  which  a  Justice  of  the  Peace 
ought  to  be  amerced  and  removed  from  office.  Yet,  the  offence  was  not 
statutable.  It  is  not  a  statutable  offence  in  this  State.  But  every  one 
looks  upon  it  as  an  intolerable  misdemeanor  in  a  Judge,  of  the  most  evil 
public  example,  degrading  to  the  office,  and  full  of  danger  to  public 
rights  and  the  liberties  of  the  citizen.  Every  right-minded  man  feels 
that  the  public  safety  would  require  the  removal  of  a  Judge  from  office 
who  should  be  guilty  of  such  an  offence.  And  the  only  way,  under  our 
Constitution,  in  which  ho  can  be  reached  and  punished,  is  by  impeach- 
ment. Seditious  words,  spoken  for  the  purpose  of  weakening  the  Gov- 
ernment, to  bring  it  into  disesteem,  to  alienate  the  affections  of  the 
people  living  under  it,  is  a  high  misdemeanor  at  common  law.     In  a 
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Judge,  sworn  to  support  the  Constitution  of  his  country,  it  is  a  crime  of 
damning  dye.  It  is  indictable  at  common  law.  It  is  certainly  indictable 
and  punishable  in  the  Criminal  Courts  of  this  State.  A  Judge  gailtjof 
the  oiienee  should  bo  removed  from  office.  But  there  is  no  mode  of 
effecting  his  removal  but  by  impeachment.  The  Articles  of  Impeach- 
ment charge  the  accused  with  the  commission  of  nineteen  distinct,  spe- 
cific offences,  either  one  of  which,  if  proven,  is  sufficient  to  disqualify 
him  for  the  discharge  of  the  duties  of  his  high  office.  If  proved  in 
mass,  they  are  overwhelming.  The  toleration  of  such  an  incumbent 
would  be  the  foulest  dishonor  that  could  be  inflicted  on  any  GovemmeDt 
Yet  no  one  of  the  oflences  charged  is  declared  to  be  indictable  or  im- 
peachable, by  any  positive  legislative  enactment.  The  comnion  law  of 
England,  therefore,  having  been  adopted,  by  statute,  as  the  law  of  the 
State,  so  far  as  it  is  not  repugnant  to  or  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States,  and  the  Constitution  and  legislati?e 
acts  of  California,  must  be  referred  to  in  determining  what  offences  are 
within  your  jurisdiction.  And,  although  you  should  survey  this  case 
from  the  stand-point  of  a  statesman,  and  not  in  the  close  technical  spirit 
of  a  lawyer,  the  same  principles  of  legal  decision,  and  the  same  rules  of 
evidence,  which  prevail  in  the  ordinary  Courts  of  criminal  jurisdiction, 
should  be  the  guide  of  your  deliberations  here  in  this  forum. 

With  these  preliminary  observations,  as  to  what  offences  are  impeach- 
ahle  and  within  your  jurisdiction,  and  as  to  the  rules  that  should  control 
your  determination  of  the  case,  I  proceed  with  my  argument  upon  such 
of  the  issues  involved  in  it  as  I  may  be  able,  within  the  limited  time 
allotted  to  me,  to  examine  and  elaborate. 

I  propose,  as  nearly  as  I  can,  to  follow  the  line  of  argument  adopted 
by  the  learned  Counsel  for  the  Defence.  And  I  invite  your  attention, 
first,  to  the  charge  of  wilful  and  corrupt  conduct  on  the  part  of  the  ac- 
cused in  the  trial  of  Judge  Terry.  In  the  year  eighteen  hundred  and 
fifty-nine,  and  immediately  upon  the  close  of  one  of  the  most  remarka- 
ble contests  in  our  political  history,  the  Chief  Justice  of  the  State  de- 
scended from  his  elevated  position,  laid  aside  the  robes  of.  his  office,  and, 
in  violation  of  the  laws  he  had  sworn  to  administer  and  conserve,  chal- 
lenged a  fellow  citizen  to  mortal  combat.  The  challenged  party  was  a 
freat,  illustrious,  and  a  good  man.  He  was  a  United  States  Senator, 
'he  purity  of  his  private  life,  the  rectitude  of  his  public  career,  hii 
heroic  attachment  and  fidelity  to  principle,  his  unfaltering  constancy  in 
the  cause  of  public  justice  and  liberty,  had  made  him  a  distinguished 
character  in  the  highest  council  hall  of  the  nation.  He  had  engaged  the 
admiration,  and  centred  in  himself  the  confidence  and  highest  hopes  of 
the  whole  country.  He  was  slain  in  that  conflict.  Judge  Terry,  his  an- 
.tagonist,  was  indicted  in  this  city  for  a  felony — the  fighting  of  a  duel  if 
previous  appointment  (as  General  Williams  suggests)  being,  under  our 
statute,  a  felony.  The  trial  of  the  indictment  was  transferred  from  the 
County  of  San  Francisco  to  Marin  County,  in  the  Seventh  Judicial  Dis- 
trict, at  the  in.stance  of  Terry,  and  the  accused  presided  at  the  trial,  as 
Judge,  in  the  absence  of  the  Judge  of  that  District.  The  origin  of  the 
conflict,  the  facts  out  of  which  it  sprung,  the  high  character  of  the  prin- 
cipals engaged,  and  the  parties  implicated,  the  associations  surrounding 
the  conflict,  and  its  fatal  termination,  all  concurred  to  invest  the  trial 
with  an  unprecedented  degree  of  public  interest  and  solicitude.  The 
State — aye,  the  whole  country — was  at  the  portals  of  the  tomb  of  one  of 
her  most  cherished  sons,  a  mourner.  Public  opinion  condemned  the  aci 
by  which  he  fell,  as  murder.    Solemn  legislative  enactment  had  made 
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it  a  high  crime.  The  voice  of  the  community,  and  the  voice  of  the  law, 
called  loudly  for  the  vindication  of  public  opinion,  and  the  enforcement 
of  the  law.  The  public  eye  was  upon  the  trial,  upon  the  Judge,  the 
jury,  and  all  the  officers  of  the  Court,  watching  with  jealous  anxiety,  lest 
the  ends  of  Justice  should  be  defeated,  and  a  conspicuous  offender  go  un- 
punished. JL  submit,  that  official  delinquency  on  the  part  of  those  en* 
trusted  with  the  administration  of  the  laws,  in  such  a  case — most  espe- 
cially the  collusion  of  a  Judge  with  the  defence  in  such  a  causes-compli- 
city on  his  part  in  a  shameless  trick  to  procure  an  unjust  acquittal — ^is 
corruption  in  office  of  such  a  grade  as  to  be  impeachable ;  and  if  proven 
upon  the  accused,  you  cannot  hesitate  to  convict  and  remove  him  from 
omee. 

Before  I  enter  upon  a  detail  of  the  circumstances  of  that  most  remark- 
able trial  and  acquittal,  I  desire  to  notice  a  remark  made  by  the  learned 
Counsel  for  the  Defence  in  regard  to  the  evidence  of  Judge  Frink, 
offered  by  the  Managers,  but  rejected  by  the  Court,  on  the  ground  that 
the  offer  was  made  at  too  late  a  stage  in  the  trial.  General  Williams, 
undoubtedly  from  no  motive  of  disrespect,  characterized  the  offer  as 
Inaicombe. 

Mr.  Williama. — I  beg  pardon.     Not  as  against  you,  Sir. 

Mr.  Edyerton. — Not  as  against  me.  I  can  answer  for  myself  and  for  my 
associates,  that  we  desire  to  carry  no  point  in  this  case  by  means  of  ''  bun- 
combe," nor  any  other  unworthy  expedient.  The  offer  of  Judge  Frink's 
evidence  was  made  in  the  most  perfect  good  faith.  And  though  made 
after  the  testimony  in  the  case  was  formally  closed,  it  was  offered  as 
soon  as  it  was  discovered  ]  and  it  was  of  such  a  character,  and,  in  the 
judgment  of  those  having  in  charge  the  Prosecution,  it  had  such  a  de- 
cisive bearing  upon  the  charge  under  consideration,  that  they  deemed  it 
their  duty  to  apprise  the  Court  of  the  fact  to  be  proven,  and  leave  the 
responsibility  of  its  admission  or  exclusion  with  them.  It  was  authori- 
tatively communicated  to  the  Court,  on  Saturday,  that  the  accused,  im- 
mediately upon  descending  from  the  bench,  immediately  after  the  farce 
in  which  he  was  so  prominent  a  character  had  been  enacted,  remarked 
to  Judge  Frink,  ^'-1/  that  trick  had  not  won^  we  had  another  string  for  them." 
Judge  Frink  is  a  gentleman  of  high  character.  Both  the  accused  and 
his  Counsel  well  know  that  his  statements  are  to  be  received  as  absolute 
truth.  The  Court  will  also  recollect  with  what  an  extremely  liberal 
spirit  the  Defence  entered  upon  the  trial  of  this  case.  No  technicalities, 
no  irregularities  of  any  kind,  were  to  be  taken  advantage  of.  and  testi- 
mony might  be  offered  at  any  time,  in  order,  or  out  of  order.  This  im- 
maculate Defendant  sought,  said  his  Counsel,  the  revelation  of  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.  Moreover,  the  witness 
offered  was  here  on  their  own  subpoena.  It  is  fair  to  presume  that  the 
Defence  had  communicated  with  him,  and  knew  what  facts  could  be 
proved  by  him.  A  fact  so  evincive  of  crime  it  was  most  important  to 
suppress.  And  it  is  a  little  significant,  that  for  the  first  and  only  time 
lu  the  progress  of  the  cause,  the  Defence  objected  to  the  admissibility  of 
this  evidence  because  it  was  offered  otU  of  order.  The  Defendant  well 
knew  that  if  be  had  not  given  utterance  to  the  expression  attributed  to 
him,  Judge  Frink  would  have  so  testified;  and  he  also  knows  that  if  he 
did  utter  it,  it  would  come  out  against  him.  Why,  then,  did  he  make 
this  exceptional  point  of  order?  Those  who  witnessed  the  agitation  of 
the  accused  when  the  offer  of  this  evidence  was  made,  will  find  a  ready 
answer.  I  would  not  be  so  unprofessional  and  unjust,  as  to  argue  from 
the  objection  of  the  accused  to  the  admission  of  the  rejected  evidence, 
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that  you  shonld  infer  the  truth  of  the  fact  offered  to  be  proved.  1 
alluded  to  the  circumBtance  of  the  offer  for  no  other  purpose  than  to 
reply  to  the  charge  of  "  buncombe"  that  has  been  brought  against  the 
Prosecution.  I  need  do  no  more  to  repel  the  charge  than  to  remind  you 
of  the  wild  excitement,  the  blanched  cheeks,  and  chattering  lips,  of  the 
accused,  consequent  upon  this  offer.  If  it  was  **  buncombe,"  it  was  of  a 
kind  that  produced  strapge  and  telling  effects.  Greneral  Williams  tella 
you,  that  the  accused  has  assured  him,  in  the  "  sacred  confidence  which 
exists  between  Counsel  and  client,"  that,  if  Judge  Frink  were  here,  he 
could  prove  by  him  that  he,  Judge  Hardy,  "  had  expressed  regret,  at  the 
time  of  the  trial,  at  the  manner  in  which  it  was  conducted ;"  that  he  had 
"  rebuked  Counsel  for  the  course  they  had  taken."  You  will  remember, 
that  when  we  applied  for  an  adjournment,  to  procure  the  attendance  of 
Judge  Frink,  General  Williams  urged  as  a  reason  why  the  trial  should 
not  be  delayed,  "that  the  ^vitness  had  been  here  three  days  on  their 
subpoena,  and  had  been  discharged  by  them."  If  this  be  true,  and  un- 
douDtedly  it  is,  and  if  Judge  Hardy  could  have  proved  facts  so  vitally 
important  to  his  reputation  as  a  Judge,  and  to  his  security  in  this  trial, 
as  in  the  "  sacred  confidence  which  exists  between  Counsel  and  client" 
he  affirmed  he  could — why,  in  the  name  of  that  legal  acumen  and  skill 
for  which  both  the  accused  and  his  Counsel  are  so  pre-eminently  distin- 
guished, did  they  not  make  a  witness  of  Judge  Frink  themselves  ?  If 
there  is  any  "  buncombe"  in  this  case,  I  leave  it  to  the  Court  to  say  upon 
whom  the  imputation  shall  be  made. 

General  Williams  tells  jou,  "Judge  Hardy  knew  Terry  could  not  be 
convicted."  This  is  certainly  a  strange  admission  on  the  part  of  the 
Defence.  How  did  he  know  it?  What  business  had  he  to  know  it? 
Had  he  been  studying  Terry's  defence,  and  had  he  prejudged  it?  "He 
knew  beforehand  that  Terry  could  not  be  convicted,"  says  General  Wil- 
liams. Where  and  in  what  manner  did  he  get  this  previous  knowledge? 
According  to  the  prevailing  notions  of  judicial  propriety  and  integrity. 
Judges  are  presumed  to  ^^know'*  nothing  of  a  case,  to  have  no  opinions 
as  to  its  merits,  until  it  has  been  subjected  to  the  test  of  a  trial  before 
them.  This  remarkable  admission,  that  "  Hardy  hfhew  Terry  could  not 
be  convicted,"  taken  in  connection  with  the  facts  established  by  the  tes- 
timony in  the  case,  and  the  fact  offered  to  be  proved  by  Frink,  is  fall  of 
significance.  Taken  together,  the  belief  is  irresistible  that  Hardy  did 
know  ^^  beforehand"  thixi  Terrj^  could  not  be  convicted;  that  if  the  dis- 
graceful farce,  which  resulted  in  his  acquittal,  had  failed,  "  there  iroi 
another  string  thrt^  could  have  played** 

Mr.  Wilfiams, — [Sotto  voce.]     You  do  us  injustice,  Mr.  Edgerton. 

Mr.  Edgerton. — I  submit  it  to  the  Court  whether  my  observations  are 
not  fair.  They  certainly  are  made  in  that  spirit,  and  I  adhere  strictly 
to  the  record  of  the  evidence. 

The  gravamen  of  the  charge  set  forth  in  the  Article  upon  which  I  am 
commenting,  is :  First ;  That  the  accused  caused  a  jury  to  be  empanelled 
in  the  trial  of  Judge  Terry  with  indecent  haste.  The  facts,  as  I  shall 
attempt  to  demonstrate  them,  are,  that  the  jury  were  empanelled,  the 
District  Attorney  and  the  accused  well  knowing  that  there  were  no  wit- 
nesses present  on  the  part  of  the  State  ;  that  there  was  no  examination 
of  the  jurors  as  to  their  capacity  to  try  the  cause. 

It  is  said  by  the  Defence  that  the  District  Attorney  of  Marin  County 
is  not  on  trial  here.  In  one  sense,  this  is  true.  But  the  conduct  of  that 
officer,  pending  the  trial  of  Terry,  is  a  necessary  subject  of  inquiry  by  this 
Court,  with  a  view  to  ascertain  whether  it  was  of  such  a  character,  and 
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so  open  and  undisguised,  as  to  demand  the  interposition  of  the  Judge  to 
prevent  a  fraud  upon  public  justice.  No  one  that  has  heard  the  manage- 
ment of  that  prosecution  detailed  by  the  witnesses,  can  fail  to  pronounce 
it  otherwise  thari  extraordinary  and  unskilful,  and  to  such  a  degree,  as  to 
be  attributable  to  nothing  but  corruption  or  positive  idiocy.  Watch  the 
conduct  of  this  District  Attorney,  from  the  beginning.  Learned  and  elo- 
qnent  Counsel  are  sent  from  this  city  to  assist  him.  Their  aid  was  offered 
courteously,  and  in  a  spirit  perfectly  in  accordance  with  professional  pro- 
priety. Their  services  were  contumeliously  rejected.  The  plan  of  escape 
was  matured,  the  District  Attorney  was  a  party  to  it,  and  the  presence 
of  honest  Counsel  on  the  part  of  the  prosecution  would  have  thwarted  the 
plot.  The  learned  Counsel  has  urged  it  upon  you  as  a  fact  exculpatory 
of  the  District  Atttrne}',  that  he  issued  subpoenas  for  the  defence  with 
due  diligence.  (J ranted.  He  further  urges  as  a  proven  fact  in  the  case, 
thskt,  prior  to  empanelling  the  jury,  the  Judge  asked  the  District  Attorney 
if  his  witnesses  were  ))resent,  and  that  he  replied,  they  were  "  near  by, 
in  the  creek."  He  relies  upon  the  testimony  of  Mr.  Shafter  to  establish 
this  fact.  An  examination  of  all  the  evidence  in  the  case,  however,  con- 
clusively shows  that  such  is  not  the  fact.  Mr.  Shafter  does  not  testify 
positively  that  this  conversation  passed  between  the  Judge  and  District 
Attorney /)nor  to  the  empanellingof  the  jury.  He  says,  on  the  contrary, 
that  such  is  his  impression  merely ;  while  Mr.  Taylor,  the  Clerk  of  the 
Court,  and  Mr.  Hanson,  a  practising  Attorney  at  that  bar,  both  testify 
positively  that  nothing  whatever  was  said  as  to  the  witnesses,  until  after 
the  jury  trere  fvi  panelled ,  I  call  the  attention  of  the  Court  to  page  one 
hundred  and  forty-four  of  the  printed  testimony,  to  that  portion  of  Mr. 
Taylor's  examination  which  is  as  follows  : 

^^ Senator  Crane. — Was  any  suggestion  made  by  any  one,  in  your  hear- 
ing, that  upon  a  little  delay  the  witnesses  for  the  prosecution  would 
probably  arrive  ? 

A. — I  think  that  Mr.  Haralson,  as  Mr.  Shafter  stated,  said  that  the 
witnesses  were  in  the  *  creek ;'  or  that  he  heard  that  they  were.  I 
think  that  he  stated  {hat  they  were  in  the  creek,  in  a  small  boat. 

Mr.  Willfams. — Was  that  before  or  after  the  empanelling  of  the  jury  ? 

A. — It  was  after.  Mr.  Haralson  said,  upon  his  own  authority,  or  else 
he  stated  what  he  had  heard,  that  the  witnesses  for  the  prosecution  were 
in  a  small  boat,  in  the  '  creek.'  Judge  Hardy  looked  at  his  watch  and 
Bald  that  it  was  not  yet  ten  o'clock.  It  lacked  so  many  minutes.  I 
don't  know  liow  many.     He  said :  *  I  will  wait  until  ten  o'clock.'  " 

Mr.  Hanson,  who  was  engaged  in  the  defence  of  Terry,  and  who 
volunteered  to  assist  in  selecting  and  packing  the  jury,  testifies  as  fol- 
lows. Bear  in  mind,  that  Hanson  is  a  witness  for  the  Defence.  He  par- 
ticipated in  the  disgraceful  farce  under  examination.  He  is  naturally 
interested  to  give  to  those  proceedings  as  great  a  coloring  of  propriety 
as  possible.  What  he  testifies  to,  against  the  Defence,  may  safely  be 
relied  on  as  true.    He  says  : 

"  Q. — ^At  what  time  did  the  Court  open  on  that  day  ? 

A. — ^I  think  that  the  Court  opened  at  the  usual  hour — at  nine  o'clock. 

Q. — Do  you  remember  at  w^at  time  the  District  Attorney  announced 
himself  as  ready  to  commence  the  trial,  or  ready  to  commence  the  em- 
panelling of  the  jury  for  the  trial  of  the  case  ? 

A. — I  think  as  soon  as  the  Court  opened. 
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Q. — The  record  seems  to  say  something  else. 

A. — Well,  I  do  not  recollect  now,  positively,  about  that  matter.  I 
know  that  he  said  the  witnesses  were  summoned  to  be  there  at  ten 
o'clock. 

Q. — Did  he  say  anything  about  the  witnesses  being  absent,  before  the 
^ury  were  empanelled  H 

A. — According  to  the  best  of  my  impression,  he  said  nothing  about  the 
witnesses  being  absent,  until  after  the  jury  were  empanelled.  If  he  said 
anything  about  the  matter  before  the  empanelling  of  the  jury,  I  did  not 
hear  it.  I  recollect  distiuctlj^,  hearing  him  say,  aJUr  the  juiy  were  em- 
panelled, that  the  witnesses  were  summoned  to  appear  at  ten  o'clock^ 
and  that  the  hour  had  not  then  arrived." 

The  fact  is  distinctly  before  the  Court,  that  the  jury  were  empaDclled 
without  an  intimation  on  the  part  of  the  Court,  the  District  Attorney, 
or  any  one  else,  that  the  witnesses  were  near  the  Court.  The  Districi 
Attorney  had  made  his  subpoDuas  returnable  at  ten  o'clock.  The  Court 
met  at  nine  o'clock.  The  plan  was,  to  get  the  jury  empanelled  before 
the  witnesses  could  arrive.  The  object  to  be  gained  was,  to  put  the  de- 
fence in  a  position  to  demand  a  verdict,  without  the  evidence  of  a  single 
witness  for  the  prosecution.  So  soon  as  the  jury  were  empanelled,  the 
District  Attorney  announced  to  the  Court  that  the  subpoena  had  not 
been  returned,  and  that  no  witnesses  were  present  on  the  part  of  the 
State.  The  Judge  asked  him  if  he  would  take  an  attachment.  Here- 
plied  that  he  had  exhausted  the  process  of  the  Court,  and  himself  mottd 
the  Coiwt  that  (he  jury  he  directed  to  return  a  verdict  for  the  defendant. 

The  Counsel  for  the  Defence  says  he  sees  nothing  in  all  this  extraor- 
dinary conduct  of  the  District  Attorney  that  is  reprehensible.  I  know 
not  how  it  strikes  the  mind  of  the  Court,  but  to  my  mind  it  evidences 
the  most  glaring  wickedness  and  corruption  in  office  I  ever  knew  a 
Prosecuting  Attorney  to  be  guilty  of.  An  honest  servant  of  the  State 
would  have  postponed  the  empanelling  of  the  jury  until  his  witnesses  were 
called,  if  the  subpcBna  was  returned;  and  if  it  was  not  returned,  and  he 
had  used  due  diligence,  as  General  Williams  insists*the  District  Attorn^ 
did  use  in  this  case,  he  was  entitled  to  a  continuance  of  the  cause  until  he 
could  get  a  return,  and  it  was  his  duty  to  apply  to  the  Court  for  a  contin- 
uance, and  it  would  have  been  the  duty  of  the  Court  to  have  granted  it 
The  learned  Counsel  for  the  Defence  dwells  with  great  emphasis  upon  the 
fact  that  the  District  Attorney  could  not  have  obtained  an  attachment 
for  the  absent  witnesses,  the  subpoena  not  having  been  returned.  I  con- 
cede this.  But  he  also  says  that  the  District  Attorney  used  due  dili- 
gence in  issuing  his  subpoenas.  I  accept  this,  also,  as  a  fact.  And  I  ask, 
if  he  had  thus  used  due  diligence,  why  did  he  not  apply  to  the  Court  for 
a  continuance  of  the  cause?  Such  was  his  solemn  duty.  And  it  would 
have  been  the  grossest  and  most  culpable  abuse  of  discretion  on  the 

Eart  of  the  Court  to  have  refused  it.  Instead  of  honestly  discharging 
is  duty  to  the  State,  he  himself,  as  Mr.  Southard  testifies,  moires  ike 
Court  to  tiistrurt  the  jury  to  return  a  verdict  for  the  defendant.  His  zeal  for 
the  defendant  outran  that  of  the  defendant's  own  Counsel.  Was  ever 
corruption  in  office  more  open  and  unblushing?  And  this  model  Judge 
sits  upon  the  bench,  and  winks  at  all  this  wickedness. 

The  next  step  in  this  most  remarkable  trial,  in  the  conduct  of  which  the 
learned  Counsel  for  the  Defence  sees  nothing  to  criticise,  nothing  irregular, 
is  the  mode  of  empanelling  the  jury.  The  whole  ceremony  was  a  clear 
violation  of  law,  from  its  inception  to  its  close.     The  trisd  commenced 
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with  a  violation  of  law,  its  entire  progress  was  a  fraud  upon  public  justice, 
and  its  termination  brought  indelible  dishonor  upon  the  Judiciary  of  the 
State,  at  home  and  abroad.  Our  Criminal  Practice  Act  pre^scribes  the  man- 
ner in  which  trial  juries  in  criminal  cases  shall  be  formed.  In  Article  fifteen 
hundred  and  ninety-seven,  of  Wood's  Digest,  is  the  following  provision  : 

"  Trial  juries  for  criminal  actions  shall  be  formed  in  the  same  manner 
as  trial  juries  in  civil  actions."  And  the  law  provides  that  trial  juries  shall 
be  formed  in  civil  actions  in  the  following  manner :  "  The  Clerk  shall 
properly  separate  ballots,  containing  the  names  of  those  in  attendance, 
and  deposit  them  in  a  box.  He  shall  then,  in  open  Court,  draw  from  the 
box  twelve  names,  and  the  persons  so  drawn  shall  form  a  trial  jury." 

The  object  of  this  salutary  provision  of  the  law  is  to  secure  ptirity  and 
integrity  in  the  panel.  The  end  to  be  accomplished  by  it  is,  to  put  it 
beyond  the  power  of  dishonest  lawyers  and  litigants,  and  corrupt  otficers, 
to  pack  juries. 

Now,  mark  the  manner  of  empanelling  the  jury  in  the  case  under  con- 
sideration. It  is  in  evidence,  that  the  Clerk  of  the  Court,  under  the  sanc- 
tion of  the  Judge,  and  in  pursuance  of  a  previous  agreement  between  the  District 
Attorney  and  the  Counsel  for  Terry ^  called  the  first  twelve  names  from  the 
list,  and  that  the  persons  so  called  took  their  seats  in  the  panel,  only  two 
of  them  being  excused,  both  on  challenges  interposed  hj  the  defence. 
There  are  distinguished  lawyers  in  this  Court.  I  appeal  to  their  experi- 
ence, and  ask,  if  in  all  their  practice,  one  of  them  ever  knew  a  jury  to  be 
empanelled  in  a  criminal  case,  particularly  in  a  case  of  the  importance  of 
this  one,  in  a  case  that  excited  so  much  of  public  interest,  so  much  of  pub- 
lic feeling  and  comment,  and  concerning  which  the  opinions  of  men  were 
BO  likely  to  have  been  previously  formed,  in  the  manner  in  which  this  jury 
was  empanelled.  The  law  peremptorily  prescribed  to  the  Court  the  man- 
ner in  which  the  jury  should  be  formed.  But  the  injunction  of  the  law 
was  utterly  disregarded  j  and  that,  too,  as  the  defendant's  own  witnesses 
disclose,  by  previous  agreement  between  the  Prosecuting  Attorney  and  the  defend- 
ant's Counsel.  The  law  was  purposely  ignored,  and  the  jury  was  empan- 
elled in  an  unprecedented  and  illegal  way,  in  order  to  subserve  the  inte- 
rests of  the  defence.   • 

Mr,  Will  tarns, — I  believe,  Mr.  Edgerton,  yon  misapply  the  statute. 
That  refers  to  the  calling  of  the  jury  at  the  commencement  of  the  term — 
to  the  general  empanelling  of  the  jury. 

Mr.  Edgerton. — Most  clearly  the  statute  contemplates  the  mode  of  em- 
panelling the  jury  for  the  purpose  of  ti-ying  a  given  case.  The  general 
panel  is  drawn  by  the  County  Clerk,  the  Sherifl^,  and  County  Judge, 
several  days  before  the  commencement  of  the  term.  The  statutes  I 
have  referred  to  prescribe  the  mode  of  forming  the  jury  for  the  trial  of  a 
cause,  in  open  Court,  when  the  cause  is  called  for  trial. 

Judge  Hardy. — You  will  find  that  you  are  in  error,  if  you  will  read  the 
whole  section  of  the  statute. 

Mr.  Edgerton. — 1  have  read  both  sections  entire.  If  you  will  find  any 
statute  prescribing  a  difl^erent  method  of  empanelling  a  trial  jury  from 
the  one  I  have  indicated,  I  will  cheerfully  read  it,  and  acknowledge  my 
error.  And  I  invite  interruption,  when  you  may  be  so  fortunate  as  to 
find  it. 

Mr.  Williams. — Ton  will  discover  your  error,  upon  reading  the  whole  of 
the  section. 

Mr.  Edgerton. — I  repeat,  that  I  have  read  to  the  Court  the  whole  of 
both  sections,  without  the  suppression  of  a  word. 

But  to  return  to  the  course  of  this  remarkable  trial.    After  the  twelve 
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jurors  were  put  into  the  panel,  they  were  sworn  to  try  the  cause,  with- 
out one  word  of  examination,  on  the  part  of  the  District  Attorney,  as  to 
their  qualifications  as  jurymen.  Eminent  lawyers,  both  from  this  city 
and  from  the  country,  acting  Judges,  and  ex-Judges,  have  been  examined 
before  you  in  regard  to  the  duty  and  the  universal  practice  of  Prosecut- 
ing Attorneys  in  this  particular.  They  testify  from  professional  ohser- 
vation  and  experience,  ranging  from  ten  to  twenty-five  years.  They  all 
concur  in  the  opinion  that  it  4s  the  duty  of  a  District  Attorney  to  subject 
each  juror  to  a  rigid  examination,  as  to  his  prejudices,  bias,  feelings,  and 
opinions.  It  will  readily  occur  to  the  most  ordinary  common  sense, 
that  this  is  absolutely  essential  to  the  attainment  of  a  just  verdict. 

In  the  Terry  case,  the  considerations  are  obvious  and  overruling 
why  this  examination  should  have  been  rigidly  had.  •  The  charge 
against  Judge  Terry  was,  killing  a  fellow-being  in  a  duel,  fought  nnder 
a  previous  arrangement.  It  is  well  known  that  in  this  State,  and 
in  every  county  in  the  State,  the  opinions  of  citizens  of  this  State  are 
very  much  divided  as  to  the  criminality  of  duelling ;  that  there  is  av^ 
large  proportion  of  our  population  who  were  educated  to  believe  in  the 
lawfulness  of  what  is  called  the  "  code  of  honor,"  and  who  would  in  no 
case  return  a  verdict  of  guilty,  upon  a  charge  of  duelling.  It  has  been 
suggested  by  the  President  of  the  Court,  in  his  evidence,  that  one  of  the 
jurors  in  the  TeiTy  case  had  openly  declared,  prior  to  the  trial,  that  he 
would  in  no  event  convict  a  man  upon  a  charge  of  duelling.  The  cir- 
cumstance mentioned  by  Mr.  Shafter,  in  regard  to  one  Benjamin  MiUer, 
shows  the  necessity  of  a  rigid  examination  of  jurors  in  capital  case& 

The  learned  Counsel  for  the  Defence  has  devoted  much  of  his  time  to  a 
severe  criticism  of  Mr.  Shafter's  evidence.  I  admit  that  he  was  mistaken 
in  saying,  that  at  the  time  of  Terry's  trial,  Miller  was  under  an  indict^ 
ment  for  murder.  But  it  is  unmistakably  proven,  that  prior  to  the  trial, 
this  man,  Miller,  had  committed  a  foul  murder,  and  that  subsequently  he 
was  indicted  and  convicted,  and  is  now  expiatifig  his  crime  by  serving 
out  the  term  of  his  natural  life  in  the  State  Prison. 

In  reply  to  all  this,  the  learned  Counsel  for  the  Defence  tells  you,  that 
there  is  no  necessity  for  an  examination  of  jurors  a?  to  their  qualifieationB 
to  try  causes  in  small  counties,  because,  he  says,  the  population  is  sparse, 
and  everybody  knows  everybody's  sentiments  in  advance.  And  particu- 
larly, that  the  Prosecuting  Attorney  in  those  counties,  mingling,  as  be 
does,  with  all  the  people  in  his  county,  knows  all  about  their  ante- 
cedents, their  prejudices,  characters,  and  opinions.  If  this  be  true,  the 
argument  tells  most  strongly  against  the  District  Attorney  in  this  in- 
stance, for  he  knew  that  he  was  submitting  a  most  important  criminal 
case  to  the  decision  of  a  felon  and  a  murderer.  The  Defence  is  welcome 
to  all  the  force  of  the  argument,  and  may  make  the  most  of  it. 

But  I  deny  the  proposition.  The  necessity  of  a  rigid  examina- 
tion of  juries,  in  the  "  cow  counties,"  is  equally  as  great  as  in  a  city. 
Most  especially  is  it  so  in  Marin  County.  That  county  is  the  Botany 
Bay  of  the  State.  For  some  reason  or  other,  and  probably  on  account 
of  the  loose  notions  which  prevail  there  upon  the  subject  of  duelling,  that 
county  seems  to  be  the  chosen  spot  for  all  these  conflicts.  And  it  aimosi 
always  happens,  that  if  a  duel  is  fought  anywhere  else,  the  offender,  by 
some  hocus-pocus  or  other,  either  by  a  judicial  or  legislative  change  of 
venue,  gets  his  trial  transferred  to  that  county.  And  the  course  of  the 
law  there,  seems  to  be  singularly  uniform ;  there  having  been  no  instance 
of  a  conviction.  And  yet  this  District  Attorney,  well  knowing  the  state 
of  public  opinion  in  that  county,  according  to  the  assertion  of  the  learned 
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Counsel  for  tho  Defence,  assents  to  the  empanelment  of  a  jury  to  try  a 
charge  for  duelling,  without  interrogating  one  of  them  as  to  their 
opinions  upon  the  criminality  of  that  otfence. 

But  this  is  not  all,  or  by  any  means  the  strongest  evidence  of  the  cor- 
ruption of  this  District  Attorney.  The  defendant  in  that  trial,  Judge  Ter- 
ry, challenged  one  juror,  on  the  ground  that  he  had  been  a  member  of  the 
San  Francisco  Vigilance  Committee.  This  challenge  was  made  for  cause ; 
and  the  District  Attorney  not  denying  the  challenge,  it  was  allowed  by 
the  Court.  A  challenge  was  interposed  to  another  juryman,  by  Terry,  on 
the  ground  that  he  had  sympathized  with  the  Vigilance  Committee ;  which 
challenge,  the  Court  intimated,  he  would  overrule,  if  it  was  denied  by  the 
District  Attorney ;  whereupon,  the  District  Attorney  said  he  would  alloto 
the  challenge,  and  the  juror  was  excused.  Two  other  jurymen  were  called, 
and,  without  further  examination,  the  jury  were  sworn  to  try  the  case. 
And  now  comes  the  most  extraordinary  conduct  of  the  District  Attor- 
ney in  the  whole  trial.  Immediately  upon  the  jury  being  sworn,  and  be- 
fore the  hour  of  ten  o'clock  had  arrived,  the  hour  at  which  the  witnesses 
had  been  subpoenaed  to  be  present,  the  District  Attorney  himself  moved 
the  Court  to  instruct  the  jury  to  return  a  verdict  of  not  guilty.  Could 
anything  more  clearly  evidence  the  venality  and  the  corruption  of  this 
wicked  and  dishonest  officer?  He  violates  law,  he  perjures  his  oath  of 
office,  he  defiles  the  noble  profession  to  which  he  is  such  a  disgrace,  at 
every  opportunity,  to  prostitute  his  high  and  honorable  position  to  the 
base  service  of  a  duellist  and  a  murderer. 

But  there  is  still  another,  and  a  most  flagrant  violation  of  law  and  de- 
cency, \u  those  proceedings.  The  Criminal  Practice  Act  prescribes  the 
order  in  which  the  trial  shall  proceed.  And,  among  other  things,  it 
provides  that  the  indictment  shall  be  read  by  the  Clerk  to  tho  jury.  In 
this  case,  the  indictment  was  not  read  to  the  jury.  And  they  returned 
a  verdict  of  acquittal,  under  the  direction  of  the  Court,  without  knowing 
upon  what  charge  the  defendant  was  arraigned.  Such  is  the  infamous 
conduct  of  this  District  Attorney,  in  the  presence  of  the  Court,  in  his 
official  capacity,  during  this  Terry  trial. 

Let  us  recapitulatQ.  He  makes  his  subpoenas  returnable  at  ten  o'clock, 
A.  M.,  the  hour  of  opening  the  Court  being  nine  o'clock.  Immediately 
apon  the  opening  of  the  Court,  before  his  subpoenas  were  returned, 
and  not  one  of  his  witnesses  being  present,  he  consents  to  the  empan- 
elment and  swearing  of  tho  jury  to  try  the  case.  He  omits  to  ask 
a  single  juror  a  question  touching  their  qualifications  to  try  tho  case.  A 
convicted  murderer  was  a  member  of  the  panel.  For  aught  that  is 
known,  the  panel  may  have  been  composed  of  professed  duellists.  A 
challenge  is  interposed  to  one  juryman,  because  of  his  membership  in  the 
Vigilance  Committee,  and  the  Court  allows  it,  the  District  Attorney 
making  no  objection.  Another  challenge  is  interposed  by  the  defence,  to 
another  juryman,  on  account  of  his  sympathy  with  the  Vigilance  Com- 
mittee. The  Court  overruled  the  challenge,  whereupon  tho  District 
Attorney  flies  to  the  relief  of  the  defence,  and  in  order  to  save  to  Terry 
as  many  peremptory  challent^ea  as  possible,  agrees  to  this  last  challenge, 
and  the  juror  slides.  Immcdiutely  upon  the  empanelment  of  the  jury, 
the  District  Attorney,  without  waiting  until  the  hour  at  which  his  sub- 
poenas were  made  returnable,  and  without  applj'ing  to  the  Court  for  any 
delay  of  the  case,  to  which  he  was  clearly  entitled,  and  which  an  honest 
Judge  would,  of  his  own  motion,  if  necessary,  have  ordered,  himself 
moves  the  Court  to  direct  a  verdict  of  acquittal.  And  here  let  me  sug- 
gest that  it  was  the  duty  of  the  District  Attorney,  if  ho  had  had  no 
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other  alternative,  to  have  applied  for  a  diBinlsBal  of  the  ease,  and  an 
order  re-submitting  it  to  the  next  grand  jury,  so  that  the  case  might 
have  been  brought  up  anew,  and  tried  upon  its  merits.  Our  statute  pro- 
vides and  directs  such  a  course  when,  from  any  irregularity  or  technical 
errors  in  a  criminal  prosecution,  justice  is  likely  to  be  defeated.  But  the 
plan  was  to  secure  to  the  defendant  a  verdict  of  acquittal,  in  order  that  he 
might  be  rescued  from  a  second  trial  for  the  same  offence.  The  friends 
of  the  dead  Senator,  and  an  outraged  community,  dispatched  eminent 
Counsel  to  aid  the  District  Attorney  in  the  prosecution,  and  he  rejected 
them.  Such  are  the  remarkable  facts  in  the  conduct  of  this  District  Attor- 
ney. They  are  conclusivelv  established  by  the  testimony  of  gentlemen 
of  the  highest  character,  who  have  been  summoned  and  brought  npon  the 
stand  by  Judge  Hardy  himself 

It  has  been  necessary  to  examine  the  acts  of  the  District  Attorney  thus 
minutely,  in  order  to  enable  this  tribunal  to  determine  the  main  qnestion 
before  it,  to  wit:  The  criminality  of  Judge  Hardy,  who  was  the  presiding 
Judge  at  the  trial,  in  not  interfering  to  arrest  the  proceedings,  and  to  pre- 
vent the  perpetration  of  an  enormous  fraud  upon  public  justice.  Every 
member  of  the  Court  knows  the  history  of  that  trial.  Every  member  of 
the  Court  knows  that  it  brought  infamy  and  disgrace  upon  the  repntation 
of  our  Judiciary,  at  home  and  abroad.  Every  true-hearted  Cafifomian 
feels  that  it  is  a  blot  upon  the  escutcheon  of  his  adopted  State,  and  will  be 
moved  by  an  honest  satisfaction  in  seeing  the  guilty  participants  in  the 
crime  brought  to  justice.  No  sane  man  can  impartially  consider  the 
conduct  of  the  District  Attorney  upon  that  trial,  and  not  denounce  it  as 
venal  and  corrupt  in  the  highest  degree,  or  as  the  result  of  sheer  nega- 
tive impotence. 

And  this  brings  mo  to  a  consideration  of  the  conduct  and  duty  of  Judge 
Hardy,  who  presided  over  the  trial.  He  silently  countenanced  all  these 
disgraceful  proceedings.  Not  one  word  of  rebuke,  not  a  suggestion  as 
to  the  duty  of  the  District  Attorney,  fell  from  him.  He  aided  the  de- 
velopment of  the  wicked  plot,  and  consummated  it  by  directing  a  ver- 
dict of  acquittal.  What  was  his  duty  ?  He  was  sworn  to  see  that  the 
law  was  faithfully  and  impartially  executed.  In  defence  of  his  conduct 
on  that  occasion,  his  learned  and  eloquent  Counsel,  with  apparent 
seriousness,  contends  that  it  is  never  the  duty  of  a  Judge  to  interfere 
with  the  mode  of  trying  a  cause.  That  it  is  his  duty  to  take  a  ease 
and  dispose  of  it  as  it  is  presented  by  the  Counsel  trying  it.  That,  no 
matter  now  openly  dishonest  a  lawyer  may  be  to  his  client;  no  matter 
how  palpable  may  be  the  evidence  of  collusion  and  fraud  between  Attor- 
neys trying  a  cise  before  him;  no  matter  how  apparent  it  may  be  that 
a  great  and  shameless  fraud  upon  public  justice  is  about  to  be  committed 
before  his  face,  a  Judge  should  sit  quietly  upon  the  bench  and  oppose  no 
obstacle  to  its  perpetration.  I  have  too  much  respect  for  the  intelli- 
gence, and  too  much  confidence  in  the  moral  sense  of  this  Qourt,  to 
enter  upon  any  labored  argument  to  refute  this  proposition.  Its  bare 
enunciation  is  revolting  to  every  professional  mind,  and  it  will  excite 
abhorrence  in  the  mind  of  every  honest  layman  that  heard  it.  The 
honest  instincts  of  every  member  of  this  Court  will  teach  him,  without 
the  aid  of  external  evidence,  that  the  circumstances  of  that  trial  imper- 
atively demanded  of  Judge  Hardy  to  interpose  his  official  authority,  and 
check  this  gigantic  swindle  upon  public  justice.  A  Judge  of  the  highest 
Court  of  original  jurisdiction  in  the  State,  and  as  such  sworn  to  see  that 
the  laws  are  faithfully  administered ;  the  conservator  of  the  Constitu- 
tion, of  the  laws  of  the  land,  of  public  peace  and  order;  the  custodian 
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and  arbiter  of  public  and  private  rights,  his  official  oath  is  a  solemn  in- 
junction upon  him  to  watch  vigilantly  the  currents  of  justice,  and  see 
to  it  that  they  run  pure  and  uncorrupted.  But  we  are  not  without  the 
evidence  of  eminent  lawyers  and  jurists  as  to  what  was  the  official  duty 
of  Judge  Hardy  upon  the  occasion  of  this  trial.  Judge  Lake,  for  many 
years  a  District  Judge  in  this  city,  and  a  lawyer  of  twenty  years  expe- 
rience, tells  you  that  in  case  of  a  palpable  omission  of  duty  on  the  part 
of  an  Attorney,  in  the  trial  of  a  cause,  it  is  the  duty  of  the  Judge  to 
interpose ;  that  it  was  the  duty  of  Hardy,  upon  the  trial  under  consider- 
ation, to  have  taken  the  examination  of  jurors  into  his  own  hands;  that 
of  his  own  motion  he  should  have  directed  a  continuance  of  the  case — 
the  District  Attorney  having  used  due  diligence — one  day,  one  week,  two 
weeks,  three  weeks,  or  for  the  term,  if  necessary,  in  order  to  procure 
the  witnesses  on  the  part  of  the  State.  He  tells  you  that  in  the  trial  of 
a  capital  case,  it  is  the  official  duty  of  a  Judge  to  see  that  justice  is 
done. 

His  testimony  is  confirmed  by  that  of  Judge  Freelon,  for  many  years 
a  Judge  of  the  County  Court  in  this  county.  It  is  confirmed  by  the 
sworn  experience  of  Mr.  Byrne  and  Mr.  Brown,  both  of  them  formerly 
District  Attorneys  in  this  county.  They  both  tell  you,  that  often  in 
their  practice  as  prosecuting  officers.  Judges  have  interfered  and  exam- 
ined jurors  as  to  their  qualifications  to  try  a  cause. 

There  is  also  the  testimony  of  other  lawyers  of  eminence  from  differ- 
ent quarters  of  the  State,  that  such  is  the  duty  and  the  custom  of 
Judges. 

Moreover,  we  have  the  testimony  of  members  of  the  Calaveras  bar, 
that  such  has  been  the  practice  of  Judge  Hardy  in  his  own  District. 
Mr.  Gatewood  tells  you  that  frequently  Judge  Hardy  has  thus  interfered 
in  the  trial  of  criminal  cases  in  which  he  has  been  employed  in  the  de- 
fence. In  one  case,  he  testifies  that  Judge  Hardy  carried  this  interfer- 
ence to  such  a  length,  that  upon  the  adjournment  of  the  Court  he  com- 
plained of  it  to  him,  and  that  Judge  Hardy  replied,  "I  will  not  submit 
to  a  damned  farce  in  the  empanelment  of  juries  in  my  Court."  This  saint- 
like Judge's  sense  of  duty  is  correct  and  quick  in  cases  comparatively 
unimportant  in  his  own  District.  But  when  he  comes  to  another  paral- 
lel of  latitude,  when  he  gets  to  Marin  County,  and  presides  over  a  trial 
involving  a  most  heinous  crime,  concerning  which  the  voice  of  the  whole 
State  calls  aloud  for  a  rigid  vindication  of  the  law,  he  squares  his  official 
conduct  by  another  rule.  He  sits  with  the  silence  and  indifference  of  a 
mummy,  and  permits  the  consummation  of  a  trick  upon  justice. 

His  defence  is,  that  a  Judge  should  never  interfere;  that  he  should 
take  a  case  and  dispose  of  it  as  it  comes  from  the  unclean  hands  of 
wicked  Attorneys.  The  defence  is  revolting  to  the  sense  of  judicial 
decency,  and  to  every  instinct  of  integrity,  public  or  private.  It  is  a 
denial  of  Judge  Hardy's  own  previous  practice,  and  totally  ignores  his 
own  previously  confessed  sense  of  duty.  He  saw  before  him  a  dishonest 
District  Attorney  playing  into  the  hands  of  the  defence,  and  surrender- 
ing to  it  the  rights  of  the  State  at  every  step.  He  would  not  sit  as 
Judge  and  "  see  a  damned  farce  enacted  in  the  empanelment  of  a  jury  in 
his  own  District."  It  would  have  been  well  for  him,  and  for  the  honor 
of  the  Judiciary  of  the  State,  if  he  had  been  moved  by  a  little  of  the 
same  kind  of  official  morality  while  presiding  over  the  trial  of  Terry 
for  slaughtering  Broderick. 

Mr.  Williams, — The  witnesses  do  not  testify  that  it  was  Judge  Hardy's 
uniform  practice  to  interrogate  jurors  as  to  their  qualifications. 
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Mr.  Edgerton. — Perhaps  thcro  is  not  sufficient  evidence  to  show  what 
his  uniform  practice  in  this  respect  was.  Of  course  I  do  not  suppose  a 
Judge  should  interfere  in  any  manner  in  the  trial  of  a  case,  unless  a 
dereliction  of  duty  on  the  part  of  the  Prosecuting  Attorney  is  manifest 
But  it  seems,  Judge  Hardy's  own  sense  of  his  official  duty  has  promplwl 
him  in  other  criminal  cases  that  have  been  tried  before  him,  to  take  the 
examination  of  jurors  out  of  the  hands  of  Counsel,  and  carry  it  on  him- 
self. Gatewood  complained  to  him  for  so  doing,  and  he  told  him  he 
"  would  be  damned  if  he  would  have  a  farce  enacted  in  his  Court." 

I  am  trying  Judge  Hardy's  conduct  in  the  trial  of  Terry  by  his  con- 
duct, and  his  own  confessed  sense  of  his  judicial  duty  in  other  trials. 

Again,  Judge  Hardy  failed  in  the  performance  of  his  duty,  in  not,  of 
his  own  motion,  ordering  a  continuance  of  the  case  until  the  witnesses 
could  arrive.  He  know  that  subpoenas  had  issued  in  due  time,  and  that 
they  had  been  placed  in  the  hands  of  the  officer  for  service.  There  was 
nothing  to  interfere  with  such  a  continuance.  The  term  had  not  yet 
expired  by  several  days.  There  was  no  other  case  to  be  tried.  The 
subpoenas  were  returnable  at  ten  o'clock  ;  they  had  been  served,  were  mo- 
mentarily  expected  to  arrive,  and  actually  did  arrive  within  two  hours 
after  the  verdict  was  rendered.  The  District  Attorney  applied  to  the 
Court  for  an  attachment  for  them. 

Mr.  WiUianu. — [Interrupting.]     He  did  not  apply  for  an  attachment 

Mr.  Edgertoii. — I  stand  corrected.  I  am  giving  this  District  Attorney 
too  much  credit.  He  was  too  dead  to  his  sense  of  duty  to  apply  to  the 
Court  for  any  delay  in  the  case. 

Mr.  Williams. — The  Judge  offered  it  to  him ;  asked  him  if  ho  would 
take  an  attachment. 

Mr.  Edgerton. — But  Judge  Hardy  well  knew,  and  every  lawyer  well 
knows,  that  no  attachment  could  issue.  The  subpoena  had  not  been  re- 
turned ;  there  was  no  evidence  before  the  Court  that  the  witnesses  had 
been  served,  and  were  in  default. 

But  if,  as  General  Williams  says  was  the  case,  the  District  Attorney 
had  used  due  diligence  in  taking  out  his  subpoena  and  placing  it  in  the 
hands  of  the  officer  for  service,  was  he  not  clearly  entitled  to  a  continu- 
ance of  the  case  ?  Was  it  not  his  professional  duty,  and  would  not  an 
honest  prosecutor  have  made  his  affidavit,  setting  forth  the  facts,  and 
upon  that  affidavit  have  based  an  application  for  a  continuance?  And 
would  it  not  have  been  the  duty  of  the  Court  to  have  granted  it? 

Judge  Hardy  has  been  held  up  to  you  by  his  learned  Counsel  as  a 
Judge  of  great  legal  acumen.  Ho  knew  that  the  offer  of  an  attachment 
was  sham,  and  that  the  only  remed}^  was  a  continuance;  and  with  the 
palpable  evidences  ho  had  before  him  of  the  dereliction  of  duty  on  the 
part  of  the  District  Attorney,  it  was  his  duty  to  have  ordered  a  contina- 
ance  of  the  case  until  th^  witnesses  could  arrive,  of  his  own  motion. 

But,  says  General  Williams,  in  his  opening,  "  Judge  Hardy  know  Terry 
could  not  be  convicted."  I  have  before  commented  upon  this  most  re- 
markable declaration  in  another  connection.  I  allude  to  it  now  for  the 
purpose  of  removing  whatever  false  impression  may  have  been  pro- 
duced upon  the  mind  of  the  Court  by  the  manner  in  which  the  learned 
Counsel  tried  to  explain  this  previous  knowledge  of  Judge  Hardy. 

Mr.  WiUiams. — No,  Sir !  No,  Sir !  Here  I  should  have  corrected  you 
before.  I  said,  that  if  Judge  Hardy  had  the  knowledge  you  attribute, 
and  the  opening  Counsel  accused  him  of  having — that  if  he  was  a  rascal, 
and  knew  that  programme,  ho  know  Judge  Terry  could  not  be  convicted. 
I  never  said  he  did  know  it. 
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Mr.  EJgerton. — Perhaps  it  would  not  be  safe  for  the  learned  Counsel  to 
appeal  to  the  memory  of  those  around  him,  to  know  whether  he  made 
use  of  the  expression  I  have  attributed  to  him  or  not.  He  not  only 
made  the  declaration,  as  I  assert,  but  went  on  to  explain  how  Judge 
Hardy  knew  a  conviction  could  not  be  had. 

He  said,  that  under  our  statute,  an  indictment  for  duelling  could  not 
bo  sustained,  unless  it  was  shown  that  the  duel  was  fought  hy  previous 
appointment.  And  then  he  read  the  officer's  return  upon  the  subpoena, 
snowing  that  McKibbin  and  Benham,  the  seconds  of  Broderick  and 
Terry,  and,  as  he  says,  the  only  witnesses  by  whom  the  previous  appoint^ 
ment  could  be  proved,  were  in  Washington,  and  had  not  been  served 
with  the  subpoena.  I  understood  General  Williams  to  add  this,  in  ex- 
planation of  his  statement  that  Hardy  knew  Judge  Terry  could  not  be 
convicted. 

Mr.  Williams. — I  understand  that  I  did  not  do  any  such  thin^. 

Mr.  Edgerton. — I  am  informed,  by  those  around  me,  who  neard  the 
opening  of  the  learned  CounseFs  argument,  that  he  did  make  the  declara- 
tion and  the  explanation  I  have  attributed  to  him. 

Mr.  WiUianis. — Well,  I  know  I  did  not ;  no  matter  what  any  party  in- 
forms you.     I  said — 

Mr.  Edgerton. — [Interrupting.]  Whether  you  did  or  not  is  a  question 
which  the  Court  will  settle  between  us.  I  submit  it  to  the  Court  that 
yon  did.  It  is  immaterial  to  me  whether  you  did  or  not,  except  for  the 
purpose  I  have  before  stated. 

But  the  learned  Counsel  goes  entirely  outside  the  record  when  he  says 
that  there  was  no  testimony  but  McKibbin's  and  Benham's  by  which  to 
establish  the  "  previous  appointment." 

Mr.  Williams. — I  assume  that. 

Mr.  Edgerton. — There  is  no  basis  for  such  an  assumption. 

The  return  on  the  subpoena  shows  that  David  D.  Col  ton  and  Thomaa 
Hayes  were  both  duly  subpoenaed,  and  that  they  were  present  at  the 
Court  House,  ready  to  testily,  within  one  hour  after  the  verdict  of  ac- 
quittal was  rendered.  The  history  of  that  duel  bears  me  out  in  saying 
that  both  Colton  and  Hayes  could  have  proved  the  "previous  appoint- 
ment/' they  having  acted  as  seconds,  together  w*ith  McKibbin  anci  Ben- 
ham.  In  contradiction  to  what  has  fallen  from  the  learned  Counsel,  I 
assert,  that  within  one  hour  after  the  acquittal  of  Terry  the  witnesses 
were  present,  and  every  fact  essential  to  his  conviction  could  have  been 
established. 

A  thorough  and  impartial  consideration  of  the  facts  of  that  trial  can 
leave  no  other  conviction  upon  the  mind  than  that  it  was  a  mock- 
ery. In  view  of  the  overwhelming  evidences  of  the  collusion  of  the 
District  Attorney  with  the  defence,  his  indecent  zeal  for  the  dischar/^e 
of  Terry,  his  shameless  abandonment  of  the  public  interest,  and  m 
view  of  the  fact  that  Judge  Hardy  permitted  all  this  villany  to  be 
consummated  in  open  Court,  within  his  immediate  observation,  without 
rebuke  or  attempt  to  arrest  it — does  not  the  conclusion  irresistibly  force 
itself  upon  your  minds  that  he,  too,  was  in  complicity  with  this  iniqui- 
tous scheme  to  cheat  the  law  of  its  victim  ? 

Are  you  satisfied  that  Justice  sat  there  a  virgin,  clothed  in  spotless 
robes,  with  bandaged  eyes,  the  scales  evenly  poised  in  her  hands,  intent 
on  the  pure  administration  of  the  law  ?  Or  was  she  a  wanton,  defiled 
by  venal  corruption,  sold  to  the  embraces  of  a  felon  ? 

I  should  have  thought,  that  in  the  midst  of  that  solemn  mockery,  the 
ghost  of  the  murdered  Broderick  would  have  knocked  the  accused  from 
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his  bench,  as  the  ghost  of  Banquo  knocked  from  his  stool  a  certain  other 
noted  character,  distinguished  for  his  treasons  and  his  crimes. 

There  is  no  refuge  for  Judge  Hardy,  from  the  charge  of  the  most 
wicked  criminality  in  his  official  conduct, on  that  occasion,  unless  he  flies 
to  the  shelter  of  imbecility.  Settle  upon  either  alternative,  and  he  is  a 
dangerous  man  to  retain  in  the  service  of  the  Government. 

The  next  branch  of  the  case  to  which  I  call  the  attention  of  the  Court 
embraces  the  cliarges  set  out  in  Articles  First  and  Second,  together  with 
specifications  first,  second,  and  third,  in  the  Additional  Articles.  It 
involves  the  conduct  of  Judge  Hardy  in  the  case  of  Foster  vs.  Fritz. 

Before  proceeding  to  a  consideration  of  the  facts  of  that  case,  I  shall 
notice  and  reply  to  the  observations  of  the  learned  Counsel  for  the  De- 
fence, upon  the  characters  of  the  witnesses  by  whom  the  Government 
has  sought  to  sustain  the  charges  contained  in  these  Articles  and  specifi- 
cations. 

The  evidence  under  them  is  confined  to  that  given  by  Brockway  and 
Allan  P.  Dudley. 

The  learned  Counsel  insists  that  Brockway  is  not  worthy  of  credit,  for 
two  reasons :  First,  he  says,  Hardy  was  a  candidate  for  etection  to  the 
Judgeship  in  the  fall  following  the  transactions  to  which  Brockway  testi- 
fies as  having  taken  place  in  the  case  under  consideration  ;  that  if  the 
conduct  of  Etardy  in  that  case  was  such  as  Brockway  swears  it  was,  Jie, 
Brockway,  must  have  known  that  Hardy  was  a  rascal,  and  unfit  for  a 
Judge ;  tnat  Brockway  has  confessed,  in  his  evidence,  that  he  was  an  ac- 
tive friend  of  Judge  Hardy  in  that  canvass,  and  did  all  in  his  power  to 
secure  his  election. 

The  argument  is,  that,  according  to  Brockway's  own  evidence,  he 
[Brockway]  was  engaged  in  an  attempt  to  foist  a  dishonest  aspirant  upon 
the  Judiciary,  and  that  therefore  he  is  unworthy  of  credit. 

The  second,  and  last  point  of  attack,  is :  That  he  is  a  co-conspirator  of 
"William  and  Allan  P.  Dudley,  in  a  plot  to  get  rid  of  Judge  Hardy;  that, 
together  with  them,  he  has  for  a  long  time  been  engaged  in  a  plot  to 
remove  the  accused  from  office;  that  he  has  originated  and  circulated 
petitions  at  divers  times  to  abolish  his  District;  and  that  having  been 
foiled  in  all  their  attempts,  they  have  at  last  resorted  to  the  grand 
inquest  of  the  State,  and  deceived  it  into  the  presentation  of  Articles  of 
Impeachment  against  the  accused;  and  now  seek,  by  means  of  false 
swearing,  to  make  this  High  Court  the  instrument  by  which  to  consum- 
mate their  conspiracy. 

Let  me  carefully  examine  these  specifications  against  the  veracity  of 
Brockway. 

And  first,  I  submit  that  the  evidence  does  not  warrant  the  statement 
that  Brockway  was  an  active  supporter  of  Hardy  in  that  canvass. 

In  the  opening  of  the  campaign,  during  the  primary  elections,  Brook- 
way  advocated  and  worked  for  the  election  of  delegates  to  the  conven- 
tion called  to  nominate  a  Judge,  who  were  inimical  to  Hardy. 

Hardy,  however,  succeeded  in  getting  the  nomination.  He  and  Brock- 
way were  both  members  of  the  same  party.  They  were  both  in  good 
and  regular  standing  in  that  proud,  arrogant,  and  dominant  party, 
known  as  the  Buchanan-Administration-regular-organization-Democraey. 

Every  one  here  knows  what  rigorous,  unwavering  fealty  was  exacted 
from  all  within  the  pale  of  that  political  order.  One  of  its  cardinal 
tenets  was,  that  no  man  was  at  liberty  to  think  for  himself,  but  must 
subscribe,  implicit  faith  to  the  dogmas  prescribed  by  the  great  political 
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high  priest  at  the  capital  of  the  nation.  That  the  highest  political  duty 
devolving  upon  the  citizen  was  to  give  a  hlind,  unreflecting,  and  unques- 
tioning adherence  to  whatever  ticket  party  intrigue  might  make  up. 
The  great  talisman  of  that  party  was,  ahject  servility  of  individual  opin- 
ion,' and  unconditional  obedience  to  the  behests  of  power ;  and  it  held 
imperious  sway  over  its  members.  Dissent  from  any  one  principle  in  its 
platform,  opposition  to  any  one  of  its  candidates,  no  matter  how  im- 
moral or  corrupt,  sealed  the  dissentient's  political  doom.  Its  acme  of 
political  morality  was,  to  believe  in  and  dissemii^te  the  faith,  and  vote 
the  straight  ticket.  It  is  a  humiliating  reflection  upon  republican  insti- 
tutions, that  such  a  political  tyranny  should  ever  have  existed  in  our 
midst.  But  that  I  have  not  overcharged  the  picture,  is  sufficiently  at- 
tested by  the  history  of  that  party,  its  triumphs,  the  evils  it  inflicted 
upon  the  country,  which  we  feel  and  deplore  to  this  day. 

Brockway  had  the  misfortune  to  be  within  the  "  regular  organization." 
And  doubtless  he  squared  his  political  conduct  by  all  its  precepts  and 
regulations.  He  yielded  to  the  faith,  and  voted  the  straight  ticket,  no 
matter  who  was  on  it.  He  opposed  Hardy  up  to  the  point  to  which, 
according  to  the  code  of  his  party,  opposition  was  permissible,  because 
he  thouglit  him  a  bad  man.  But  the  action  of  the  nominating  conven- 
tion was  his  political  law,  and  party  ties  commanded  and  received  his 
obedience. 

The  imputation  is  true.  He  did  vote  for  Hardy  for  Judge  of  the  Six- 
teenth Judicial  District,  knowing  him  to  be  a  bad  man ;  and  he  must  abide 
by  the  effect  that  that  misguided  vote  may  have  upon  his  veracity  to- 
day. 

But  is  it  sufficient  to  discredit  his  testimony  ?  If  so,  the  sworn  word 
of  many  of  the  most  upright  and  veracious  men  in  the  country  must 
hereafter  pass  for  nothing  in  Courts  of  Justice.  Sixty  thousand  men  in 
this  State  wore  under  the  same  rod  of  political  oppression  tJiat  Brock- 
way  was. 

I  heard  an  ex-Governor  of  this  State,  a  gentleman  who  has  filled  the 
highest  and  most  responsible  positions  in  the  gift  of  his  country,  for- 
merly a  Eepresentative  in  Congress  from  Ohio,  a  United  States  Senator 
from  this  State,  and  lately  a  representative  of  the  nation  in  a  most  re- 
sponsible foreign  mission,  declare,  in  a  public  speech,  and  about  the  same 
time,  too,  that  Brockway  was  voting  for  Hardy,  that  he  never  voted  any 
other  than  a  straight  ticket.  He  was  enjoining  upon  his  Democratic 
brethren  to  vote  the  whole  ticket,  and  nothing  but  the  whole  ticket. 
And  by  way  of  illustration  of  his  fidelity  to  his  party,  he  declared  that 
he  had  knowingly  voted  for  a  gambler  and  a  villain,  for  Sheriff  of  this 
county,  simply  because  he  was  the  "  regular  nominee."  [Sensation.]  I 
hardly  think  his  constituents  in  Ohio,  or  his  constituents  in  California, 
would  reject  his  testimony  under  oath,  on  this  account. 

Mr.  WiUiams. — He  was  a  Democrat,  was  he  not  ? 

Mr,  Eihjerion. — I  understand  he  claims  to  be  a  Republican  now.  [Mer- 
riment.] 

Senator  Perkins. — He  won't  do  80  any  more  then.  [Renewed  merri- 
ment.] 

Mr.  Edgerton. — I  only  ask  for  a  little  of  the  same  kind  of  charity  for 
Mr.  Brockway. 

But  Brockway's  vote  for  Hardy  can  be  otherwise  accounted  for,  and  in 
a  manner  wholly  consistent  with  his  veracity.  His  choice  of  Hardy,  bad 
as  it  was,  was  the  best  he  could  make  among  the  candidates  running  for 
the  office.     His  clients  had  great  pecuniary  interests  at  stake  and  in  liti- 
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fation  in  that  District.  Badgly,  one  of  the  opposing  candidates,  h«l 
een  employed  against  them.  And,  as  is  often  the  case,  the  litiffatioB 
had  engendered  a  bitter  partisan  feeling  between  them  and  their  dients. 
Brockway's  clients  were  fearful  of  the  power  and  influence  of  a  Judge 
who  was  so  hostile  to  them  as  Badgly  was.  They  imperatively  de- 
manded of  Brockway  that  he  should  support  Hardy.  Every  lawyer  in 
this  Court  well  understands,  and  will  properly  appreciate,  Mr.  Brock- 
way's  motives  in  voting  for  Judge  Hardy  under  the  circumstances  that 
he  did.  There  is  no  practising  Attorney  in  the  State  but  will  exert  him- 
self to  secure  the  election  of  a  Judge  who  has  had  the  least  to  do  with 
litigation  in  which  his  clients  are  interested.  And  it  is  an  undisguised 
fact,  that  lawyers  of  the  highest  eminence  and  character  in  the  Stat« 
have  frequented  political  conventions,  and  used  their  influence  to  secure 
the  nomination  of  candidates  to  the  oflSoe  of  Supreme  Judge,  because  of 
certain  theories  of  the  law  entertained  by  them,  favorable  to  the  inte- 
rests of  their  clients.  And  in  saying  this,  I  make  no  reflection  on  any 
Judge  in  the  State. 

Then,  as  to  the  petition  to  abolish  the  District :  It  is  true  Brockway 
did  sign  such  a  petition.  But  his  signature  may  be  accounted  for  in 
many  ways,  other  than  the  harboring  of  any  hostility  toward  Judge 
Hardy.  There  is  no  doubt  that  that  ^District  was  created  for  politi(al 
purposes,  and  for  the  especial  benefit  of  Judge  Hardy.  Judge  Creanor, 
out  of  whose  District  the  Sixteenth  District  was  carved,  wrote  to  the 
Legislative  Committee  to  whom  the  bill  creating  the  new  District  wa« 
referred,  that  there  was  no  necessity  for  its  creation,  because  he  could 
easily  do  all  the  business  of  the  two  counties  of  which  it  was  to  be  com- 
posed. Brockway  may  have  signed  the  petition  because  he  thought  the 
District  might  well  be  dispensed  with.  Doubtless  he  signed  it  becaufle 
he  felt  that  Judge  Hardy  was  an  incubus  upon  the  Judiciary  of  the  Statej 
because  he  had  sufl^ered  long  from  his  maladministration  of  the  law,  and 
from  his  partiality  and  oppression  on  the  bench  ;  and  because  be  thought 
the  speeaiest  mode  to  get  rid  of  him  was  to  abolish  his  office. 

Nor  is  Brockway  alone  in  signing  the  petition.  It  was  pretty  gene- 
rally signed  by  the  members  of  the  Calaveras  County  bar.  Mr.  Adams. 
a  prominent  member  of  that  bar,  and  a  witness  here  for  Judge  Hardy, 
signed  it.  The  learned  Counsel  has  not  asked  you  to  discrecUt  hi$  evi- 
dence, because  of  his  connection  with  that  petition. 

Again  :  the  learned  Counsel  places  great  stress  upon  the  conversation 
of  Brockway  with  Farley.  They  met  at  Mokelumne  Hill,  and  had  a  con- 
versation, in  which  Farley  testifies  that  Brockway  told  him,  "  This  pro- 
ceeding against  Hardy  is  a  damned  persecution,  got  up  by  the  Dudleys 
because  they  could  not  use  him  any  longer." 

Brockway  does  not  deny  this  conversation.  But  it  is  susceptible  of 
an  explanation  that  is  entirely  compatible  with  the  truth  of  his  testi- 
mony in  this  case.  He  knew  he  was  talking  to  one  of  Hardy's  most 
intimate  friends,  who  would  communicate  to  him  every  word  he  uttered. 
He  had  a  large  and  valuable  practice  in  Hardy's  Court.  He  knew  that 
Hardy  was  a  vindictive  and  a  dangerous  man  ;  that  he  was  in  the  habit 
of  playing  into  the  hands  of  his  friends,  even  when  on  the  bench,  and  of 
oppressing  and  tyrannizing  over  his  enemies.  He  knew  that  if  Hardy 
should  be  restored  to  the  exercise  of  his  office,  and  should  carry  back 
with  him  the  memory  of  any  act  or  word  on  his  part  adverse  to  him, 
that  he  would  be  a  sure  victim  to  Judge  Hardy's  judicial  corruption  and 
wrath. 

I  submit  to  the  Court,  and  with  entire  confidence,  that  there  is  nothing 
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in  the  testimony  of  Brockway,  nothing  in  his  conduct  or  conversations, 
anterior  to  or  preceding  this  trial,  that  is  at  all  inconsistent  with  the 
truthfulness  of  his  story.  The  attack  that  has  been  made  upon  him  is 
most  unjust,  and  unwarranted  by  anything  disclosed  in  the  case.  It  was 
a  very  necessary  part  in  the  plan  of  this  defence,  however,  to  break 
Brockway  down,  and  if  the  attempt  fails,  the  fate  of  the  accused  is 
scaled. 

Now,  as  to  the  facts  of  the  Foster  and  Fritz  case. 

It  was  an  action  brought  by  the  firm  of  Dudley  &  Adams,  for  Foster, 
against  Fritz,  for  money  had  and  received.  On  the  trial,  the  plaintiff 
offered  certain  assigned  promissory  notes  in  support  of  his  case.  Mr. 
Brockway,  who  appeared  for  the  defence,  moved  for  a  nonsuit,  on  the 
ground  that  promissory  notes  did  not  constitute  competent  evidence  to 
sustain  an  action  for  money  had  and  received.  The  motion  for  a  non- 
suit was  overruled.  Immediately  upon  Hardy's  leaving  the  bench, 
Brockway  accosted  him,  and  said  :  "I  was  entitled  to  a  nonsuit,  Jim, 
and  you  know  it."  To  which  Judge  Hardy  replied  :  "  Tou  are  a  damned 
fool.  I  know  what  your  clients  want,  better  than  you  do.  Lightner 
(who  was  one  of  the  defendants)  is  a  friend  of  mine,  and  I  am  willing  to 
serve  my  friends.  A  now  trial  is  worth  more  than  three  nonsuits.  You 
move  for  a  new  trial,  and  you'll  get  it."  The  motion  for  a  new  trial  is 
made ;  it  passes  over  the  August  term  of  the  Court,  is  not  heard  until  the 
November  term,  and  then  the  new  trial  is  granted.  The  case  dragged 
its  slow  length  along,  until  the  plaintiff  was  exhausted,  and  finally  it  was 
settled  ;  in  what  manner  we  have  been  precluded  from  showing  by  the 
objection  of  the  Defence.  When  the  November  term  arrives,  Brockway 
swears  that  Judge  Hardy  told  him  he  need  not  file  any  brief,  as  his  mind 
was  made  up,  and  that  he  should  grant  the  new  trial.  Allan  P.  Dudley, 
the  Attorney  upon  the  other  side,  testifies,  that  on  the  day  the  new  trial 
was  granted  he  met  Hardy  on  the  street,  a  short  time  before  going  into 
Court,  and  that  Hardy  said  to  him,  "  You  need  not  file  any  brief  in  that 
case,  as  my  mind  is  made  up,  and  I  am  going  to  decide  it  in  your  favor." 
Dudley  further  testifies  that  in  consequence  of  this  intimation  he  filed  no 
brief  in  the  case.  And  both  Brockway  and  Dudley  testify,  that  the 
motion  was  decided  without  any  brief  being  filed,  or  any  argument  being 
beard  on  either  side. 

Behold  this  model  Judge  !  this  bright  exemplar  of  judicial  morality  ! 
prostituting  the  great  trust  reposed  in  him  by  a  generous  and  confiding 
people,  to  his  private  friendships.  I  beg  pardon  :  this  high  handed  act 
of  judicial  depravity  will  not  bear  the  coloring  which  the  accused  sought 
to  borrow  for  it,  from  the  partiality  of  friendship. 

The  exalted  sentiment  of  friendship  forms  no  element  in  the  composi- 
tion of  such  a  villanous  character  as  the  development  of  this  case  has 
cast  upon  the  Defendant.  It  is  a  kind  of  friendship  in  which  is  seen 
the  glitter  of  a  bribe. 

I  readily  admit  there  is  nothing  extraordinary  or  unusual  in  the  com- 
mission of  an  error  by  a  Judge,  in  the  trial  of  a  cause,  and  its  correction 
by  granting  a  new  trial ;  that  there  is  nothing  in  this  alone  which  raises 
the  slightest  presumption  of  wilful  misconduct  in  office.  But  the  cir- 
cumstances of  this  case  fasten  the  imputation  of  corruption  upon  Judge 
Hardy  beyond  the  possibility  of  removal. 

The  case  was  thoroughly  tried  at  the  time  Brockway  submitted  his 
motion  for  a  nonsuit.  It  was  elaborately  argued,  and  the  authorities 
were  read  at  length  on  both  sides.  It  is  fair  to  presume  that  Judge 
Hardy's  impressions  of  the  law  of  the  case  were  at  that  time  clear,  and 
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that  his  mind  was  sufficiently  enlightened  to  render  an  intelligent  jodg- 
ment.  And  yet,  long  after  this,  after  the  lapse  of  many  months,  after 
his  mind  had  been  distracted  by  the  trial  of  an  hundred  causes ;  after 
politics  had  intervened,  and  he  had  participated  in  all  the  excitement 
and  dissipation  of  a  political  campaign,  without  one  word  of  solenm 
argument,  without  the  aid  of  a  brief,  without  the  addition  of  ft  siDglo 
light  to  those  he  formerl}^  had  before  him,  without  a  suggestion  of  error 
in  his  first  ruling,  from  any  quarter,  he  reverses  his  former  judgment,  and 
grants  a  new  trial. 

Is  this  usual  ?  Did  it  ever  happen  in  the  professional  experience  of 
any  member  of  this  Court  ? 

My  experience  teaches  me,  that  after  a  case  has  been  once  thoroughly 
tried  before  a  Judge,  it  requires  a  good  deal  of  research,  and  a  good  deil 
of  demonstration,  to  point  out  error  and  get  a  new  trial. 

Instead  of  requiring  argument  and  authority  to  convince  him  of  the 
error  of  his  former  ruling,  he  suppresses  it.  By  means  of  an  infamous 
lie,  he  dupes  Dudley,  and  cheats  him  into  the  belief  that  a  new  trial  will 
not  be  granted,  and  that  ho  need  make  no  argument  and  file  no  brief 

But,  says  the  learned  Counsel,  Dudley's  evidence  is  not  to  be  credited. 
He  has  brought  infamy  upon  himself  by  his  own  story,  he  says.  He 
reminds  you  of  the  disgraceful  transaction  in  the  case  of  Bobinson 
against  Leger,  in  which  the  firm  of  Dudley  &  Adams  had  once  tried  the 
cause  for  the  plaintiff,  and  subsequently  Dudley  took  a  fee  and  appeared 
for  the  defendant. 

I  confess  I  see  much  in  the  character  and  the  professional  eondoet  of 
Allan  P.  Dudley  that  merits  the  severest  denunciation.  I  am  no  apolo- 
gist for  him,  nor  would  I  ask  the  credence  of  any  honest  man  to  his 
story  unless  most  strongly  corroborated.  I  am  not  called  upon  by  any 
exigency  of  this  prosecution  to  vindicate  him  from  the  opprobrium  that 
has  justly  fallen  upon  him. 

But  let  me  remind  you,  and  the  learned  Counsel  who  has  so  eloquently 
inveighed  against  this  flagitious  conduct,  that  it  was  perpetrated  in  the 
presence  of  Judge  Hardy,  and  he  not  only  permitted  it,  but  suffered  it 
to  go  unrebuked.  When  Dudley  appeared  for  the  defence,  and  applied 
for  a  continuance,  Mr.  Brockway  opposed  the  application,  and  he  objected 
to  Dudley's  acting  for  the  defence,  on  the  ground  that  he  had  already 
tried  the  case  once  on  the  other  side ;  that  he  had  been  formerlv  asso- 
ciated  with  Brockway  himself  on  the  same  side.  Brockway  thought  it 
a  little  strange  that  the  very  firm  he  had  himself  employed  to  assist  him 
in  the  trial  of  the  case,  on  account  of  their  supposed  influence  with 
Hardy,  should  so  throw  him  oif,  and  work  against  him.  He  stated  the 
facts  to  Judge  Hardy  in  open  Court,  animadverted  severely  upou  Pud- 
ley's  conduct,  and  said  he  should  not  appear  for  the  defence  unless  the 
Court  decided  that  a  member  of  the  bar  could  take  a  fee  on  both  sides 
of  the  same  case.  Mr.  George,  another  member  of  the  bar,  and  prior  to 
this  time  the  leading  Counsel  in  the  case,  desirous  that  it  should  he 
tried  and  disposed  of,  upon  witnessing  this  strange  and  unprofessional 
conduct,  withdrew  from  the  case,  in  disgust.  Whereupon  Judge  Hardy 
caused  an  entry  to  be  made  in  the  minutes  of  his  Court  to  this  effect; 

"EOBINSON 
V8. 

Leger. 
"  This  causej^upon  application  of  A.  P.  Dudley,  is  ordered  continued. 
Mr.  George  withdraws  from  the  case. 

[Signed]  "James  H.  Hardt,  Judge." 
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Brockway  felt  ontraged  that  the  cause  was  not  tried.  He  felt  that  an 
outrage  had  been  committed  upon  the  noble  profession  to  which  he 
bolong^ed. 

When  Hardy  came  off  from  the  bench,  Brockway  expressed  his  dis- 
approbation of  the  proceeding,  and  Hardy  sa3^8  to  him,  of  Dudley,  "Let 
him  go  ;  the  quicker  he  kills  himself,  the  better  for  you." 

Admit  (as  I  do  admit)  that  Dudley  is  in  professional  disgrace ;  that  he 
has  brought  disgrace  upon  the  bar  of  the  State.  His  conduct,  neverthe- 
less, had  the  sanction  of  Judge  Hardy.  You  have  the  uncontradicted 
evidence  of  Brockway,  and  you  have  the  evidence  of  the  minutes  of 
Judge  Hardy's  own  Court,  that  he  knowingly  permitted  this  perfidious 
conduct.  Is  it  not  a  little  difficult  to  "  distinguish  between  the  Justice 
and  the  thief  y"  If  this  conduct  is  sufficient  to  bring  infamy  upon  Dud- 
ley, in  what  light  does  it  place  the  Judge  who  tolerated  and  sanc- 
tioned it  ? 

The  learned  Counsel,  in  his  gFaphic  style,  has  characterized  the  Cala- 
veras bar  as  a  "  sink  of  dishonorable  lawyers."  If  the  currents  of  justice 
have  run  muddy  in  that  District,  they  have  been  corrupted  at  the  foun- 
tain head.  If  these  lawyers  are  what  General  Williams  says  they  are, 
if  that  bar  is  what  he  has  described  it,  how  will  he  characterize  the  Judge 
iv'bo  presides  over  it,  and  winks  at  all  this  wickedness  ? 

Depend  upon  it,  the  moral  tone  of  the  bar  derives  its  standard  from 
the  character  of  the  Judge  who  presides  over  it.  If  he  be  learned  in  the 
law,  dignified  in  habit,  and  exemplary  in  character,  he  inspires  an  awe,  a 
sense  of  respect,  a  certain  moral  fear,  that  precludes  the  attempt  at  dis- 
honest practices  before  him.  Who  ever  heard  of  such  disreputable  pro- 
ceedings before  the  Nortons,  the  Fields,  or  any  other  honest,  upright 
Judge  in  the  land  ? 

Judge  Creanor  once  presided  over  this  same  bar.  We  hear  of  no  such 
iniquity  being  attempted  before  him.  It  is  not  until  this  wicked  and 
hnckstering  Judge,  now  on  trial,  comes  to  preside  over  this  bar,  that  its 
immoral  instincts  begin  to  develop,  and  this  series  of  judicial  atrocities 
commences. 

The  learned  and  eloquent  Counsel  left  his  picture  incomplete.  If  he 
had  put  upon  his  canvas  the  dark  and  sullen  figure  of  Moral  Depravity 
incarnate,  in  the  person  of  this  perfidious  Judge,  if  he  had  added  to  his 
tirade  upon  poor  Dudlc}^,  and  applied  to  the  accused,  now  on  trial,  every 
vituperative  epithet  his  genius  for  invective  could  suggest,  he  would  have 
crowned  his  work  and  made  it  perfect. 

But  let  us  see  how  far  Dudley  is  corroborated ;  for  only  so  far  do  I 
ask  you  to  give  credit  to  his  story. 

He  is  corroborated  by  Brockway.  If  Judge  Hardy  would  descend  to 
such  shameless  conduct  as  he  did  with  Brockwav,  is  it  difficult  to  believe 
he  would  play  the  knave  with  Dudley  ?  He  is  further  corroborated  by 
the  hi  St  or}'  of  the  case.  He  is  also  corroborated  by  the  indisputable  fact, 
that  Hardy  was  in  the  common  habit  of  dealing  with  other  Attorneys 
of  his  Court  in  the  same  manner  he  did  with  Brockway  and  Allan  P. 
Dudley.  William  L.  Dudley  has  testified  to  kindred  circumstances  in 
the  course  of  his  practice  before  Judge  Hardy,  which  show  that  he  has 
a  natural  propensity  for  these  judicial  tergiversations. 

The  learned  Counsel  for  the  Defence  has  indulged  in  a  severe  criticism 
upon  the  character  of  William  L.  Dudley,  both  professionally,  and  for 
truth  and  veracity.  I  am  happy  to  be  able  to  vindicate  him  from  every 
as{>ersion  that  has  been  cast  upon  him.  He  has  passed  through  the 
ordeal  of  a  most  trying  cross  examination,  and  all  his  conduct  has  been 
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unreservedly  disclosed.  And  he  has  come  out  of  that  ordeal  withont  % 
moral  scar,  without  an  unprofessional  taint  upon  him.  There  was  that 
in  the  straight-forward,  undisturbed  manner  in  which  he  delivered  his 
evidence,  in  the  perfect  good  temper  with  which  he  received  and  parried 
every  attempt  of  the  ingenious  Counsel  to  disconcert  and  entrap  him, 
that  must  have  lefl  upon  the  mind  of  the  Court  an  abiding  impressioo 
of  his  truthfulness. 

He  tells  you  that  Judge  Hardy,  in  the  trial  of  the  case  of  McDermott 
against  Higby,  approached  him  and  wished  him  to  consume  as  mach 
time  as  he  could  in  that  trial.  The  case  of  Mercier  against  Denny  was 
the  next  case  set  for  trial.  Denny,  the  defendant,  was  anxious  to  have 
it  disposed  of  at  that  term  of  the*  Court.  He  was  in  perfect  readiness 
for  a  trial,  and  there  was  no  pretext  for  a  continuance.  But,  for  some 
reason  which  Judge  Hardy  has  failed  to  explain,  he  did  not  wish  to  have 
it  tried.  Dudley,  when  thus  applied  to  for  time,  replies,  "All  right;  I'll 
consume  as  much  time  as  I  can,  provided  it  does  not  interfere  with  the 
interests  of  my  clients."  To  which  Judge  Hardy  replies,  "  Damn  it,  I've 
told  you  I  want  time.  Don't  you  understand  me  ?"  Dudley,  like  ao 
honest  man,  goes  at  once  to  his  client,  Denny,  and  tells  him  what  had 
transpired  between  him  and  Judge  Hardy ;  and  Denny,  fearful  lest  a 
refusal  to  grant  Judge  Hardy's  request  would  jeopardize  his  case, 
assented,  and  Dudley  did  consume  all  the  time  he  could. 

But  we  are  not  without  further  light  upon  this  subject. 

Denny  has  been  on  the  stand  and  testified  before  you.  He  tells  yon, 
that,  at  the  same  time,  Judge  Hardy  had  a  conversation  of  the  same 
character  with  him.  In  that  conversation  Hardy  admitted  he  had  applied 
to  William  L.  Dudley  to  consume  all  the  time  he  could  in  the  McDermott 
and  Higby  case,  because  he  did  not  want  to  try  the  case  of  Mercier 
against  Denny.  Upon  being  interrogated  as  to  his  reasons,  he  replies, 
"Suppose  you  were  Judge,  and  a  case  should  come  before  you,  and  jon 
knew  one  of  the  parties  was  a  damned  scoundrel,  would  you  want  to  try 
it  ?"  Denny  asked  him  who  the  scoundrel  was.  If  it  was  himself?  To 
which  Hardy  replied  in  the  negative.  Denny  then  said,  "  Then  I  am  to 
understand  that  some  one  has  tried  to  bribe  you  ?"  To  this  Judge  Hardy 
made  no  reply,  but  simply  shrugged  his  shoulders. 

Such  is  Denn3''8  narrative. 

Now  let  us  analyze  this  remarkable  conversation.  "Who  was  the  party 
to  the  suit  of  Mercier  against  Denny  that  was  the  "  damned  scoundrel?" 
Evidently  it  was  not  Denny.  Hardy  himself  exonerates  him.  Mercier 
was  Hardy's  bosom  friend.  He  had  a  fine  garden  and  vineyard,  from 
which,  it  is  in  proof.  Hardy  was  receiving  presents  of  vegetables  and 
wine.  It  is  a  significant  fact  that  Mercier  was  the  party  whose  interests 
were  to  be  subserved  by  "  time."  If  Hardy  had  been  approached  hy 
him  with  a  bribe,  for  the  purpose  of  obtaining  delay  in  the  trial  of  his 
case,  his  application  to  Dudley  to  "  consume  as  much  time  as  possible  in 
the  McDermott  and  Higby  case,"  was  in  singular  unison  with  Mercier's 
interests  and  wishes. 

Is  Judge  Hardy's  conduct  at  all  compatible  with  the  idea  that  be  was 
so  pure  of  heart,  so  conscientiously  squeamish,  as  to  be  unwilling  to  try 
a  cause  because  he  entertained  an  opinion  that  one  of  the  parties  was 
a  "  damned  scoundrel  ?"  I  have  been  taught  that  Judges  should  sit  npon 
the  bench  with  their  eyes  bandaged  as  to  who  the  parties  are  before 
them ;  uninfluenced  by  opinions  of  private  character. 

If  Judge  Hardy  had  been  approached  with  a  bribe ;  if  one  of  the  par- 
ties to  the  suit  had  been  guilty  of  conduct  toward  him,  as  Judge,  that 
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merited  tbo  application  of  the  epithet "  damned  scoundrel,"  why  did  he  not 
expose  and  punish  him  ?  Yet  nothing  of  this  kind  is  heard  from  Judge 
Hardy.  He  takes  no  notice  of  it,  except  to  carry  out  the  purposes  of  the 
rascality. 

It  is  true  that  something  was  said  by  him  to  Denny  about  getting 
another  Judge  there  to  try  the  case  at  the  next  term.  But  if  it  was  his 
object  to  get  the  case  before  some  other  Judge,  why  did  he  not  announce 
from  the  bench,  the  proper  place,  that  he  was  disqualified,  by  prejudice, 
to  try  the  cause,  and  in  his  place,  as  Judge,  order  a  continuance? 
"Why  this  sneaking,  mysterious,  and  secret  log-rolling,  with  Dudley,  to 
get  him  to  consume  time  ? 

After  such  samples  of  Judge  Hardy's  judicial  conduct  in  other  cases, 
is  it  not  easy  to  believe  he  was  guilty  of  the  conduct  ascribed  to  him,  by 
Brockway  and  Dudley,  in  the  case  of  Foster  against  Fritz  ?  Their  tes- 
timony derives  support  from  his  entire  judicial  character. 

But,  says  the  learned  Counsel,  Judge  Hardy  had  no  motive  to  perpet- 
uate the  litigation  in  the  Foster  and  Fritz  case.  And  Mr.  Lightner  has 
been  put  upon  the  stand  to  prove  that  no  relations  of  intimacy  existed 
between  them. 

It  is  in  evidence  that  Judge  Hardy  has  repeatedly  said,  that  whenever 
he  had  any  discretion  to  use  he  would  use  it  for  his  friends.  What  de- 
gree of  intimacy  was  necessary  to  secure  to  a  fortunate  friend  this  abuse 
of  judicial  discretion,  does  not  exactly  appear. 

It  is  in  evidence,  however,  that  Lightner  and  Hardy  were  members  of 
the  same  political  party,  and  that  they  were  both  acting  together  on  the 
same  side,  in  the  convention  that  nominated  Hardy  for  Judge ;  that  at 
that  same  convention  Lightner  was  nominated  to  the  Assembly ;  and 
that  the  Legislature  of  which  Lightner  was  a  member,  created  the  Six- 
teenth Judicial  District,  for  Hardy's  especial  benefit,  and  that  he  [Light- 
ner] actively  supported  the  bill  creating  it. 

Judge  Hardy  appears  to  be  a  man  who  estimates  every  one  by  a  cer- 
tain price.  A  desire  to  discharge  political  obligations  to  Lightner  is  the 
most  creditable  motive  to  which  Judge  Hardy's  conduct  in  the  Foster 
and  Fritz  .case  can  possibly  be  ascribed. 

The  clock  admonishes  me  that  my  time  is  rapidly  expiring,  and  I  must 
hasten  on. 

I  have  barely  been  able  to  marshal  the  facts  of  the  Foster  and  Fritz 
case  before  you,  and  must  leave  you  to  make  your  own  deductions  as 
to  the  conduct  and  motives  of  the  accused. 

If  you  believe  Brockway;  if  you  believe  Allan  P.  Dudley;  if  you  be- 
lieve William  L.  Dudley,  and  Denny;  if  you  believe  the  minutes  of  Judge 
Hardj^'s  Court — the  conduct  of  the  accused  in  that  case  was  most  base 
and  dishonorable,  and  can  be  attributed  to  none  but  the  most  corrupt  and 
unworthy  motives.  And  let  me  remind  you,  that  this  mass  of  evidence 
is  uncontradicted  by  a  single  witness  or  a  single  circumstance  in  the  case. 
By  every  established  rule  of  evidence,  it  is  entitled  to  full  credit  in  this 
tribunal.  Each  distinct  fact  narrated  by  these  several  witnesses,  forms 
a  part  of  a  complete  and  consistent  whole.  In  all  its  details,  it  is  in  en- 
tire keeping  with  the  probability  of  truth. 

Is  such  a  man,  as  this  testimony  shows  Judge  Hardy  to  be,  fit  for  a 
Judge  of  a  Court  of  the  highest  original  jurisdiction  in  the  State  ? 

Is  such  a  character,  as  the  testimony  shows  Judge  Hardy  to  possess, 
an  ornament  to  the  Judiciary  ? 

Would  it  be  wise  to  retain  the  accused  in  this  exalted  position  ?    To 
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continue  hira  as  Judge  of  the  Sixteenth  Judicial  District,  and  let  him 
"  use  his  discretion  for  the  benefit  of  his  friends  ?"  To  let  him  refas« 
nonsuits,  and  grant  new  trials,  and  perpetuate  litigation — to  wear  out 
and  exhaust  honest  litigants;  to  defeat  legal  and  equitable  claims,  **  for  the 
benefit  of  his  friends  ?" 

Why,  in  one  case  alone — just  referred  to — the  accused  committed  offi- 
cial iniquity  enough  to  turn  an  ordinarily  sensitive  criminal  to  stone. 
And  yet,  you  are  asked  to  retain  him  in  office,  with  all  his  sins  upon  him. 

In  the  name  of  the  people  of  this  State;  in  the  name  of  that  noble 
profession  I  represent ;  in  the  name  of  society,  whose  highest  and  most 
vital  interests  he  has  despised  and  trampled  upon ;  in  the  name  of  a 
Christian  and  enlightened  jurisprudence,  upon  which  he  has  brought  dis- 
grace ;  in  the  name  of  the  Judiciary  of  the  State,  upon  which  his  high 
crimes  and  misdemeanors  have  brought  shame  and  reproach,  I  demand 
the  terrible  sentence  of  this  High  Court  of  Impeachment:  that  he  be  re- 
moved from  office,  and  that  he  be  perpetually  debarred  from  holding  any 
position  of  honor  or  profit  under  the  Government  of  this  State. 

Such  a  punishment  will  be  trifling,  in  comparison  with  the  magnitude 
of  the  crimes  vou  have  to  reach  ;  and  the  honor  and  dignity  of  the  State 
imperatively  demand  its  infliction. 

I  now  pass  to  a  consideration  of  the  Article,  and  its  specifications,  im- 
puting to  the  accused  disloyalty  to  the  General  Government. 

Before  detailing  the  evidence,  I  desire  to  take  a  brief  view  of  the  law, 
as  applicable  to  tlie  charge  contained  in  this  Article. 

I  do  not  maintain  that  there  is  anything  in  the  allegations,  or  that  any- 
thing has  been  disclosed  by  the  evidence  in  the  case,  which  constitutes 
treason,  as  that  crime  is  defined  either  in  the  Constitution  of  the  United 
States,  or  of  the  State  of  California;  nor  is  it  necessary  that  I  should. 
The  charges  brought  against  the  accused,  in  support  of  which  evidence 
in  adduced,  although  not  amounting  to  treason,  constitute,  neverthe- 
less, a  high  crime  and  misdemeanor,  over  which  you  have  full  jurisdiction, 
and  which  it  is  the  duty  of  this  tribunal  to  punish,  by  removal  from  of- 
fice, if  proven  upon  the  accused. 

The  legal  question  for  you  to  determine,  is,  "  Do  words,  such  as  are 
ascribed  to  Judge  Hardy  in  the  Article  and  specifications  under  consid- 
eration, constitute  an  impeachable  ofl'ence  ?"  And  I  maintain  that  they 
do.  They  are  seditious,  and  punishable  by  indictment  or  information  at 
common  law. 

Says  Judge  Blackstono,  in  his  Commentaries  upon  the  Common  Law: 
1 1"  it  irt  now  well  settled,  that,  both  at  the  common  law  and  by  statute 
of  Edward  III.,  the  speaking  of  seditious  words  is  a  high  crime  and 
misdemeanor." 

In  Wharton's  American  Criminal  Law,  it  is  said  : 

"  Every  man  may  publish  temperate  investigations  on  the  nature  and 
form  of  government ;  such  matters  are  proper  for  public  information; 
hut  if  $uch  publication  is  scditioicsli/,  malic lonslt/^  and  wilfvUy  aimed  at  the  inde- 
pendence of  the  United  States,  or  the  Constitution  thereof  or  of  an^  oAer 
State,  the  publisher  is  guilty  of  a  libel.  Important  as  is  the  privilege  of 
the  press,  if  it  be  so  employed  as  to  disturb  the  peace  of  families,  or  the 
quiet  of  society,  even  where  the  truth  alone  is  uttered,  it  becomes  sub- 
ject to  indictment.  In  England  it  has  been  said,  in  illustration  of  the 
same  doctrine,  that,  if  a  man  curse  the  Queen,  wish  her  ill,  give  out 
scandalous  stories  concerning  her,  or  do  anything  that  may  lessen  her 
in  the  esteem  of  her  subjects,  mat/  weaken  her  Government,  or  ma^  raite 
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jecdmmes  hehceen  her  and  her  people ;  or  if  he  deny  the  Queen's  right  to 
the  throne,  in  common  and  unadvised  discourse,  (for,  if  it  be  by  advisedly 
speaking,  it  amounts  to  pra?munire,^  all  these  are  sedition.  It  was  said 
by  Lord  Ellenborough,  that  if  a  publication  be  calculated  to  alienate  the 
affections  of  the  people^  hi/  bringing  the  Government  into  disesteem^  whether  the 
expedient  resorted  to  be  ridicule  or  obloquy^  the  writer ^  pttblisJier,  etc.,  are  punish- 
able. Whether  the  defendant  really  intended,  by  his  publication,  to 
alienate  the  affections  of  the  people  from  the  Government,  or  not,  is  not 
material.  If  the  publication  be  calculated  to  have  that  eifect,  it  is  a 
seditious  libel.  In  the  language  of  a  still  greater  authority  :  '7/*  men 
shall  not  he  called  to  account  for  possessing  the  peojjle  with  an  ill  opinion  of  the 
Govermnent^  no  Government  can  subsist ;  nothing  can  be  worse  to  any  Govern- 
ment than  to  endeavor  to  procure  animosities  as  to  the  management  of  it;  this 
has  always  been  looked  u^ton  as  a  crime,  and  no  Government  can  be  safe  unless 
it  he  punished  J  " 

And,  again,  the  same  authority  says : 

"  Seditious  words,  though  not  in  writing,  are  in  themselves  indictable." 
Again  :    Judge  Story,  in  his  treatise  upon  impeachment  and  upon  im- 
peachable offences,  says : 

**  Suppose  a  Judge  should  countenance  or  aid  insurgents  in  a  meditated 
conspiracy  or  insurrection  against  the  Government.  This  is  not  a  ju- 
dicial act;  and  yet  it  ought  certainly  to  be  impeachable." 

I  submit  that  these  authorities  clearly  set  forth  the  legal  rule  by 
which  you  are  to  judge  the  accused. 

If  by  this  discourse  with  his  fellow  citizens  he  has  sought  to  weaken 
the  General  Government;  if  he  has  attempted  to  raise  jealousies  be- 
tween it  and  its  subjects ;  if  he  has  sought  to  alienate  the  affections  of 
the  people  by  bringing  the  Government  into  disesteem;  if  ho  has  at- 
tempted to  possess  the  people  with  an  ill  opinion  of  the  (iJeneral  Govern- 
ment, of  the  Constitution  and  Laws  of  their  country;  if  he  has  counte- 
nanced or  aided  the  gigantic  conspiracy  now  going  on  against  the  Con- 
stitution and  the  Government,  he  has  committed  a  high  political  crime 
and  misdemeanor — one  for  which  he  is  impeachable,  and  should  be  re- 
moved from  office. 

Of  course,  the  patriotism  and  loyalty  of  the  Defendant  must  be  meas- 
ured by  the  evidence  given  under  the  Article  which  charges  sedition  and 
disloyalty.  It.  is  fully  proven  that  at  the  times  and  places  alleged,  he 
uttered  the  seditious  language  specified. 

The  Court,  in  its  extreme  liberality,  has  opened  broad  the  door  to  him, 
to  show,  by  his  declarations  and  his  conduct  at  other  times  and  on  other 
occasions,  that  he  is  in  reality  lo3'al  and  true  to  his  Government;  that 
these  seditious  "  toasts,"  these  disloyal  expressions,  and  his  unpatriotic 
conduct  on  various  occasions,  do  not  afford  a  true  reflex  of  his  political 
sentiments  and  affections.  That  these  "toasts"  were  drank,  these 
declarations  were  made,  and  this  conduct  was  enacted,  under  circum- 
stances which  raise  the  inference  that  it  was  only  a  "joke;"  that  it  was 
only  "  idle  political  badinage,"  as  the  learned  and  eloquent  Counsel  has 
called  it. 

It  is  for  you  to  determine  whether  a  Judge  of  the  highest  Court  of 
original  jurisdiction  in  the  State,  sworn  to  support  the  Constitution  and 
the  laws,  in  times  like  these,  that  so  sorely  "  try  men's  souls  " ;  while 
calamity  and  disaster  are  gathering  upon  us,  threatening  the  stability  of 
our  institutions,  aye,  the  very  existence  of  the  Government  itself— I  say 
it  is  for  this  loyal  Court  to  determine  whether,  at  such  fs  time,  and  in 
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such  a  crisis  of  our  GovemTnent  and  institutions,  a  Judge  may  practise 
this  kind  of  joking,  and  "idle  political  badinage,"  with  impunity. 

But  let  us  examine  and  see  whether  these  declarations  were  made, 
these  toasts  drank,  and  this  conduct  enacted  in  "joke,"  in  **  idle  polit- 
ical badinage,"  or  whether  they  are  the  wicked  imaginations  of  a  wicked 
and  treasonable  heart. 

I  commence  with  the  scene  in  the  saloon  at  Jackson,  in  Amador 
County.  Judge  Hardy  enters  with  a  party  of  gentlemen,  and  calls  for 
a  drink.  It  is  a  very  public  place,  much  frequented,  and  there  were 
many  persons  present  on  this  occasion.  Upon  getting  his  •drink,  Jadge 
Hardy  gives  the  following  toast :  "  Here's  to  Jen.  Davis,  and  the  South- 
ern Confederacy."  This  specification  is  uncontradicted.  The  Defendant 
answers  to  it  by  saying,  "  it  was  a  joke."  But  the  circumstances  under 
which  it  was  said,  and  immediately  following,  show  that  Judge  Hardy 
was  speaking  his  real  sentiments.  It  certainly  was  not  taken  as  a  joke 
by  those  present.  The  party  present  were  strongly  Union  in  sentiment. 
Davis,  a  Union  man,  who  was  present,  and  who  was  much  affronted  at 
the  offer  of  such  a  sentiment,  took  it  up,  and  they  had  an  altercation 
about  it. 

If  Hardy  was  joking,  if  that  was  not  a  wicked  emanation  of  his  hearty 
why  was  there  such  a  scene  there,  as  was  testified  to  here  by  Severance, 
and  particularly  by  Allen,  who  says  they  had  loud  words,  altercating  ? 
Men  joking  about  such  subjects,  in  these  times,  acknowledge  the  joke. 
If  they  ever  practise  such  jokes,  they  do  not  have  loud  words,  get  angry, 
and  quarrel  over  it. 

Mr.  Williams. — Judge  Hardy  drank  to  Lincoln,  on  that  occasion,  sev- 
eral times. 

Mr.  Edgerton. — He  drank  to  Lincoln,  because  he  dare  not  do  otherwise. 

Follow  him  out  into  the  streets  at  Jackson  that  night :  shouting  hozzas 
for  Jeff.  Davis,  until  he  wakes  up  the  slumberers  in  the  town.  He  dis- 
turbs the  public  peace  with  his  seditious  declarations.  Go  down  to  Chile 
Gulch,  and  there,  again,  you  find  him  shouting  these  same  huzzas  to  Jeff. 
Davis.     Go  to  Mokelumne  Hill,  and  there  he  says  :  "  The  Constitution  is 

fone  to  hell."  He  goes  to  Sacramento,  and  there  he  says :  "  Hero's  to 
eff.  Davis,  and  the  Southern  Confederacy  I " 

Is  not  it  carrying  the  "joke"  a  good  ways,  when  yon  come  to  spread 
it  all  over  that  territory,  and  all  over  that  time  that  intervened  ? 

Now  let  us  see  what  this  "  loyal "  Judge  does  in  his  sober  moments. 

Mr.  S.  B.  Axtell  comes  upon  the  stand  and  swears  that  he  had  a  solemn 
and  deliberate  argument  with  him,  when  he  was  in  his  sober  moments; 
that  he  took  up  and  discussed  the  question  with  him ;  that  be  acknowl- 
edged he  was  a  Secessionist,  and  tried  to  defend  that  side  of  the  case,  and 
went  so  far  as  to  say  that  a  foreigner  coming  before  him  for  naturaliza- 
tion, entertaining  the  same  opinions  that  he  did  in  regard  to  secession, 
and  the  rights  of  the  South,  could  not  be  admitted  by  him  to  citizenship. 

Was  there  any  "joke  "  about  that  ? 

Why,  he  tells  Brock  way,  in  a  sober,  deliberate  conversation,  that  be 
had  not  the  position  that  he  was  entitled  to  here ;  that  he  was  entitled 
to  a  higher  position,  and  when  he  got  assurances  that  he  could  get  the 
position  that  he  was  entitled  to,  at  the  South,  he  would  resign,  and  go 
and  get  it. 

Again — and  this  comes  pretty  near  to  treason.  It  is  the  very  sub- 
limated essence  of  sedition.  He  finds  a  couple  of  United  States  soldiers, 
knows  that  they  are  enlisted,  knows  that  they  are  just  going  to  be  sworn 
into  the  service  of  their  country,  and  he  tampers  with  them,  tells  them 
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that  they  are  on  tho  wrong  side,  that  they  ought  to  bo  on  the  other; 
and  when  asked  by  them  why  he  did  not  resign — "  Oh  !  let's  go  and  take 
a  drink."  And  he  goes  so  far  there  with  his  damnable  sentiments  as  to 
arouse  the  indignation  of  the  company,  and  tl^ey  were  going  "  to  tear 
him  all  to  pieces,  and  throw  him  overboard,"  as  one  of  the  witnesses 
says ;  and  these  two  men  had  to  take  him  to  his  room;  in  order  to  pro- 
tect him  from  the  assaults  that  were  then  and  there  threatened  to  be 
made  upon  him  by  the  enraged  soldiers. 

The  idea  of  his  trying  to  tamper  with  and  corrupt  the  patriotism  of 
two  of  General  Williams*  Republican  friends — ^as  tney  were  I  [Merri- 
ment.] 

Mr.  Williams. — He  could  not  do  it. 

Mr.  Edfferton. — What  says  Mr.  Charles  P.  Dudley — this  conspirator,  as 
General  Williams  calls  him?  I  have  not  heard  a  word  of  imputation 
opon  his  veracity,  in  all  this  case,  except  what  has  been  said  by  General 
Williams. 

Mr.  WiUiams. — His  brother  (Allan  P.  Dudley)  said  he  was  a  liar,  in 
open  Court. 

Mr.  Edfferton. — Charles  P.  Dudley  says,  that  immediately  upon  the 
news  of  the  battle  of  Bull  Run  transpiring  here.  Judge  Hardy  came  home, 
sober,  and  shouted,  ^'  Hurrah  I  we've  licked  these  damned  Yankees  once." 

Mr.  Williams. — Abolitionists. 

Mr.  Bdgerton. — I  am  a  Yankee,  and  I  confess  I  believe  that  was  sedi- 
tion.    [Merriment.] 

Mr.  Williams. — "  Sedition,"  to  lick  a  Yankee  ?     [Merriment.] 

Mr.  Edgerton. — Yes,  Sir. 

Again.  You  recollect  the  testimony  of  Mr.  Denny,  who  is  a  South 
Carolinian.  He  says  that  he  had  two  conversations  with  Judge  Hardy 
upon  this  subject,  at  two  different  times.  No;  Magee  had  two,  Denny 
but  one.  And  Denny  says  that  Hardy  told  him  then  and  there,  in  that 
discussion,  solemnly  and  soberly — not  in  a  drunken  moment — that  the 
South  was  right. 

Mr.  WiUiams. — Tou  are  wrong  there,  I  believe,  Mr.  Edgerton. 

Mr.  Edgerton. — I  was  going  on  to  state  what  he  said. 

Mr.  Williams. — Suppose  you  read  Denny's  testimony,  if  you  have  time. 

Mr.  Edgerton. — Then  there  is  the  testimony  of  J.  G.  Severance,  who 
Bwears  that  on  one  occasion  Judge  Hardy  says :  "  The  Stara  and  Stripes 
are  played  out;" — calling  the  flag  "  an  old  woman's  rag." 

Mr.  WiUiams. — You  have  not  got  that  right,  either,  Mr.  Edgerton. 

Mr.  Edgerton. — Well,  he  says  Hardy  said,  "  That  is  an  old  woman's 
rag,  and  ought  to  be  toi*n  down."  Does  that  suit  you  any  better,  Gen- 
eral? 

Mr.  WiUiams. — Yes,  Sir. 

Mr.  Edgerton. — It  seems  to  me  it  is  about  the  same  thing. 

Mr.  Williams. — It  suits  me  better,  because  it  is  what  the  witness  stated. 

Mr.  Edgerton. — Now,  ajijain :  observe  the  conduct  of  the  man  on  the 
bench.     (Testimony  of  W.  L.  Dudley.) 

When  persons  come  to  him  as  applicants  for  citizenship,  he  can  go  so 
far  as  to  ask  them  whether  they  were  ever  members  of  or  sympathizers 
with  the  Vigilance  Committee;  but  when  interrogated  by  a  member  of 
his  bar  why  he  did  not  ask  them  whether  or  not  they  sympathized  with 
Jeff.  Davis  or  the  Southern  Confederacy — oh,  that  wouldn't  do. 

Mr.  WiUiams.—''  That  wouldn't  do  f" 

Mr.  Edgerton. — "  That  is  covered  by  the  other  question.'^ 

Mr.  Williams. — Precisely. 
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Mr.  Edgerton. — The  Vigilance  Committee  would  not  cover  it.  Sympa- 
thy with  the  Vigilance  Committee,  a  local  organization,  or  with  any 
local  mob,  would  not  cover  it.  As  to  sympathy  with  the  mob  who  are 
trying  to  tear  down  the  fairest  fabric  that  ever  was  reared — no  ques- 
tions need  be  asked  on  that  subject. 

Frank  Moore,  .too,  testifies  that  at  Angels'  Camp — and  here  is  shown 
how  much  of  a  joking  character  this  thing  will  bear — ^Judge  Hardy 
comes  into  his  saloon,  and  demands  some  "  Jeff.  Davis  whiskey."  Frank 
Moore  indignantly  comes  from  behind  the  bar,  and  says  that  he  don't 
keep  any  Jeff.  Davis  whiskey  ;  and  Judge  Hardy  don't  stop  for  any  ex- 
planations, lie  does  not  propose  to  drink  to  Uncle  Sam,  or  Uncle  Abe. 
or  the  Flag.     He  leaves,  without  saying  a  word. 

Is  there  any  joking  there  ? 

Is  it  compatible  with  patriotism,  is  it  consistent  with  the  dignity  of 
the  Judiciary  of  this  great  State,  that  this  Judge  should  go  bawling  his 
sedition  in  this  manner  about  the  whole  country,  from  the  north  to  the 
south,  in  the  saloons,  the  hotels,  and  the  public  streets,  by  night  and  by 
day,  until  you  can  taste  his  treason  in  the  very  air  ? 

Is  this  Court  going  to  keep  such  a  man  in  a  high  judicial  position, 
sworn  to  support  the  Constitution  and  the  Laws  ? 

What  does  that  word  "  support "  mean  ?  It  is  a  word  of  comprehen- 
sive energy.  It  means  active  support;  it  means,  that  in  times  like 
these,  every  energy  a  man  has,  and  all  his  example,  everywhere,  should 
be  given  for  the  benefit  of  his  country,  the  Constitution,  and  the  flag. 
And  it  means  that  he  is  guilty  of  a  most  foul  and  culpable  crime,  who, 
if  he  be  a  Judge,  descends  so  far  from  the  dignity  of  his  office  and  the 
character  of  a  patriotic  man  as  to  be  bawling  these  "idle  jokes"  and 
this  "political  badinage"  about  the  country. 

It  remains  for  you  to  determine  whether,  from  the  general  character 
that  is  proven  upon  Judge  Hardy  in  this  particular,  the  specifications 
that  are  set  forth  here,  and  proven,  speak  the  sentiment  of  Judge  Har- 
dy's heart,  or  whether  an  idle  joke. 

If  he  is  loyal,  keep  him  where  he  is,  if  you  can  consistently  with  tbe 
other  charges.  But  if  he  is  disloyal — nay,  I  go  farther — if  you  believe 
that  he  has  been  guilty  of  this  joking  and  this  kind  of  political  badinage 
to  the  extent  proven — in  the  name  of  the  loyal  people  of  this  State,  I  d^ 
mand  of  this  loyal  Court  his  removal  from  the  position  he  has  been  tem- 
porarily suspended  from. 

He  says  the  flag  of  his  country  is  "  an  old  woman's  rag  !" 

It  is  the  emblem  of  all  that  is  pure  and  perfect  in  human  government; 
of  all  that  is  good  and  beautiful  and  true  in  human  life.  It  is  the  banner 
of  the  grandest  and  sublimest  hopes ;  and,  from  victory  to  victory,  now 
upon  more  than  an  hundred  battle  fields,  it  still  goes  "  marching  on !" 
[Great  applause.] 

Ao-ain :  Dr.  Feck  heard  the  Eespondent  make  a  political  speech,  before 
a  promiscuous  crowd,  at  Copperopolis.  You  saw  Dr.  Peck.  There  can 
be  no  mistake  about  the  credit  due  to  his  evidence.  But  what  doe^  he 
say  ?  Ho  tells  you  that  Judge  Hardy  was  at  Copperopolis  in  company 
with  Judge  Robinson  and  Mr.  George,  two  notorious  Secessionists;  that 
each  of  them  made  speeches  there ;  that  Hardy,  in  his  speech,  openly 
defended  the  secession  of  the  South  j  that  he  denounced  tne  war ;  that 
lie  expressed  the  deepest  sympathy  with  the  rebellion,  and  traduced  the 
General  Government  and  those  having  control  of  it. 

Those  are  his  sober  sentiments,  publicly  expressed  before  the  people  of 


641 

Calaveras  Countj.  Is  it  true — ^is  it  possible  that  he  is  an  honest,  loyal 
man,  who  can  go  round  the  country  speaking  in  that  strain  f 

We  do  not  want  any  such  loyalty,  either  on  the  bench,  or  in  any  other 
position  under  this  Government.  There  is  no  honesty  in  these  last  death- 
bed professions  of  loyalty. 

He  is  a  Secessionist;  and  one  toast  he  gives  explains  it,  perhaps.  He 
descended  from  his  bench,  and,  within  a  few  moments,  goes  into  a  saloon, 
and  says : 

"  I  am  off  the  bench.  My  mother  was  bom  in  the  South ;  and,  by 
God,  I  am  a  rebel,  and  I  don't  care  a  damn  who  knows  it.'' 

His  flesh  and  blood,  it  seems,  originated  in  the  South ;  and  how  many 
a  rank  Secessionist  may  you  meet  who  offers  that  as  his  partial  apology : 
"  Mv  friends  are  in  the  South ;  my  sympathies  must  follow  my  kith  and 
kin." 

I  think  I  am  fully  warranted  by  this  testimony,  bringing  it  all  to- 
gether, in  its  proper  connection — ^fully  justified  in  saying  that  the  occu- 
pant of  the  bench  of  the  Sixteenth  Judicial  District,  sworn  to  support 
the  Constitution  and  the  laws,  is  and  has  been  a  Secessionist  of  the  very 
darkest  hue  ever  since  these  difficulties  commenced. 

Where  are  his  associations  ?  And  I  caU  to  your  attention  a  homelv  old 
proverb  :  "  A  man  is  known  by  the  company  he  keeps."  Why,  he  is 
training  round  the  country,  with  Secessionists.  He  got  into  a  party  of 
them  at  the  St.  George  Hotel.  A  member  of  your  Court  (Senator 
Irwin)  began  to  suspect  him,  and  thought  his  associations  so  highly  im- 
proper that  he  must  go  and  touch  him  on  the  elbow  and  tell  him  he  was 
m  a  bad  crowd — that  they  were  Secessionists. 

Now,  I  hold,  that  instead  of  being  guilty  of  these  "jokes," — as  they 
are  called — ^instead  of  circulating  this  ''political  badinage,"  it  was  Judge 
Hardy's  solemn  duty,  in  view  of  the  solemn  oath  he  had  taken  to  sup- 
port the  Constitution,  to  keep  aloof  from  people  of  that  stripe,  and  asso- 
ciate himself  publicly,  in  times  like  these,  with  loyal  men,  and  give  them 
the  benefit  of  his  power,  moral  and  social ;  that,  instead  of  being  about 
the  countiy,  making  speeches  in  behalf  of  the  Southern  Confederacy, 
and  trying  to  corrupt  the  sentiment  of  the  State,  instead  of  tampering 
with  UncTe  Sam's  boys  in  uniform,  and  telling  them  that  they  are  on 
the  wrong  side,  it  was  his  duty  to  come  out  in  public  speeches  and  pub- 
lic acts,  defining  his  position  as  a  loyal  man. 

There  is  one  other  point  Ipropose  to  notice  brieflv. 

[To  General  Williams.] — ^We  may  as  well  settle  this.  General,  and  see 
who  is  right.  I  refer  to  the  entry  in  the  minutes  in  the  case  of  Eobin- 
BQSi  v$.  Leger. 

I  call  the  attention  of  the  Court  to  page  fifteen  of  the  printed  testi- 
mony. It  is  in  reference  to  a  fact  that  I  asserted  was  disclosed  by  the 
testimony — ^that,  as  to  Allan  P.  Dudley  being  guilty  of  unprofessional 
conduct,  which  General  Williams  alleged  yesterday,  in  asserting  that  he 
was  not  to  be  believed,  all  of  that  unprofessional  conduct  transpired  in 
the  sight  of  Judge  Hardy;  and  that  ne  did  not  even  remove  the  Attor- 
ney from  his  Court,  did  not  rebuke  the  act,  but  tolerated  it,  and  made 
himself  a  party  to  it.    Brockway  testifies  as  follows : 

^  I  thought  th«a,  as  the  responsibility  of  the  trial  would  be  thrown  on 
Mr.  George,  we  would  go  to  trial." 

Mr.  WiHimM. — You  are  not  reading  the  order,  or  entry. 
Mr,  £dgerUm,'^lt  is  in  this  connection. 
81 


642 

Mr.  Williams. — We  admitted  the  teBtimony,  but  denied  the  order. 

Mr.  Edgerton. — [Continuing  to  read.]  "  In  a  moment,  A.  P.  Dudley 
came  in.  There  had  been  some  talk  in  my  presence.  I  was  sitting  in 
Leger's  hotel,  and  Dudley  came  in  and  said  he  had  been  employed  for 
the  defendants  in  the  case.'' 

You  will  recollect  that  Allan  P.  Dudley,  and  Brockway  and  Adams, 
had  been  employed  for  the  plaintiff.  Adams  had  been,  and  that  is  the 
same  thing,  so  far  as  Dudley  was  concerned;  it  was  their  office.  And 
Mr.  George  was  for  the  defendants.  Brockway  was  Attorney  of  record 
for  the  plaintiff  in  the  case.  Dudley  and  Adams  had  assisted  Brockway 
in  the  case  before,  in  Judge  Hardy's  Court.  Dudley  and  Adams  were 
both  together,  and  made  a  unit,  so  far  as  this  case  is  concerned. 

Brockway  continues: 

''  I  was  sitting  in  Leger's  hotel,  and  Dudley  came  in  and  said  he  had 
been  employed  for  the  defendants  in  the  case.     I  think  Judge  Hardy  was 

F resent ;  he  was  out  and  in,  and  I  think  was  present  at  this  conversation, 
told  Dudley  he  should  not  help  try  it  for  the  defence ;  that  his  office 
had  helped  try  it  for  the  plaintiffs  once,  when  Adams,  his  partner,  had 
sat  by  me  and  taken  notes  for  the  plaintiffs,  and  that  he,  Dudley,  should 
not  act  for  the  defendants.  He  said  that  he  should  ;  that  he  had  taken 
a  fee,  and  should  help  empanel  a  jury,  at  any  rate.  I  told  Judge  Hardy 
that  Al.  Dudley  should  not  help  try  that  case  for  the  defendants,  unless 
the  Court  decided,  in  Court,  that  a  man  had  a  right  to  do  it,  after  having 
helped  try  it  on  the  other  side.  The  Judge  told  me  not  to  do  any  such 
thing ;  '  Let  him  try  it ;  the  quicker  he  kills  himself,  the  better  it  is  for 
you.' " 

Pretty  advice  and  counsel  that,  from  a  Judge,  in  regard  to  such  a 
transaction ! 
Now  let  us  see  the  entry  when  the  case  was  called.    Page  fonrteen. 

"  The  entry  is  on  page  567,  under  date  of  case — *  J.  E.  Eobinson  et  i^ 
w.  George  Leger  et  al. — S.  "W.  Brockway  appears  for  plaintiffs,  and  ob 
his  motion  the  case  is  ordered  set  for  trial  Wednesday,  February  12th/ 
On  page  580,  under  date  of  February  twelfth,  eighteen  hundred  and 
sixty-two,  the  detailed  entry  in  the  record  is :  *  J.  R.  Robinson  et  al.  w. 
Geo.  Leger  et  al. — In  this  action,  S.  W.  Brockway  and  A.  C.  Adams 
appeared  for  plaintiffs,  and  W.  P.  George  and  A.  P.  Dudley  for  the  de- 
fendants ;  and,  by  consent  of  Counsel,  the  case  is  ordered  continued. 
"W.  P.  George  withdraws  from  the  case ;  whereupon  the  Court  adjourned 
until  to-moiTow  at  10  o'clock.    James  H.  Habdy.'  " 

There  is  James  H.  Hardy's  signature  to  the  minutes  of  the  Court 
showing  it. 

Mr.  Williams. — But  where  is  the  order  that  Dudley  should  be  substitu- 
ted? 

Mr.  Edgerton. — I  never  said  anything  about  any  order ;  of  any  order 
substituting  anybody. 

I  say  that  transaction  was  known  to  Judge  Hardy.  The  minutes  of 
his  Court,  over  his  own  signature,  show  that  he  personally  knew  of  thiB 
disgraceful  transaction,  wnich  General  Williams  says  ought  to  have  dis- 
barred Allan  P.  Dudley.  And  Judge  Hardv  never  even  rebuked  it,  but 
on  the  contrary,  says  to  Brockway :  "  Let  him  try  it.  The  quicker  he 
kills  himself,  the  better  it  is  for  you."  Nice  conduct  for  a  gravt^  an  hamai^ 
and  an  upright  Judge  I 
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Judge  Hardy. — ^Let  me  call  the  attention  of  the  Court  to  the  fact,  that 
no  Court  has  been  held  there  since.  It  is  said  that  I  ought  to  have  dis- 
barred Allan  P.  Dudley;  but  there  has  been  no  Court  there  since. 

Mr.  Edijerton. — Well,  let  me  argue  my  case.  There  is  the  evidence ;  I 
have  called  the  attention  of  the  Court  to  it,  and  made  my  comments 
upon  it.  I  do  not  wonder  at  the  sensitiveness  of  the  Defence  on  that 
Bubject. 

Mr.  Williams. — ^We  are  sensitive  as  to  your  misstatements-  I  know 
you  would  not  make  them  intentionally. 

Mr.  Edgerton. — Certainly  not.  But  I  think,  if  you  would  read  the  evi- 
dence, General  Williams,  you  will  see  that  I  am  right. 

Now,  then,  there  is  one  other  charge,  which  I  hold  is  amply  proved, 
which  ought  to  remove  Judge  Hardy  from  office. 

General  Williams  says  you  do  not  sit  here  as  the  censors  of  the  pri- 
vate morals  of  Judge  Hardy.  I  agree  to  it.  He  can  be  as  habitually 
drunk  as  he  pleases  to  be,  out  of  term  time,  when  he  is  not  engaged  in 
the  business  of  his  Court,  and  perhaps  not  be  punishable  by  Impeach- 
ment. But  if,  while  he  is  in  the  exercise  of  his  office,  while  he  is  in  the 
discharge  of  official  duty,  it  is  proved  to  you  that  he  has  been  under  the 
influence  of  liquor,  has  brought  the  high  position  that  he  holds,  into  dis- 
repute, has  been  so  lost  to  a  sense  of  self-respect,  and  respect  for  that 
position,  as  to  be  drunk  upon  his  bench — I  hold,  that  even  in  California 
that  ought  to  remove  a  judicial  officer  from  place.  And  it  is  not  proven 
in  one  instance  only.  The  evidence  fully  shows  that  Judge  Hardy  has 
repeatedly,  during  the  terms  of  his  Court,  and  twice,  while  sitting  as  a 
Judge,  been  intoxicated. 

HL  J.  Tilden,  on  pages  ninety-seven  and  ninety-eight,  swears  about 
Hardy  being  drunk  on  one  occasion,  when  on  the  bench,  doing  chamber 
business ;  and  he  says  there  is  no  mistake  about  it.  He  saw  nim  there. 
And  he  goes  on  to  tell  how  he  discovered  it ;  and  he  says  this  Judge  was 
BO  sodden  with  rum,  that  it  betrayed  itself  in  the  muscles  of  his  face,  in 
his  eyes,  in  the  manner  in  which  he  walked,  and  in  the  manner  in  which 
he  gave  utterance  to  what  he  said.  That  one  occasion  is  sworn  to  by 
Tilden,  Boucher,  Wood,  and  C.  P.  Dudley ;  and  there  is  not  a  word  of 
evidence  in  the  case  controverting  it. 

Again :  Here  are  some  six  or  seven  witnesses,  who  swear  generally 
that  they  have  seen  Judge  Hardy,  during  the  terms  of  his  Court,  under 
the  influence  of  liquor. 

Genung,  one  witness,  swears  that  he  has  seen  him  under  the  influence 
of  liquor  in  the  Court  room,  and  in  the  Clerk's  and  Sheriff's  offices,  dur- 
ing Court  time. 

Two  other  witnessed  swear  that  it  was  his  habit,  at  intermissions,  to 
go  to  the  saloon  of  Leger,  his  friend,  for  whom  he  would  use  his  discre- 
tion, and  tipple  there,  to  the  extent  of  five  or  six  drinks,  during  a  recess. 

And  I  hold,  that  by  every  rule  of  estimating  the  value  of  evidence,  it 
is  conclusively  proved,  that  during  the  trial  of  the  McDermott  vs.  Higby 
case,  he  was  drunk. 

What  witnesses  do  they  put  on  the  stand,  on  that  subject  ?  And  mark 
the  discrepancy  in  the  testimony  in  regard  to  it. 

Dr.  Hepburn,  who  is  first  put  on,  I  believe,  swears  that  he  went  away 
from  the  Court  before  the  jury  came  back,  and  did  not  go  back  again. 
He  could  not  have  observed  what  transpired  in  the  meantime.  Thomp- 
son, the  foreman  of  the  jury,  swears  that  he  did  not  discover  anything 
at  all.    And  Irvine  does  a  very  unusual  thing ;  a  thing  I  never  noticed 
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before.    He  do^s  this  Judge  from  morning  to  night ;  says  he  was  staod- 
inff  there,  and  he  did  not  see  anything. 

But  Adams  comes  on  the  stand,  and  says  he  did  see  something  unusual 
in  Judge  Hardy's  conduct ;  and  he  undertakes  to  account  for  it. 

The  theory  is  :  That  Judge  Hardy  was  under  the  influence  of  saddened 
feeling.  He  had  been  so  deeply  moved;  his  nice,  delicate,  strongly 
nervous  organization,  had  been  so  disturbed  bv  an  affidavit,  presented  by 
TV.  L.  Dudley,  and  his  accompanying  remarks,  at  eleven  o'clock  in  the 
morning,  that  he  could  not  read  a  charge  clearly  at  eleven  o'clock  at 
night ;  so  that  people  thought  his  tongue  was  thick,  and  that  he  was 
drunk. 

Now,  let  us  see  how  much  disturbed  he  was,  and  how  much  saddened 
he  was  in  tone. 

He  went  and  took  supper,  and  drank  claret,  they  say,  at  least ;  tippling 
there  in  Leger's  saloon,  with  this  same  Bill  Dudley,  whose  remarks,  they 
say,  had  excited  Judge  Hardy  so  much,  and  put  him  so  greatly  off  his 
equilibrium — this  same  Bill  Dudley,  who,  according  to  the  theory  of  the 
Defence,  had  so  aroused  Judge  Hardy  that  he  could  not  read  a  charge 
without  stuttering,  and  rolling  his  tongue  like  a  piece  of  sole  leather. 
He  was  there,  tippling  with  Dudley  and  Irvine,  at  half  past  seven  o'clock. 

Mr,  TTiY/iama.— There  is  no  such  evidence. 

Mr.  Edgerton. — The  testimony  is,  that  Judge  Hardy  and  Irvine  and 
Dudley  were  at  sjJPper  together,  at  half  past  seven  o'clock. 

Mr.  WiUtams. — The  evidence  is,  that  they  were  sitting  at  the  dinner 
table,  where  they  drank  some  claret.  The  only  evidence  is,  that  at  the 
dinner  table  Judge  Hardy  drank  some  claret.  There  is  no  other  evi- 
dence that  Judge  Hardy  drank  anything  on  that  day,  except  ginger  and 
soda  pop.  But  there  is  evidence  that  he  refused  to  drink,  several  times, 
on  that  da}'-. 

Mr.  Edgerton. — I  hold  that  I  am  right,  and  that  the  evidence  will  bear 
me  out.  But  I  have  not  time  to  re^r  to  the  evidence  in  detail  on  this 
point.  There  is  William  L.  Dudley,  for  one.  I  can  give  the  names  of 
some  of  the  witnesses  to  this  point.  William  L.  Dudley  swears,  that 
about  the  time  the  Court  adjourned  to,  and  Higby  came  in  there  and 
found  them,  it  was  half  past  seven  o'clock.  Higby  was  finding  fault 
and  expressing  some  astonishment  that  the  Court  should  be  there,  drink- 
ing claret,  so  late. 

Mr.  Williams. — There  is  not  one  word  about  his  having  found  £ftult . 
with  Judge  Hardy's  drinking  wine. 

Mr.  Edgerton. — There  is  the  evidence  of  the  Sheriff,  and  of  two  officers 
of  his  own  Court :  one  of  them,  Mr.  Genung,  swearing  that  be  has 
seen  Judge  Hardy,  time  and  time  again,  under  the  influence  of  liquor, 
in  the  streets,  in  the  saloons,  in  his  Court  room;  swears  he  was  drunk 
that  night. 

Then  comes  another  of  their  own  witnesses,  Mr.  Paul,  the  Sheriff  of 
that  county. 

Mr.  WiUiams. — Genung  is  your  witness. 

Mr.  Edgerton. — Mr.  Paul  swears  that  Judge  Hardy  was  under  the  influ- 
ence of  liquor  on  that  night.    He  discovers  it. 

"  Q. — Have  you  ever  seen  Judge  Hardy,  while  holding  Ins  Court,  in 
any  degree  under  the  influence  of  liquor  ? 
A. — Only  once. 
Q. — When  was  that  ? 
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A. — That  was  the  last  day  of  the  last  term  of  the  Court — the  Febru- 
ary term. 

Q. — What  time  in  the  day,  or  night  ? 

A. — It  was  ten  or  eleven  o'clock  in  the  night. 

Q. — About  the  time  the  jury  was  retiring — ^is  that  the  time  you  mean  ? 

A. — Yes. 

Q. — Was  it  before  or  after  the  jury  went  out  ? 

A. — I  think  it  was  just  as  they  went  out.  That  is  my  impression.  It 
may  be  after  they  went  out,  though. 

Q. — What  did  you  see  then  that  attracted  your  attention  to  Judge 
Hardy  ? 

A. — Well,  I  thought  that  Judge  Hardy  was  under  the  influence  of 
liquor  at  that  time. 

Q. — ^What  made  you  think  so  ? 

A. — Well,  I  do  not  know,  I  am  sure,  what  made  me  think  so.  His 
conduct,  I  suppose,  and  the  way  he  talked. 

Q. — ^You  judged  by  Judge  Hardy's  conduct  ? 

A. — Yes. 

Q. — ^Was  this  out  of  the  Court,  or  in  it  ? 

A. — I  noticed  him  when  not  on  the  bench.  It  was  after  Judge  Hardy 
left  the  bench  that  I  noticed  him. 

^^  ^fc  ^^  ^^  ^^  ^p  ^^  ^^  ^^  0^  ^^  ^^ 

Mr.  Campbell, — Where  was  Judge  Hardy  when  you  noticed  him  under 
the  influence  of  liquor  on  the  occasion  you  have  referred  to  ? 

A. — It  was  in  the  Court  room. 

Q. — In  what  part  of  the  Court  room  ? 

A. — Well,  I  do  not  know.  It  was  ritfht  about  in  the  centre  of  the 
Court  room,  when  he  came  down  off  the  oench. 

Q. — Was  that  immediately  after  the  jury  retired  ? 

A. — Yes. 

Q. — What  peculiarity  in  Judge  Hardy's  manner  did  you  then  observe  f 

A. — Well,  he  spoke  a  little  thick.  He  did  not  speak  with  the  same 
clearness  and  distinctness  as  usual.'' 

Now,  let  us  see  how  saddened  he  was  in  tone  on  the  last  day  of 
his  Court — ^^  something  past  midnight,  on  Saturday  night."  How  ftiU 
and  sonorous  his  voice  becomes,  when,  on  that  occasion,  he  is  on  his  way 
to  Lcger's  saloon — so  loud  that  he  is  heard  all  through  that  community, 
exclaiming :  "  I  am  now  off  the  bench ;  my  Court  is  adjourned.  My 
mother  was  born  in  the  South ;  by  Grod,  I  am  a  rebel,  and  I  don't  care 
a  damn  who  knows  it." 

There  was  not  much  sadness  about  that  tone. 

Mr.  Williams. — He  had  got  away  from  your  hounds  then. 

Mr.  Edgerton. — He  had  got  into  the  free  air,  away  from  his  Court,  off 
from  his  bench.  His  tongue  would  play  a  little  freer  when  he  got  upon 
a  topic  of  that  kind,  than  when  he  was  giving  instructions  in  his  Court 
to  a  jury. 

Five  jurors  swear  positively,  that  they  observed  that  he  was  drunk  in 
his  Court.  And  in  addition,  eight  witnesses  come  to  your  bar  and  swear 
positively,  that  they  observed  his  inebriation  on  the  bench  on  that  occa- 
sion— that  he  was  intoxicated  to  such  an  extent  as,  partially,  at  least,  to 
make  him  a  bad  public  example,  and  partially  to  disqualify  him  from  the 
discharge  of  his  duty. 
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It  is  suggested  to  me  that  my  time  has  expired. 

I  have  no  disposition  to  trespass  further  upon  the  attention  of  this 
Court,  after  its  long  and  arduous  labors. 

In  conclusion,  I  have  simply  to  say,  that,  in  behalf  of  the  Managers 
for  the  Assembly,  in  this  case,  in  behalf  of  myself  and  the  other  Coun- 
sel for  the  Prosecution,  I  feel  called  upon  to  say  that  we  are  under  very 
great  obligations  to  the  members  of  this  Court  for  the  patience  and 
kindness  that  have  been  extended  by  them  to  us. 

And,  Mr.  President,  we  thank  you,  Sir,  for  the  very  able,  dignified, 
and  impartial  manner,  in  which  you  have  presided  over  these  proceed- 
ings. 


Senator  Irwin, — I  desire  to  state  that  there  is  another  person  of  the 
same  name  as  mine,  who  has  given  evidence  in  this  case,  and  whose  tes- 
timony has  been  referred  to  in  the  course  of  the  argument.  I  would 
like,  if  possible,  to  have  any  confasion  in  regard  to  our  respective  testi- 
mony avoided.     There  is  another  Mr.  Irwin  — 

Mr,  Williams. — [Interrupting.]  Another  man  entirely.  His  name  is 
Irvine,  not  Irwin. 

Mr.  Edgerton. — Mr.  President,  it  was  to  the  testimony  of  Senator  Ir- 
win that  I  referred  when  speaking  of  the  disloyal  toast  given  at  the  St 
George  Hotel.     He  testified  in  regard  to  that  matter.     It  was  Mr.  Wil- 
liam Irvine,  of  San  Andres,  who  testified  in  regard  to  the  charge  con 
tained  in  the  Seventh  Article. 

I  would  not  have  it  understood  by  this  Court,  or  this  audience,  that  I 
think  Senator  Irwin  would  follow  Judge  Hardy  one  single  inch,  for  a  drop 
of  whiskey.     [Merriment.] 

RECESS. 

Senator  Parks. — I  move  that  the  Court  take  a  recess  for  half  an  hour. 
Senator  Crane. — It  may  as  well  be  announced  here,  now,  that  when  we 
meet  here  again  we  go  into  secret  session. 

To  this  suggestion  of  Senator  Crane,  there  was  a  general  exclamatory- 
reply  :  "  Not"  "  No  I"  "  No !" 

■ 

The  motion  of  Senator  Parks  was  agreed  to,  and  the  Court  took  a  re- 
cess until  twenty  minutes  past  twelve. 
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VOTE  ON  THE  ABTIOLBS,  AND  SENTENCE 


BOLL    OALL. 

The  time  of  the  receas  having  expired,  at  quarter  to  one  the  Court 
reassembled. 

The  Presiding  Officer, — The  Secretary  will  call  the  roll  of  the  Senate. 
On  the  calling  of  the  roll  the  following  named  Senators  responded  : 

Messrs.  Baker,  Banks,  Bogart,  Bumell,  Chamberlain,  Crane,  Denver, 
Gallagher,  Gaskill,  Harriman,  Hathaway,  Heaoock,  Hill,  Holden,  Irwin, 
Kimball,  Kutz,  Lewis,  Nixon,  Oulton,  Parks,  Perkins,  Porter,  Powers, 
Qnint,  Bfaodes,  Shafter,  Soule,  Shurtleff,  Yan  Dyke,  Warmcastle,  Watt, 
and  Williamson. 

The  following  named  Senators  were  absent : 

Kessrs.  De  Long,  Harvey,  Merritt,  and  Vineyard. 
Senators  Doll,  Facheco,  and  Thomas,  were  absent  on  leave. 

The  Prending  Officer, — The  Sergeant-at-Arms  will  take  a  list  of  the 
absentees,  and  produce  them  in  Court. 

82 


650 

The  Ser^eaDt-at-Arms,  having  been  dispatched  for  the  absentees, 
returned  with  Senators  Harvey,  Merritt,  and  Vineyard. 

The  Sergeant-at-Arms  returned  that  he  was  unable  to  produce  Senator 
De  Long. 

Thirty-six  Senators  were  present. 

INQUIRIES. 

Senator  Irwin. — ^Ifr.  President,  are  we  now  sitting  in  Senate,  or  in 
Court? 

The  Presiding  Officer. — It  seems  to  me  that  the  session  of  the  Court 
must  be  held  as  continued.    The  Court  itself  was  continued  to  this  hour. 

Senator  Perkins, — Mr.  President,  are  all  those  who  were  marked  afi 
absent,  on  the  calling  of  the  roll,  now  present  ? 

The  Secretary. — All  are  here,  except  Senator  De  Long. 

AS  TO  SITTING  WITH  CLOSED  DOORS. 

Senator  Perkins. — Would  it  be  in  order  now  for  the  Court  to  determine 
whether  we  shall  act  upon  these  Articles  of  Impeachment  with  closed 
doors,  or  not  ? 

The  Presiding  Officer. — Undoubtedly  it  is  competent  for  the  Court  to 
determine  that  matter  now. 

Senator  Perkins. — In  order  to  test  the  sense  of  the  Court  upon  that 
subject,  I  would  move  that  we  act  upon  these  Articles  of  Impeachment 
in  open  Court. 

Senator  Crane. — I  second  the  motion. 

The  Presiding  Officer. — The  question  is  : 

<^  Will  the  Court  act  upon  these  Articles  of  Impeachment  with  open 
doors  ?" 

The  motion  of  Senator  Perkins  was  agreed  to,  by  a  unanimous  vote. 

PILING  OPINIONS,   AND   MODE  OP  VOTING. 

President  Shafter. — ^At  the  commencement  of  this  trial,  Senators,  I  no- 
tified the  Court,  that  as  a  member  of  the  Senate,  I  should  desire  to  have 
the  opportunity  to  express  the  reasons  for  my  judgment  in  the  case. 

I  still  desire  to  put  on  file,  in  the  record  here,  my  reasons  for  the  judg- 
ment which  I  shall  render  on  these  Articles  of  Impeachment. 

But,  as  other  Senators  may  or  may  not  desire  to  avail  themselves  of 
this  privilege,  I  proposed  that  a  list,  which  is  ordinarily  termed  a  roll, 
be  prepared,  upon  which  the  names  of  the  Senators  are  arranged  in 
alphabetical  order,  and  against  which  spaces  are  marked,  headed  by  the 
numbers  of  the  several  Articles  of  Impeachment,  up  to  the  Twenty- 
Second.  When  the  name  of  a  Senator  is  called,  he  can  render  his  de- 
cision upon  each  one  of  the  Articles  in  their  order.  This  will  avoid  the 
necessity  of  calling  the  entire  roll  of  the  Court  upon  each  and  every  one 
of  the  Articles.  The  name  of  the  Senator  bemg  called,  he  may  be 
asked  for  his  vote  upon  the  First  Article — "  Is  the  Respondent  guUty,  or 
not  guilty,  under  that  Article  V — "  Yes,"  or  "  No  " — ^and  upon  his  answer- 
ing vote  upon  that  Article  being  recorded,  he  may  be  called  upon  for  hia 
decision  upon  each  and  every  one  of  the  following  Articles,  in  their 
order,  and  in  like  manner. 
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Is  it  your  pleasure  that  the  vote  be  taken  in  that  manner  ?  The  list 
is  here,  already  prepared. 

Do  you  desire  that  the  vote  be  taken  upon  the  Articles  in  this  manner, 
and  not  in  detail,  by  calling  the  entire  roll  of  the  Court  upon  each  and 
every  Article  separatel}''  ? 

Senator  Rhodes. — ^I  desire  to  state,  that  I  think  it  is  the  wish  of  the  ma- 
jority of  the  Senators  that  the  President  first  deliver  his  opinion  in  the 
case,  for  the  information  of  the  Senate.  If  it  is  to  be  read  at  all,  I 
think  it  would  be  the  general  desire  to  have  it  read  now ;  and  I  accord- 
ingly move  that  we  proceed  in  that  form. 

Senator  Merritt. — No,  Sir !  We  do  not  want  the  President's  opinion  on 
this  case.  He  desires  to  put  his  opinion  on  record,  for  his  own  satisfac- 
tion ;  and  I  have  no  objection  to  his  enjoying  that  privilege.  But  if  he 
is  permitted  to  read  his  opinion  here  before  the  vote  is  taken,  it  will 
throw  the  whole  matter  open  for  debate. 

Senator  Lewvt. — Of  course  it  will.  We  have  already  agreed,  as  I  un- 
derstand it,  to  take  the  vote  on  the  Articles  without  debate. 

The  Presidlruj  Officer. — I  shall  only  claim,  as  one  of  the  Judges  of  this 
Court,  the  right  to  file  my  opinion  on  this  case  in  the  records  here. 

Senator  Parks. — I  would  like  to  inquire  when  the  President  desires  to 
file  that  opinion. 

The  Presiding  Officer. — I  suppose  I  have  that  privilege  at  any  time. 
Senator  Parks. — I  am  aware  that  we  have  adopted  a  rule  declaring 
that  the  vote  shall  be  taken  on  these  Articles  without  debate.  If  that 
were  not  so,  I  would  be  willing  to  hear  Ihe  President's  opinion  in  the 
case.  It  seems  to  me  as  though  he  had  a  peculiar  right  to  present  his 
opinion  here,  inasmuch  as  he  has  not  only  been  the  Presiding  Officer  of 
this  Court,  but,  also,  a  witness  in  the  case.  So  far  as  I  am  concerned, 
I  would  like  to  see  that  rule  changed,  so  as  to  allow  every  Senator  to 
briefly  express  his  opinion  in  the  case.  But  I  take  it,  that  if  one  of  the 
Senators  is  allowed  to  state  his  opinion  in  the  premises,  every  other 
Senator  would  desire  to  avail  himself  of  a  like  opportunity.  And  I 
certainly  should  object  to  giving  an  advantage  or  precedence  to  one 
Senator  over  another,  in  regard  to  this  case.  I  would  like,  myself,  to 
have  fifteen  minutes  in  which  to  give  my  views  on  this  case ;  but  I  am 
willing  to  vote  without  enjoying  that  privilege. 

The  Presiding  Officer. — I  understand  that  the  rule  was  adopted  for  the 
purpose  of  cutting  off  any  debate  or  discussion  in  regard  to  the  several 
Articles.  I  do  not  understand,  that,  under  it,  any  Senator  is  deprived 
of  the  privilege  of  briefly  stating  his  reasons  for  the  particular  vote 
which  he  may  be  called  upon  to  give. 

Senator  Crane. — I  propose  that  any  Senator  be  allowed  to  rise  in  his 

flaco  when  his  name  is  called,  and  state  the  reasons  for  his  vote.  As 
understand  the  rule,  it  does  not  prohibit  a  Senator  from  giving  orally 
the  reasons  for  the  judgment  he  pronounces.  It  is  not  absolutely  neces- 
sary that  he  write  those  reasons  out,  and  file  them  here.  I  presume 
that  such  a  privilege  may  be  accorded  under  the  rule  which  we  have 
adopted. 

Senator  Quint. — I  do  not  think  that  there  is  any  rule  which  would  pre- 
vent a  Senator  from  doing  that. 

Senator  Crane. — In  my  opinion,  there  is  a  very  evident  and  palpable 
difference  and  distinction  between  a  Senator  giving  his  opinion  on  a 
question  and  debating  a  question.  I  simply  wish  to  give  my  reasons  for 
my  judgment.  That  is  what  I  understand  we  are  permitted  to  do  under 
the  rule. 
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The  Presiding  Officer. — There  ie  no  judgment  whatever  prononnced  by 
Senators  in  this  manner.  It  is  a  mere  matter  of  votes,  and  reasons  for 
votes.     The  judgment  is  another  thing  entirely. 

Senator  MerritL — I  understand  that  we  are  to  take  a  vote  on  each  of 
the  Articles  separately ;  and  that  as  their  names  are  called  on  the  differ- 
ent Articles,  Senators  are  to  state  specifically  whether  they  decide  that 
the  defendant  is  guilty  or  not  guilty  under  the  particular  Article  on 
which  the  roll  is  bein^  called.  Then,  if  the  Defendant  is  found  guilty 
under  one  or  more  of  tue  Articles  of  Impeachment,  we  proceed  to  pro- 
nounce the  judgment  of  the  Court.  I  understand  that  it  takes  a  two-thirda 
vote  to  convict.  After  we  have  voted  upon  all  the  Articles  of  Impeach- 
ment, wo  pronounce  the  judgment  of  the  Court,  if  the  defendant  has 
been  found  guilty  under  any  one  of  those  Articles.  That  judgment  may 
be  a  removal  from  office,  with  perpetual  disqualification  for  official  eligi- 
bility attached,  or  it  may  be  a  removal  from  office  without  future  dis- 
qualification, or  it  may  be  merely  a  suspension  from  office.  As  I  ander- 
stand  it,  the  judgment  of  the  Court,  if  we  are  called  upon  to  pronoance 
it,  may  take  any  one  of  these  several  forms. 

Am  I  correct  ? 

The  Presiding  Officer. — That  is  correct. 

The  Defendant  cannot  be  convicted  without  a  concurrence  of  two 
thirds  of  the  members  present  in  the  verdict  that  he  is  guilty  under  one 
or  more  of  the  Articles  of  Impeachment.  If  two  thirds  of  the  members 
of  this  Court  vote  that  the  Respondent  is  guilty  under  any  of  the  Articles 
of  Impeachment,  the  Court  Will  then  proceed  to  pass  judgment.  After 
conviction,  the  Senate  will  immediately,  or  at  such  other  time  as  they 
may  see  fit  to  appoint,  proceed  to  pronounce  judgment,  which  shall  be  in 
the  form  of  a  resolution,  to  be  entered  upon  the  Journals  of  the  Senate, 
with  the  vote  attached.  The  vote  upon  the  conviction  under  any  of  the 
Articles,  will,  in  like  manner,  be  entered  on  the  Journals  of  the  Senate. 

My  own  impression  is,  that  it  is  the  right  of  every  Senator  to  express 
his  reasons  for  the  opinion  which  he  may  be  called  upon  to  give  on  the 
different  Articles  of  impeachment. 

Senator  Perkins. — Then,  in  order  to  test  the  sense  of  the  Court,  I  move 
you  that  the  vote  be  taken  on  each  Article  without  debate. 

Senator  Crane, — You  cannot  get  me  to  vote  under  such  a  rule.  If  that 
rule  is  adopted,  I  shall  not  vote  at  all. 

Senator  Perkins. — Now,  if  a  Senator  is  permitted  to  explain  bis  vote 
here,  it  is  equivalent  to  allowing  him  to  discuss  all  the  issues  raised  in 
this  trial.  Because,  if  he  is  allowed  to  explain  his  vote  on  one  Article 
of  Impeachment,  he  must,  of  course,  be  allowed  to  explain  his  vote  on 
every  Article.  Now,  wo  have  heard  all  the  testimony  and  all  the  argu- 
ments on  both  sides.  Let  us,  then,  proceed  to  vote  on  the  Articles  of 
Impeachment,  and  if  the  Bespondent  is  convicted  on  any  one  of  them, 
then  the  Court  can  determine  whether,  on  the  pronouncing  of  the  judg- 
ment. Senators  may  discuss  the  issues  in  the  case.  I  think  that  would 
be  the  proper  course  to  pursue.  But  if  the  door  is  opened,  so  as  to  allow 
us  to  discuss  these  Articles  as  we  proceed  to  vote  upon  them,  we  shall 
need  to  postpone  the  adjournment  of  this  Legislature  for  anotber  week, 
which  we  cannot  do,  because  the  other  House  will  not  consent  to  a  fur- 
ther extension  of  time.  Now,  we  are  limited  until  twelve  o'clock  to- 
morrow ;  and  I  undertake  to  say  that  it  would  be  perfect  folly  to  think 
that  we  could  get  through  with  this  trial  by  that  time,  if  each  Senator 
was  allowed  to  explain  his  vote  upon  these  Articles  of  Impeachment 
If  that  liberty  is  granted — ^and  if  one  Senator  has  the  right  to  explain 
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his  vote  here,  every  Senator  will  take  advantage  of  the  same  right — we 
shall  eonsnme,  in  our  explanations  in  regard  to  this  first  Article  on  the 
list,  the  time  that  will  intervene  between  now  and  to-morrow  at  high 
noon.  Now,  I  hope  that  this  Court  will  do  no  such  thing.  I  hope  that 
they  will  sustain  the  motion  to  vote  on  these  Articles  without  debate.' 
And  if  we  find  the  Respondent  guilty  on  anv  one  of  these  Articles,  then 
Senators  may  have  an  opportunity  to  explain  when  we  come  to  pro- 
nounce judgment. 

Senator  Quint. — As  I  understand  the  motion  of  the  Senator,  it  is  this : 
That  the  votes  on  the  Articles  shall  be  taken  without  debate.  We  al- 
ready have  a  rule  to  that  effect  The  simple  question  here  is,  whether 
Senators  shall  have  a  right  to  explain  and  give  their  reasons  for  the  vote 
which  they  are  about  to  cast. 

Senator  Ferkhis. — That  would  involve  a  discussion  of  the  issue  pre- 
sented in  the  Articles. 

Senator  Quint, — I  do  not  think  so.  There  is  a  difference  between  a 
Senator  giving  his  reasons  for  his  vote,  and  arguing  the  questions  in- 
volved in  the  Articles. 

Senator  Merritt. — It  will  be  recollected,  that  at  the  time  the  Senate  de- 
clared that  the  testimony  in  this  case  was  closed,  I  offered  an  order, 
which  was  adopted  by  a  large  vote,  which,  after  fixing  the  time,  or 
limiting  the  time,  for  argument — which  portion  of  the  order  was 
amended — provided  that  the  Court,  after  voting  upon  the  Articles  of 
Impeachment,  should  proceed  to  pronounce  judgment,  without  debate. 
I^ow,  it  seems  to  me  that  that  order  settles  this  question.  If  any  Sen- 
ator desires  to  file  his  reasons  for  his  vote,  in  order  that  they  may  go  to 
the  country,  and  upon  the  record,  why,  1  am  in  favor  of  allowing  him  to 
do  so.  I  should  object  to  any  Senator  filing  any  written  opinions  at 
all;  but  I  know  that  the  Senator  from  San  Francisco,  the  President  of 
this  Court,  may  naturally  have  peculiar  reasons  for  desiring  to  file  his 
opinion  in  the  case.  He  occupies  rather  an  anomalous  position  here,  in- 
asmuch as  he  is  not  only  a  Senator,  and  the  Presiding  Officer  of  this 
body,  but,  also,  a  witness  in  this  case.  As  has  been  suggested,  there  are 
peculiar  reasons  why  he  should  desire  to  procure,  and  avail  himself  of, 
such  a  privilege  as  this.  In  the  course  of  his  examination  here,  as  a 
witness,  he  volunteered  some  testimony,  which  he  afterwards  found  was 
not  entirely  correct.  If  he  desires  to  vindicate  himself,  and  set  himself 
right  on  the  record,  I  have  no  objections  to  his  doin^  so.  But  I  object 
to  opening  this  whole  question  here  for  discussion.  It  would  make  the 
debate  interminable.  I  am  not  afraid  to  give  my  vote  here  without  pre- 
fixing or  appending  a  long  explanatory  speech.  I  have  no  objection  to 
the  motion  made  by  the  Senator  from  San  Francisco,  (Perkins,)  but  I  do 
not  think  there  is  any  necessity  for  it.  I  think  that  we  have  already 
definitely  settled  this  matter. 

The  Presiding  Officer, — The  question  before  the  Court  is  on  the  motion 
of  the  Senator  from  San  Francisco,  Mr.  Perkins  : 

Shall  the  vote  be  taken  on  each  one  of  these  Articles,  without  debate  ? 

Senator  Crane, — Before  the  vote  is  taken  on  that  motion,  I  want  to  state 
that  I  cannot  be  compelled  to  vote  with  any  such  gag  in  my  mouth. 
Senators  cannot  compel  me  to  give  my  determination  on  either  one  of 
these  Articles  here,  without  allowing  me  to  briefly  assign  my  reasons  for 
my  vote. 

Senator  Perkins, — [Interrupting.]     You  can  file  your  opinion. 
Senator  Crane. — I  do  not  want  to  file  any  opinion.     And  I  do  not  want 
to  consume  any  great  length  of  time  in  giving  my  reasons.    I  am  per- 
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fectly  willing  to  give  my  pledge  that  I  will  not  take  up  one  minute's 
time,  by  the  watch  of  any  Senator  here,  in  delivering  any  speech  which  I 
may  desire  to  make.  But  I  do  want  to  assign  my  reasons  for  my  vote  on 
some  of  these  Articles.  And  as  to  its  taking  a  long  time,  I  say — Better 
consume  the  time  that  is  necessary,  than  do  wrong.  I  apprehend,  that  by 
allowing  the  privilege  which  1  claim  each  Senator  ought  to  enjoy,  in  ex- 
plaining his  vote,  we  shall  not  involve  ourselves  in  any  very  great  expen- 
diture of  time."  I  think  we  can  get  through  with  the  whole  of  these 
Articles  before  the  sun  seta,  while  allowing  each  Senator  the  right  to 
briefly  assign  his  reasons  for  his  vote. 

Senator  Bai-vey. — I  have  a  distinct  recollection  of  the  order  which  was 
introduced  here  by  the  Senator  from  Mariposa,  and  which  is  now  the  es- 
tablished order  of  this  Court.  It  provided  that  the  vote  should  be  taken 
upon  the  several  Articles  of  Impeachment  without  debate.  The  proper 
mode  of  arriving  at  an  issue  in  regard  to  this  question,  would  be  for  some 
Senator  who  dei>ired  to  have  a  change  in  this  respect,  to  make  a  motion 
to  reconsider  the  vote  whereby  that  order  was  adopted.  At  the  same 
time,  this  being  the  order  of  the  Court — that  the  vote  shall  be  taken  on 
the  Articles  without  debate — I  thought  that  any  Senator,  if  he  desired  to 
do  80,  might  iile  a  statement  of  his  reasons,  in  writing,  which  need  not 
necessarily  be  read.  I  hope  that  that  action  will  be  taken,  so  that  we 
may  arrive  at  a  definite  understanding  in  regard  to  this  matter. 

Senator  Rhodes. — I  will  state  this :  Wo  could,  perhaps,  have  got  through 
with  one  or  two  of  these  Articles  in  the  time  which  we  have  consumed 
in  discussing  this  question.  And  I  would  suggest,  that  instead  of  debat- 
ing this  question  now,  we  go  through  with  one  of  these  Articles,  with 
the  understanding  that  each  Senator  shall  be  allowed  to  make  a  mere 
explanation  of  his  vote,  and  thus  we  can  test  whether  we  are  going  to 
consume  an  extravagant  amount  of  time-  by  that  mode  of  procedure. 
There  may  be  one  or  two  Articles  on  which  Senators  are  very  desirom 
to  express  their  opinions ;  while  as  to  the  balance,  they  would  be  per- 
fectly willing  to  vote  without  making  any  remarks  whatever. 

Senator  Bumell. — I  hope  that  this  question  will  be  settled  now.  I  hope 
that  when  the  roll  is  called,  every  Senator  will  be  required  to  give  hifl 
vote  without  debate.  I  hope  that  the  motion  made  by  the  Senator  from 
San  Francisco,  (Mr.  Perkins,)  will  be  sustained.  There  are  thirty-five 
Senators  here.  If  each  one  is  to  be  allowed  to  explain  his  vote,  we  can- 
not fix  any  time  for  the  adjournment  of  this  Court.  No  explanations 
are  necessary.  This  is  the  last  place  in  the  M'orld,  and  the  most  im- 
proper period  of  time,  in  which  to  attempt  to  make  buncombe.  If  I  am 
permitted  to  assign  one  reason  for  casting  a  vote  thus  or  so,  I  may  be 
ready  and  anxious  to  assign  a  hundred  reasons;  and  so  it  will  be  with 
the  other  members  of  this  body.  And  so  we  may  sit  here  until  next 
June,  assigning  reasons,  pro  and  con. 

Senator  Perkins. — The  Senator  from  Alumeda,  (Mr.  Crane,)  thinks  that 
this  would  be  a  "  gag  rule  " — to  use  his  own  language.  He  thinks  that  it 
would  be  putting  a  *'  gag  "  upon  his  mouth,  not  to  allow  him  to  explain 
every  vote  he  gives  here.  Now,  suppose  that  he  does  explain  every  vote 
that  he  gives  hero  ;  how  does  he  stand  then  ?  Why,  his  reasons  would 
not  appeal  to  my  judgment,  perhaps,  or  to  the  judgment  of  other  Sen- 
ators here;  and  he  would  stand  no  better,  after  giving  his  reasons, 
than  he  docs  now.  We  have  listened  to  all  the  testimony  and  the  argu- 
ments that  have  been  given  here,  and  are  responsible  for  the  votes  that 
we  shall  record.  And  I  propose  to  take  that  responsibility  before  this 
Court,  this  community,  and  the  people  at  large.    If  we  are  challenged 
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hereafter  for  onr  action  here,  I  presume  that  we  all  feel  competent  to 
vindicate  ourselves.  And  there  are  abundant  means  and  modes  by  which 
we  can  sustain  our  course,  before  the  public,  if  we  feel  called  upon  to  do 
so. 

Senator  Crane. — I  hope  that  the  motion  of  the  Senator  from  San  Fran- 
cisco will  be  withdrawn,  and  that  the  proposition  of  the  Senator  from 
Santa  Clara  (Ehodes)  will  be  acceded  to. 

Senator  Van  Dyke. — I  would  ask  if  the  motion  of  the  Senator  from  San 
Francisco  is  not  equivalent  to  the  order  introduced  by  the  Senator  from 
Mariposa,  which  is  already  adopted  ? 

Several  Senators, — Yes,  Sir. 

The  Presiding  Officer, — The  motion  before  the  Court  is  : 

Shall  the  vote  on  the  Articles  of  Impeachment  be  taken  without 
debate  ? 

Senator  Perkins'  motion  was  adopted  by  a  nearly  unanimous  vote. 

Senator  Crane, — Now,  what  is  the  effect  of  that  motion  ? 

The  Presiding  Officer, — When  the  name  of  a  Senator  shall  be  called,  he 
shall  vote  on  the  Article  which  has  just  been  read,  without  debate  or 
explanation. 
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THE    VOTE. 


The  Frending  Officer. — The  Court  will  now  proceed  to  vote  upon  the 
First  Article  of  Impeachment. 
The  Secretary  will  read  the  First  Article. 
The  Secretary  read  as  follows : 

"ARTICLE  I. 

At  the  May  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
Calaveras,  the  said  James  H.  Hardy,  being  then  and  there  the  District 
Judge  of  said  District  Court,  a  certain  suit  was  pending  and  at  issue 
therein  before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
wherein  one  Gerrish  Foster  was  plaintiff,  and  one  Fritz  and  others  were 
defendants — that  said  cause  came  on  for  trial  before  said  Hardy,  Distriet 
Judge,  as  aforesaid,  at  Mokelumne  Hill,  the  county  seat  of  said  countj, 
at  said  May  term,  viz  :  on  or  ab'out  the  fourteenth  day  of  May,  A.  D. 
eighteen  hundred  and  fifty-nine ;  that  at  the  trial  of  said  cause  the  said 
James  H.  Hardy,  District  Judge,  as  aforesaid,  unlawfully,  corruptly,  wil- 
fully, fraudulently,  and  with  intent  to  perpetuate  and  lengthen  litigation 
between  the  pfirties  aforesaid,  did  deny  a  certain  motion  for  a  nonsuit 
then  and  there  made  by  the  Counsel  for  the  defendants  in  said  action.'* 

The  Prending  Offijcer. — ^Each  Senator,  when  his  name  is  called,  will  be 
asked: 

How  say  you — Is  the  Bespondent  guilty,  or  not  guilty,  of  the  higb 
crimes  and  misdemeanors  charged  in  this  Article  ? 

Then  the  response  will  be.  Yes,  or  No. 

Senator  Crane. — What  does  "Yes"  mean? 

TJie  Presiding  Officer. — ^If  "  Yes,"  the  Senator  so  responding  votes  that 
the  Eespondent  is  guilty  under  the  Article  on  which  the  vote  is  being 
taken.    If  "  No,"  he  votes  that  the  Bespondent  is  not  guilty. 

Senator  Merritt. — I  suppose  it  would  be  proper  for  Senators  to  answer 
"  Guilty,"  or  "  Not  Guilty." 

Senator  Ferkijis. — ^And  rise  as  they  make  their  response. 

VOTE  ON  ARTICLE  ONE. 


Names. 

Gaflty. 

No(Gaa^. 

Baker 

1 

Banks 

1 

Bogart 

1 
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Names. 

QnUly. 

Not  GuUty. 

Burnell • • • 

1 

Chamberlfliin 

1 

Crane • » 

Denver • 

Gallasrher 

Gaskfll 

HftrVAV-.t.,.,t...Tt...»,t...Tr..t«TTT--TlTT»,.»»Tl.-r--rTT T 

XCarriman  .• • 

1 
1 

"ITft tb  ft  W  A V    ...............  r  ..  r  t  ......  T  t  t  T  t  T  T  «  T  ..  t  ...  T  -  r  t  r  «  t  T  r  -  t  '  *  T  —  r  r 

Seacock 

Hill 

Holden 

Irwin 

Kntz '. 

1 

T/AWlfl  ,,,,,..,......„,,,,..,,.,,.,,,.,.,,,,...•...  trT--,f..T."-Tr--.. 

"M^rritt   ..............................Tr........rT......Tr      tttrTrrtrtT 

Oulton 

Perkins • 

Powers 

• 

Oiiint • 

Khodes 

Soiile 

Van  Dyke 

Vine  vard 

VVarmcastle • 

Watt 

Williamson  

Totals 

5 

81 

EXPLANATION   OF   8ENAT0B  CRANE. 


When  Senator  Crane's  name  was  called  for  his  vote  on  the  First  Arti- 
cle, he  rose  and  said : 

I  hope  that  the  Senate  will  give  me  leave  to  very  briefly  explain  my 
vote  on  this  Article.  I  will  not  exceed  half  a  minute  in  making  my  ex- 
planation. 

Cries  of  "  Object  I"  "  Object !" 

Senator  Crane, — ^N*ow  I  am  called  upon  to  say  whether  the  Defendant 
is  guilty  under  this  Article,  and  I  will  not  occupy  over  thirty  seconds  in 
explaining  my  vote. 

Cries  of  "  Object  V  renewed  from  all  parts  of  the  Senate  Chamber. 

Senator  Crane. — And  I  not  only  will  not  occupy  over  thirty  seconds  in 
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making  my  explanation,  but  I  will  assure  the  Senate  that  it  is  the  only 
indulgence  of  the  kind  that  I  will  ask  throughout  this  vote. 

Cries  of  "  Object !"  and  "  Leave  I" — amid  which  Senator  Crane  oam- 
menced  his  explanation,  which  was  as  follows : 

This  Article  charges  the  Eespondent  with  unlawfully  refusing  to  grant 
a  nonsuit.  The  complaint  had  in  it  an  account  for  money  had  and  re- 
ceived, and  an  account  for  work,  labor  and  services.  Under  that  ae- 
count  a  promissory  note  could  not  have  been  received  in  evidence,  as  aa 
account  for  work  and  labor  could  have  been.  Therefore,  the  Judge 
could  not  grant  a  nonsuit;  and  I  shall  vote  Not  Guilty. 

[Senator  Crane's  announcement  of  his  vote  was  received  with  applause 
by  the  lobby.] 

The  Presiding  Officer, — Persons  in  the  lobby  will  preserve  order  while 
the  vote  is  being  taken. 

Senator  Parks. — I  hope  that  the  Presiding  Officer  will  order  the  lo!>- 
hies  to  be  cleared,  if  another  demonstration  of  this  kind  is  made. 

The  Presiding  Officer. — The  Sergeant-at-Arms  will  be  instructed  to  clear 
the  lobby,  if  order  is  not  preserved  in  that  quarter,  hereafter,  daring  the 
progress  of  the  vote. 

The  Presiding  Ojfficer. — ^The  Secretary  will  read  the  Second  Article. 

The  Secretary  read  as  follows : 

"ABTICLB  n. 

At  the  November  term,  A.  D.  eighteen  hundred  and  fifty-nine,  of  the 
Court  in  the  last  Article  mentioned,  viz :  on  or  about  the  twenty-sixth 
day  of  November,  A.  D.  eighteen  hundred  and  fifty-nine,  a  motion  for  a 
new  trial  in  said  case  in  the  first  Article  mentioned  came  on  for  hearixig 
before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  the  Court 
House  in  said  County  of  Calaveras,  and  the  said  James  H.  Hardy,  being 
and  acting  as  such  District  Judge,  did  then  and  there,  unlawfully,  corruptly, 
wilfully,  fraudulently,  and  with  intent  to  perpetuate  and  lengthen  litiga- 
tion between  the  parties  to  said  suit,  grant  to  the  defendants  therein  a 
new  trial  of  said  cause." 

VOTE  ON  ARTICLE  TWO. 


Names. 

Oiully. 

Not  Gdtr- 

Baker 

1 

Banks 

1 

Boerart 

1 

Burnell 

1 

Chamberlain • 

1 

Crane 

1 

Denver 

1 

Grallagher • 

1 

Gaskill 

1 
1 
1 
1 

Harvev 

Harrimaii ; 

Hathaway 

Heacock 

1 

Hill 

1 
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Nftmes. 

Guilij. 

Not  Qaatj. 

Holden • 

Irwin ••.. 

TClTPhall   ,,rT»r,t---.t.t-t-.TTr--TT'tT ,.,t t tt 

1 
1 

Kuta 

liowis 

Merritt 

I^ixon 

1 

Oiilton.... ••• 

Parks     ........  rTtrrT,rt..TT.Tr. -........,,....,.  r.t.tT.t...trTT..TtTr.. 

Porkins 

Porter  

1 
1 

Powers • • 

Onint..... 

1 

Rhodes 

Shafter 

1 

1 

Sonle 

Shurtleff 

"Van  Dyke 

1 

'r  me vard.  >•••••••• - 

Warmcastle 

Watt 

VVliliamson  - 

Totals 

14 

22 

The  Presiding  Officer. — The  Secretary  will  read  the  Third  Article. 
The  Secretary  read  as  follows : 

"ARTICLE  III. 

On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifty-nine,  a 
certain  case,  wherein  The  People  of  the  State  of  California,  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  were  plaintiffs,  and  one  Hill 
Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge — at  which  time,  in  the 
Court  House,  in  the  County  of  Calaveras,  said  cause  came  up  for  hear- 
ing  and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  after 
the  hearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge, 
at  the  county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen 
hundred  and  fifty-nine,  did,  unlawfully,  wilfully,  corruptly,  and  fraudu- 
lently, render  judgment  in  fieivor  of  said  Hill  Squires,  the  defendant  in 
said  cause." 

VOTE  ON  ARTICLE  THREE. 


Karnes. 

Quity. 

Not  GuUtj. 

Saker • 

1 

Hanks • 

1 

Bogart 

•  •  ••••»*■•'• .'. 

1 
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Names. 


Guiltj. 


Not  Gnfl^. 


BumcU 

Chamberlain 
Cran( 


le , 

Denver 

Gallagher.. 

Gaskill 

Harvey 

Harriman.. 
Hathaway 
Heacock.... 
Hill 


Holden . 
Irwin... , 
Kimball 
Kutz.... 
Lewis.... 
Merritt . 
Nixon  .. 
Oulton.. 
Parks.... 


Perkins 
Porter... 


Powers 

Quint 

Rhodes 

Shafter 

Soule 

Shurtleff 

Van  Dyke... 
Vineyard..., 
'Warmcastle 

Watt 

Williamson . 


Totals 


33 


The  Presiding  Officer. — The  Secretary  will  read  the  Fourth  Article. 
The  Secretary  read  as  follows : 


C( 


ARTICLE  IV. 


That,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of 
the  District  Court  of  the  Sixteenth  «fudicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  suit  was  pending  and  at  issue  in  said 
Court,  before  the  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
wherein  one  E.  Mercier  and  another,  were  plaintiffs,  and  W.  C.  Denny 
and  others,  were  defendants ;  that  it  was  important  for  the  interests  of 
the  plaintiffs  therein  that  said  cause  should  not  be  tried  at  said  Feb- 
ruary term,  but  should  be  continued  to  the  next  term  of  said  Court,  and 
the  said  James  H.  Hardy,  being  then  and  there  such  District  Judge,  and 
well  knowing  the  premises,  on  the  twenty-fifth  day  of  February,  eight- 
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oen  hundred  and  sixty-two,  as  yet  of  said  February  term,  wilfully,  un- 
lawfully, corruptly,  and  in  violation  of  his  official  duty,  and  for  the  pur- 
pose of  eifecting  such  continuance,  and  favoring,  and  benefiting  the 
plaintiffs  in  said  action,  at  Mokelumne  Hill,  in  said  County  of  Calaveras, 
solicited  and  urged  one  William  L.  Dudley,  who  was  then  engaged  as 
Counsel  in  another  case  on  trial  before  said  Hardy,  to  consume  as  much 
time  as  possible  in  such  trial,  and  in  the  trial  of  other  eases  in  which 
said  Dudley  was  engaged  in  said  Court,  so  as  to  prevent  the  trial  of  said 
suit  of  E.  Mercier  and  another,  against  W.  C.  Denny  and  others,  at  said 
last  mentioned  term." 

VOTE   ON   ARTICLE  FOUR. 


Names. 

GniUj. 

Not  Gaaijr. 

Haker 

1 

Hanks 

1, 

Boffart • 

1 

Burnell 

1 

Chamberlain.... 

1 
1 

Crane •••.. 

Denver 

1 

Gallacrher 

1 

Gaskill 

1 
1 

Harvev 

Harriman 

1 

Hathawav 

1 

Heacock ; 

1 

Hill 

1 

Holden 

1 

Irwin 

1 

Kimball 

1 

Kutz 

1 

XiC  wis 

- 

1 

Merritt 

1 

l^ixon 

1 
1 

Oulton 

Parks 

1 

Perkins 

1 
1 
1 

Porter... 

Powers 

Quint , 

1 

Bhodes , 

1 
1 
1 

Shafter 

Soule 

Shurtleff. 

1 

Van  Dyke 

1 

Vineyard , 

1 

W  armcastle 

1 

Watt.'. 

1 

Williamson , 

1 

• 

Totals 

17 

19 
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The  Presiding  Officer, — The  Secretary  will  read  the  Fifth  Article. 
The  Secretary  read  as  follows  : 

"article  v. 

At  the  Fehruary  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  Judge  thereof, 
as  aforesaid,  between  J.  E.  Bobinson  and  others,  plaintiffs,  and  one  Greorge 
Leger  and  another,  defendants,  and  the  said  James  H.  Hardy,  acting  as 
such  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  corruptly,  con- 
tinue and  cause  to  be  continued,  the  said  case  to  the  next  term  of  said 
Court,  with  intent  to  hinder,  delay,  and  defraud,  the  plaintiffs  in  said 
suit." 

VOTE  ON  ARTICLE  FIVE. 


Names. 

GnUty. 

Noi  a«nkj. 

Saker 

1 

Banks 

1 

Sofirart • 

Burnell 

Ch  amber  lain 

1 
1 

Crane 

Denver • 

Gallaffher 

Gaskill 

Harvev 

Harriman...........  ti.t.tt.r  ......  t..tr.T..t..t.T.TrTr.r......T,r... 

Hathawav..... 

V 

Heacock  

Hill 

1 

Holden 

Irwin • 

Kimball ' 

Kutz 

Licwis 

» 

Merritt 

Nixon  

• 

Oulton 

Parks 

Perkins 

"Pnt^f  AT* 

mT  \3  ^nr  K I  H  *A**KAaAAA.A_A« 

..-,                                .                                     •                          .                                                                                 .^                                                       :.««.l...m^.      ««...«... 

Ouint 

Khodes.... 

Shafter 

Soule 

% . 

Shurtleff. 

Van  Dyke 

Vineyard  

•• 
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Names. 

GnUty. 

Not  Guilty. 

Warmcastle..... 

1 

Watt  

1 

W  illiaiusoii 

1 

Totals 

4 

82 

The  Presiding  Officer. — The  Secretary  will  read  the  Sixth  Article. 
The  Secretary  read  as  follows : 


"ABTIOLE   VI. 

That,  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  heing  then  and  there  Judge,  as  aforesaid, 
between  one  E.  Mercier  and  another,  plaintiffs,  and  W.  C,  Denny  and 
others,  defendants,  and  that  on  thefifteenthday  of  said  August,  a  motion 
was  there  made  hy  the  plaintiffs  in  said  case  to  change  the  place  of  trial 
of  said  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  House  in  said  County  of  Calaveras,  where 
the  term  of  said  Court  was  hein^  held  by  the  said  James  H.  Hardy,  Dis- 
trict Judge,  as  aforesaid,  and  that  the  said  James  H.  Hardy,  then  and 
there,  wilmlly,  unlawfully,  and  corruptly,  refused  to  decide,  and  abstained 
from  deciding,  the  said  motion.'' 

VOTE  ON  ARTICLB  SIX. 


Names. 


GuUtj. 


Not  GnOty. 


Baker 

Banks 

Bogart 

Burnell 

Chamberlain 

Crane 

Denver  

Grallagher 

Gaskill 

Harvey 

Harriman 

Hathaway.... 

Heacock  

Hill 

Holden 

Irwin 

Kimball 

Kutz 

Lewis  
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Names. 


aoilty. 


Not  Qwltj. 


Merritt 

I^ixon  , 

Oulton 

Parks 

Perkins 

Porter. 

Powers  

Quint 

Bhodes 

Shafber 

Soule 

Shurtlefif. 

Van  Dyke.., 
Vineyard.... 
Warmcastle 

Watt 

Williamson  , 


Totals 


84 


The  Presiding  Officer. — The  Secretary  will  read  the  Seventh  Article. 
The  Secretary  read  as  follows : 


(( 


ABTICLE  VII. 

The  said  ^Tames  H.  Hardy,  District  Judge  of  said  Sixteenth  Judicial 
District,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two, 
of  his  said  Court,  held  in  and  for  the  said  County  of  Calaveras,  while 
presiding  as  such  Judge  in  a  certain  action  then  and  there  tried  before 
nim  as  such  Judge,  wherein  one  W.  F.  McDermott  was  plaintiff,  and 
one  William  Higby  was  defendant,  did,  falsely,  wilfully,  unlawfully,  and 
corruptly,  find  for  the  plaintiff,  and  against  the  defendant,  and  render 
judgment  for  the  plaintiff  upon  the  issues  raised  by  a  certain  answer  in 
abatement  filed  hy  the  defendant  in  said  suit,  to  which  the  plaintiff  in 
said  suit  had  replied,  the  said  Hardy  then  and  there  weli*knowing  said 
decision  and  finding  to  be  unjust  and  unlawful.'' 

VOTE  ON  ARTICLE  SEVEN. 


Names. 


OoUtj. 


Not  QuSitj, 


Baker 

Banks 

Bogart 

Bumell. 

Chamberlain. 

Crane , 

"Tiver 
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Names. 


Guiltj. 


Not  Guilty. 


Gallagher 

Gaskill 

Harvey 

Harriman , 

Hathaway.... 

Heacock 

Hill 

Holden 

Irwin , 

Kimball 

Kutz 

Ijewis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins , 

Porter 

Powers 

Quint 

Khodes , 

Shafler 

Soule 

Shurtleff. 

Van  Dyke 

Vineyard 

Warmcastlo... 

Watt 

"Williamson  ... 

Total..., 


36 


The  Presiding  Officer. — The  Secretary  will  read  the  Eighth  Article. 
The  Secretary  read  as  follows : 

■ 

"ARTICLE  VIII. 

On  or  about  the  first  day  of  July,  A.  D.  eighteen  hundred  and  sixty, 
a  certain  case,  wherein  W.  P.  McDermott  was  plaintiff,  and  S.  W.  Burke, 
et.al.,  were  defendants,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  said  County  of  Calaveras,  before  the 
said  James  H.  Hardy,  District  Judge,  in  which  case,  Joseph  P.  Yaughn 
had  been  appointed  Keceiver,  previous  thereto,  by  said  Hardy,  to  take 
charge  of,  and  have  the  care  and  custody  of,  certain  property  in  litiga- 
tion, in  said  case,  and  said  James  H.  Hardy,  District  Judge,  as  aforesaid, 
did,  at  the  Court  House  in  said  county,  on  or  about  the  day  last  aforesaid, 
wilfully,  unlawfully,  and  corruptly,  refuse  to  hear,  and  abstain  fVom  hear- 
ing, a  motion,  on  the  part  of  the  defendants  in  said  case,  to  remove  said 
Joseph  P.  Yaughn,  Eeceiver,  as  aforesaid,  and  did,  then  and  there,  wil- 
folly,  unlawfully,  and  corruptly,  continue  said  Joseph  P.  Yaughn,  such 

84 
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Eeceiver,  in  said  action,  to  the  great  prejudice  and  injury  of  the  rights 
of  the  defendants  in  said  action.'' 

VOTE  ON  AKTICUB  EIQHT. 


Names. 


Baker 

Banks 

Bogart 

Burnell 

Chamberlain. 

Crane  

Denver 

Gallagher..... 

GaskiU 

Harvey 

Harriman.... 
Hathaway.... 

Heacock 

Hill 


Holden.. 
Irwin  .... 
Kimball 
Kutz 


Lewis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint 

Bhodes 

Shafter 

Soule 

Shurtleff. 

Van  Dyke .., 
Vineyard..... 
Warmcastle. 

Watt 

Williamson  . 


Total- 


Guilty. 


No(  QvShj. 


36 


The  Presiding  Officer. — The  Secretary  will  read  the  Ninth  Article. 
The  Secretary  read  as  follows : 


"ARTICLE  IX. 


At  the  May  term,  A.  D.  eighteen  hundred  and  sixty-one,  viz :  on  the 
thirty-first  of  May,  A.  D.  eighteen  hundred  and  sixty-one,  of  the  Dia^ 


667 

trict  Com't  of  the  Sixteenth  Judicial  District,  in  and  for  the  County 
of  Calaveras,  held  at  Mokelumne  Hill,  in  said  county,  a  certain  suit, 
-wherein  J.  R.  Eohinson  et  al.  were  plaintiffs,  and  George  Leger  et  al.  were 
defendants,  came  on  before  the  said  James  H.  Hardy,  District  Judge,  as 
aforesaid,  for  trial,  and  the  said  James  H.  Hardy,  District  Judge,  as  afore- 
said, then  and  there,  wilfully,  corruptly,  and  with  intent  to  oppress  the 
plaintiffs  in  said  cause,  of  his  own  motion  and  without  any  objection  to 
Buch  evidence  on  the  part  of  the  defendants,  refused  to  admit,  and  ruled 
out,  certain  evidence  then  and  there  upon  said  trial  offered  by  the  plain- 
tiffs in  said  suit,  for  the  purpose  of  proving  that;  in  consequence  of  a  cer- 
tain injunction  theretofore  granted  by  the  said  James  H.  Hardy,  as  Dis- 
trict Judge,  said  plaintiffs  were  prevented  from  running  water  through 
a  certain  ditch  for  mining  purposes ;  and  the  said  James  H.  Hardy  after- 
wards, viz :  on  or  about  the  hrst  dav  of  June,  A.  D.  eighteen  hundred 
and  sixty-one,  upon  the  settlement  or  a  statement  presented  before  him, 
the  said  Hardy,  as  such  District  Judge,  by  the  defendants,  for  the  pur- 
pose of  obtaining  a  new  trial  in  said  cause,  did,  at  the  County  of  Cala- 
veras, aforesaid,  falsely,  fraudulently,  corruptly,  and  for  the  purpose  of 
benefiting  1;he  defendants  in  said  suit,  insert,  in  said  statement,  language 
to  the  effect  that  such  evidence  had  been  offered  at  the  trial  by  the 
plaintiffs,  etc.;  that  the  admission  thereof  was  objected  to  by  the  defend- 
ants ;  that  the  Court  admitted  the  evidence ;  and  that  the  defendants 
then  and  there  excepted  to  such  last  mentioned  ruling  of  the  Court." 

VOTE  ON  ARTICLE  NINE. 


Names. 


Guilty. 


Not  GuUty. 


Baker 

Banks 

Bogart 

Bornell < 

Chamberlain 

Crane 

Penver 

Gallagher 

Gaskill 

Harvey 

Harriman 

Hathaway.... 

Heacock 

Hill 

Holden 

Irwin 

Kimball 

Kutis 

lie  wis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins 

Porter 
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Names. 


Guil^. 


Not  Gully. 


Powers 

Qaint 

Ehodes 

Shafter 

Soule 

Shurtleff 

Van  Dyke.... 

Vineyard 

"Warm  castle .. 

Watt 

Williamson .. 

Totals. 


33 


The  Presiding  Officer,— The  Secretary  will  read  the  Tenth  Article. 
The  Secretary  read  as  follows : 


(( 


ARTICLE  X. 


That,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two.  of 
the  District  Court  of  the  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  and  on  the  seventeenth  day  of  said  month  of  Feb- 
ruary, eighteen  hundred  and  sixty-two,  at  Mokelumne  Hill,  in  said 
county,  the  said  James  H.  Hardy,  then  and  there  being  District  Judge,  as 
aforesaid,  and  acting  and  holding  said  term  in  such  capacity,  did,  unlaw- 
fully, wilfully,  corruptly,  and  for  the  purpose  of  injuring  the  defendants 
in  a  certain  cause,  then  and  there  pending  and  at  issue  before  him  in  said 
Court,  wherein  E.  Mercier  et  al.  were  plaintiffs,  and  W.  C.  Denny  et  aL 
were  defendants,  and,  in  violation  of  the  rules  of  said  Court,  continue 
said  cause  from  the  said  seventeenth  day  of  February,  A.  D.  eighteen 
hundred  and  sixty-two,  to  the  twenty-seventh  day  of  February,  A.  D. 
eighteen  hundred  and  sixty-two." 

VOTE  ON  ARTICLE   TEN. 


Names. 


GnUty. 


Not  Goil^. 


Baker 

Banks 

Bogart 

Burnell 

Chamberlain 

Crane 

Denver 

Gallagher 

GaskUl 

Harvey 

Harriman 
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Names. 


GuUty. 


Not  Guilty. 


!Hathaway.. 

lEHeacoek 

H:ill 

SEolden 

Irwin 

Kimball 

Kutz 

Xiewis 

Merritt 

l^ixon 

Oulton 

Igarka 

^Perkins 

!Porter 

IPowers 

Qaint 

Hhodes 

Shafler 

Soule 

Shurtleff..... 
Van  Dyke... 
Vineyard  ..., 
Warmcastle 

Watt 

Williamson , 


1 
1 


Totals. 


32 


The  Presiding  Officer. — The  SeQretary  will  read  the  Eleventh  Article. 
The  Secretary  read  as  follows  : 


(( 


ARTICLE  ZI. 


The  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  divers  times, 
within  two  years  now  last  past,  to  the  great  scandal  and  detriment  of  the 
administration  of  justice,  has  frequently  appeared  upon  the  bench  and 
presided  in  Court,  in  his  said  District,  and  m  the  County  of  Calaveras, 
when  in  a  state  of  gross  intoxication ;  and  especially  did  preside  at  said 
County  of  Calaveras,  at  the  trial  of  said  case  of  McDermott  vs,  Higby,  at 
the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  said  Dis- 
trict Court  of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
Calaveras,  as  Judge  thereof,  when  so  drunk  as  to  be  scarcely  able  to  ar- 
ticulate.'' 

VOTE  ON  ARTICLE  ELEVEN. 


Names. 


GuUty. 


Not  Guilty. 


Baker.. 
Banks.. 
Bogart 


1 
1 
1 
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Names. 


Guilty. 


Not  Onli^. 


Buraell 

Chamberlain. 

Crane 

Denver 

Gallagher 

Gaskill 

Harvey 

Harriman 

Hathaway.... 

Heacock 

Hill 

Holden 

Irwin 

Kimball 

Kutz 

Lewis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint 

"Rhodes 

Shaflter 

Soule 

Shurtleff 

Van  Dyke .. . 
Vineyard  .... 
"Warmcastle .. 

Watt 

Williamson .. 

Totals 


1 
1 
1 
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The  Presiding  Officer. — The  Secretary  will  read  the  Twelfth  Article. 
The  Secretary  read  as  follows  : 


(( 


ARTICLE  XII. 


The  said  James  H.  Hardy,  District  Judge,  as  aforesaid,  at  the  Febrnaiy 
term,  A.  D.  eighteen  hundred  and  sixty-two,  of  said  District  Court,  in  and 
for  the  County  of  Calaveras,  held  by  him  at  Mokelumne  Hill,  aforesaid, 
did,  wilfully,  unlawfully,  and  corruptly,  delay  the  business  of  said  Court, 
to  the  OTeat  prejudice  and  injury  or  parties  litigant  in  said  Court  at  the 
term  aforesaid." 
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YOTX  ON  ARTICLE  TWSLVX. 


Nftmes. 


Gailtj. 


Not  Gniltj. 


Baker 

Banks 

Bogart 

Bumell 

Chamberlain. 

Crane 

Denver 

Gallagher 

Gaskill 

Harvey 

Harriman...., 
Hathaway.... 

Heaeoek 

Hill 

Holden 

Irwin 

Kimball 

Kutz 

Xjewis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint 

Hhodes 

Shafter 

Sonle 

Shurtleff 

Van  Dyke...., 
Vineyard..... 
Warmeastle . 

Watt 

Williamson.., 


1 
1 


Totals 


84 


cle. 


The  Prending  Officer, — The  Secretary  will  read  the  Thirteenth  Arti- 


The  Secretary  read  as  follows : 


"article  XIII. 


The  said  James  H.  Hardy,  for  two  years  now  last  past,  he  beinff  during 
the  whole  of  said  period  District  Judge  of  the  said  Sixteenth  Judicial 
District,  has  wilfully  neglected  to  perform  the  duties  of  said  oflSce  with 
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reasonable  diligence,  thereby  causing  great  delays  in  the  transaction  of 
the  judicial  business  of  said  District,  and  causing  great  loss,  damage,  and 
inconvenience  to  suitors  before  the  District  Court  of  said  Districty 
especially  at  the  August  term,  eighteen  hundred  and  sixty-one,  held  in 
and  for  said  County  of  Calaveras." 

VOTE  ON  ARTICLE  THIRTEEN. 


Names. 


Guilty. 


Not  Golltj. 


Baker 

Banks 

Bogart 

Burnell 

Chamberlain 

Crane 

Denver 

Gallagher 

Gaskill 


Harvey 

Harriman . 
Hathaway 
Heacock.... 
Hill 


Holden.. 
Irwin  ... 
Kimball. 
Kutz.... 
Lewis... 
Merritt . 
Nixon.... 
Oulton  . 
Parks.... 
Perkins . 


Porter 

Powers 

Quint 

Ehodes 

Shafter 

Soule , 

Shurtleff. 

Van  Dyke... 
Vineyard  ... 
Warm  castle. 

Watt 

Williamson., 


Totals. 


a4 


cle. 


The  Presiding  Officer, — The  Secretary  will  read  the  Fourteenth  Arti- 


The  Secretary  read  as  follows  : 
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"ARTICLE  XIV 

At  the  July  term  of  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, in  and  for  the  County  of  Marin,  the  said  James  H.  Hardy  did  pre- 
side over  and  hold  said  Court,  as  Judge.  Among  other  cases  then  pend- 
ing before  said  Court,  was  a  certain  prosecution  against  one  David  S. 
Terry,  for  having  feloniously  killed  one  David  C.  iBroderick,  in  a  duel 
between  them  j  that  in  said  case  the  said  David  S.  Terry  had  theretofore 
pleaded  Nol;  Guilty  to  the  indictment  found  against  him  for  such  offence ; 
that  said  case  was  duly  set  for  trial  on  the  sixth  day  of  July,  A.  D. 
eighteen  hundred  and  sixty,  and  that  at  the  time  fixed  for  the  commence- 
ment of  the  trial  of  said  cause,  the  witnesses  for  the  prosecution  were  on 
their  way  from  San  Francisco,  where  they  all  resided,  to  the  county 
seat  of  Marin  County,  where  said  Court  was  held,  (the  distance  between 
the  two  places  being  about  fifteen  miles,)  and  the  said  James  H.  Hardy, 
acting  as  such  District  Judge,  then  and  there,  viz :  at  San  Bafael,  in  said 
County  of  Marin,  well  knowing  the  premises,  and  desiring  and  fraudu- 
lently intending  and  contriving  to  prevent  a  fair  trial  of  said  cause,  and 
the  due  and  proper  administration  of  justice  therein,  unlawfully,  cor- 
ruptly, and  wickedly,  before  said  witnesses  were  able  to  arrive  at  said 
Court,  rthey  having  been  detained  by  a  calm  while  attempting  to  reach 
Marin  County  by  water,  as  the  said  James  H.  Hardy  then  and  there 
well  knew,)  did,  on  the  said  sixth  day  of  July,  A.  D.  eighteen  hundred 
and  sixty,  aforesaid,  at  the  said  County  of  Marin,  cause  a  jury  to  be 
empanelled  with  indecent  haste  in  said  cause,  before  the  hour  often  a.  m. 
of  that  day,  and  then  and  there  forced  on  the  trial  of  said  cause,  and 
caused  the  same  to  be  submitted  to  the  jury  without  any  testimony  on 
the  part  of  the  prosecution,  and  in  the  absence  of  said  witnesses,  or 
any  of  them,  to  the  great  scandal  and  disgrace  of  the  administration  of 
the  law  in  the  State  of  California." 

VOTE  ON   ARTICLE  FOURTEEN. 


Names. 

Qailty. 

Not  Gailtgr. 

Caker 

1 

Hanks , 

1 

Hogart 

1 

Burnell 

1 

Chamberlain 

1 
1 

Crane 

Denver 

1 

Gallairher..... , 

1 

GaHkill 

1 

Harvev 

1 

Uarriman..... 

1 
1 
1 
1 

Hathawav 

H  eacock. . .,,....,,  ......  t , ...  t 

Hill 

Holden 

1 

Irwin 

1 

Kimball 

1 

1 

Kutz 
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Names. 

Gailty. 

Not  Giilty. 

Tj6"Wlfl    TTTtT 

1 

Merritt 

1 

Nixon 

1 

Oalton 

1 

Parks 

1 

Perkins 

1 
1 
1 

Porter 

Powers 

• 

Ouint 

i 

Rhodes 

1 
1 
1 

Shafter 

Shurtleff. 

""  1 

1 

Vineyard 

1 

1 

Watt 

1 

1 

Totals... 

18 

18 

The  Presuming  Officer. — The  Secretary  will  read  Article  Fifteen. 
The  Secretary  read  as  follows  : 


u 


ARTICLE    XV. 


The  said  James  H.  Hardy,  at  various  times  within  one  year  last  past, 
and  especially  at  the  times  and  places  hereinafter  mentioned,  while 
holding  the  office  of  District  Judge,  as  aforesaid,  and  bound  by  his 
official  oath  to  support  the  Constitution  of  the  United  States,  has,  in 
violation  of  his  oath  of  office,  and  his  duty  and  obligations  as  a  Judge, 
publicly  used  seditious  and  treasonable  language  of  and  concerning  the 
Constitution  and  Government  of  the  United  States,  and  aided,  and 
abetted,  and  given  comfort  to,  the  enemies  of  said  Constitution  and 
Government,  as  follows,  viz  : 

First.  On  or  about  the  twenty-fifth  day  of  June,  A.  D.  eight^n 
hundred  and  sixty-one,  at  the  Town  of  Jackson,  County  of  Amador, 
in  the  State  aforesaid,  ho,  the  said  James  H.  Hardy,  then  being  Judge  of 
the  Sixteenth  Judicial  District,  as  aforesaid,  and  divers  States  of  th« 
United  States  of  America,  and  divers  of  the  people  thereof,  being  then 
in  open  rebellion  against  the  Government,  Constitution,  and  laws,  there- 
of, and  then  seeking  to  subvert  the  same  by  force  of  arms,  and  then 
actually  in  arms  for  that  purpose,  the  said  James  II,  Hardy,  well  know- 
ing the  premises,  did,  then  and  there,  viz  :  at  the  said  Town  of  Jackson, 
County  of  Amador,  in  violation  of  his  official  oath  and  duty  as  such  Bifr 
trii^t  Judi^e,  openly  give  aid  and  comfort  to  the  enemy,  and  wilfully, 
treasonably,  and  corruptly,  aid  and  abet  their  treasonable  purposes  and 
practices,  by  openly  and  publicly  declaring,  in  the  presence  and  hearing 
of  divers  citizens  of  the  State  of  California,  and  giving  a  toast  in  si*- 
stance  as  follows :  ^  Here  is  to  Jeif.  Davis,  (meaning  one  Jefferson  Bavfti 
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then  a  leader  of  said  rebels,  and  engaged  in  said  rebellion,)  and  the 
Southern  Confederacy/  (meaning  a  certain  pretended  Government 
^hich  said  rebels  had  set  up  in  opposition  to  and  defiance  of  the  Con- 
stitution of  the  United  States.) 

Second.  On  the  same  day,  and  at  the  same  town  and  county,  at  a 
late  hour  of  ihe  night,  the  said  James  H.  Hardy,  District  Judge,  as 
aforesaid,  disturbed  the  public  peace  by  shouting  huzzas  for  said  Davis. 

Third.  On  the  twenty-sixth  day  of  June,  A.  D.  eighteen  hundred  and 
sixty-one,  at  or  near  the  Town  of  Angel,  in  the  County  of  Calaveras,  the 
said  James  H.  Hardy,  then  Judge,  as  aforesaid,  in  violation  of  his  official 
oath  and  duty  aforesaid,  seeing  the  American  flag  waving  from  a  flag- 
staff, declared,  in  the  presence  and  hearing  of  divers  good  citizens  of  the 
State  of  California,  referring  to  said  flag,  substantially  as  follows:  *  That 
is  an  old  woman's  rag,  and  ought  to  be  torn  down.' 

Fourth.  That  on  or  about  the  twentieth  day  of  August,  eighteen  hun- 
dred and  sixty-one,  the  said  James  H.  Hardy,  then  District  Judge,  as 
aforesaid,  at  said  Mokelumne  Hill,  in  a  public  bar  room,  offered  substan- 
tially the  following  toast :  *  Here  is  to  the  stars  and  stripes ;  as  to  the 
Constitution,  there  is  none — the  Constitution  is  gone  to  hell.' 

Fifth.  On  the  first  day  of  March,  A.  D.  eighteen  hundred  and  sixty- 
two,  at  said  Mokelumne  Hill,  and  immediately  after  the  adjournment  of 
the  February  term  of  the  District  Court  of  tne  Sixteenth  Judicial  Dis- 
trict, in  and  for  said  County  of  Calaveras,  the  said  James  H.  Hardy, 
then  District  Judge,  as  aforesaid,  used  substantially  the  following  lan- 
guage, in  presence  of  divers  citizens  of  said  county:  *My  Court  has  ad- 
journed, and  I  am  now  off  the  bench;  my  mother  was  born  in  the  South, 
and  I  am  a  rebel,  and  I  don't  care  a  damn  who  knows  it.' 

Sixth.  That  at  the  City  and  in  the  Count}'  of  Sacramento,  on  or  about 
the  second  day  of  April,  A.  D.  eighteen  hundred  and  sixty-one,  the  said 
James  H.  Hardy,  being  then  such  District  Judge,  as  aforesaid,  in  violation 
of  his  said  official  oath  and  duty,  offered,  in  a  public  bar  room,  substan- 
tially the  following  toast :  *  Gentlemen,  I  will  give  you  the  perpetuation 
of  a  Southern  Confederacy  and  the  sovereignty  of  Jeff.  Davis  ;  and  may 
his  name  be  perpetuated  in  the  same  light  they  hold  the  immortal  Wash- 
ington.' 

Seventh.  That  on  or  about  the  twenty-sixth  of  June,  eighteen  hun- 
dred and  sixty-one,  the  said  James  H.  Hardy,  then  being  District  Judge, 
as  aforesaid,  at  Chile  Gulch,  in  Calaveras  County,  in  further  violation  of 
bis  official  oath  and  duty,  drank  to  the  health  of  said  Jeff.  Davis  and  said 
Southern  Confederacy. 

Eighth.  That  on  or  about  the  first  day  of  September,  A.  D.  eighteen 
hundred  and  sixty-one,  the  said  James  H.  Hardy,  at  Mokelumne  Hill, 
in  said  County  of  Calaveras,  being  then  and  there  District  Judge  of  said 
Sixteenth  Judicial  District,  as  aforesaid,  did,  in  violation  of  his  said  oath 
of  office  and  duty  as  aforesaid,  publicly  declare,  in  the  presence  and 
hearing  of  divers  good  citizens  of  this  State,  and  say,  in  substance,  as 
follows :  That  he  was  a  Secessionist,  and  that  if  a  foreigner  should  come 
before  him,  holding  the  same  sentiments  that  he,  the  said  Hardy,  enter- 
tained, as  a  man,  towards  the  Constitution  and  Government  of  the  United 
States,  and  applied  for  citizenship,  he,  the  said  Hardy,  as  a  Judge,  would 
not  admit  him  to  citizenship." 
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DEBATE   IN   REOABD   TO   THE   "DISLOTALTY"   ARTICLE. 

Senator  Parks,  as  the  Court  was  about  to  proceed  to  vote  upon  Arti- 
cle Fifteen,  rose  and  said : 

I  move  that  the  Court  postpone  the  vote  upon  this  Article  until  to- 
morrow morning.  This  is  the  only  Article  in  regard  to  which  there  \b 
any  doubt  in  my  mind.  I  had  relied  upon  the  Counsel  presenting  the 
law  in  regard  to  this  Article. 

Senator  Perkins. — [Interrupting.]  I  thought  that  there  was  to  be  no 
debate  allowed. 

Senator  Parks. — I  think  I  have  a  right  to  make  this  motion  to  post- 
pone, and  I  am  giving  my  reasons  for  making  this  motion. 

Senator  Perkins. — There  was  no  second  to  the  motion. 

Senator  Parks. — I  wish  to  say,  that  I  have  relied  upon  Counsel  pre- 
senting the  law  bearing  upon  this  particular  part  of  the  case,  but  they 
have  not  done  so.  And  I  will  confess  that  I  am  at  a  loss  to  know  whether 
the  language  charged  to  have  been  used  by  the  Respondent,  if  it  was 
used,  would  be,  as  applied,  faiily  considered  treasonable  or  seditious.  I 
am  at  a  loss  to  know  whether  it  would  be  justifying  cause  for  Impeach- 
ment, if  fairly  proved  and  considered. 

Se)iaior  Van  Dyke. — Mr.  President,  I  rise  to  a  question  of  order.  This 
has  nothing  to  do  with  the  guilt  or  innocence  of  the  Respondent  under 
this  charge.  The  Respondent  is  accused,  in  this  Article,  with  using  cer- 
tain language.  Has  it  been  proved,  or  has  it  not  been  proved,  that  he 
did  use  such  language  I  As  to  whether  the  language  charged  to  have 
been  used,  by  its  use  constitutes  an  impeachable  offence,  is  a  matter 
which  we  vote  upon  in  passing  judgment. 

The  Presiding  Officer. — The  Senator  from  Sutter  asks  for  an  adjourn- 
ment of  the  Court  until  to-morrow  morning. 

Senator  Parks. — I  made  a  motion  to  that  effect. 

Several  Senators. — There  was  no  second  to  the  motion. 

The  Presiding  Officer. — No  oile  has  a  right  to  second  the  motion  until  it 
is  made. 

Senator  Parks. — I  make  that  motion.  I  say  that  I  am  at  a  losa  to 
know  how  to  vote  upon  this  count,  and  would  like  to  have  until  to-mor- 
row morning  to  examine  into  the  matter.  I  do  not  propose  to  argue 
the  matter,  at  all,  here.  I  saj^  that  I  have  relied  upon  Counsel  producing, 
in  their  summaries,  the  law  that  is  applicable  to  this  Article,  and  the 
Respondent's  guilt  under  it.  But,  to  my  surprise,  there  has  not  been 
one  single  particle  of  law,  not  one  single  precedent  produced  by  Counsel^ 
which  can  govern  us  in  regard  to  this  matter.  And  I  would  like  to  have 
until  to-morrow  morning  to  make  the  examination  for  myself. 

Senator  Crane. — I  hope  that  there  will  bo  no  postponement.  The  ques- 
tion raised  by  the  Senator  from  Sutter  has  nothing  to  do  with  our  vote 
upon  this  Article. 

Senator  Perkins. — The  motion  has  not  been  seconded  yet. 

Senator  Lewis. — I  second  the  motion. 

Senator  Van  Dyke. — It  seems  to  me  that  there  can  be  no  valid  reason 
given  for  this  postponement,  of  the  nature  of  the  one  assigned  by  the 
Senator  from  Sutter.  Evidently,  the  vote  which  we  are  about  to  cast 
now  is  upon  a  question  of  fact.  As  to  the  bearing  of  the  law  upon  the 
case,  in  the  particular  referred  to  by  the  Senator  from  Sutter,  wo  shall 
give  our  opinion  when  we  come  to  pronounce  judgment. 

Senator  Parks, — ^Will  the  Senator  from  Humboldt  allow  mo  to  ask  him 
one  question  ? 
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Senator  Van  Dyke. — Certainly. 

Senator  Parks. — In  giving  his  vote  in  the  affirmative,  would  he  merely 
Bay,  that  the  fact  had  been  established  that  the  language  charged  to  have 
been  used  by  the  Respondent  was  uttered  by  him  at  the  times  and  places 
mentioned;  or,  would  he  say,  that  that  language  was  seditious  ?  By  our 
votes  on  this  Article,  do  we  say  that  it  is,  or  is  not,  aiding  and  abetting 
treason  to  use  the  language  attributed  to  the  Eespondent  r 

Senator  Perkins. — In  voting  upon  this  Article,  we  are  only  going  to  say 
whether  or  not  the  Respondent  is  guilty  or  innocent  of  using  the  lan- 
guage attributed  to  him  r  * 

Senator  Van  Dyke. — For  one,  I  will  say,  that  I  understand  my  duty  to 
be,  under  this  Article,  at  this  time,  to  respond  merely  as  to  the  truth  of 
the  allegations — as  to  whether  the  Respondent  did  or  did  not  use  th^ 
language  charged  to  have  been  uttered  by  him.  The  single  question 
comes  up,  as  to  whether  these  allegations  are  correct  or  not. 

Senator  Parks. — If  the  Chair  will  answer  the  question  which  I  put,  I 
will  be  satisfied. 

The  Presiding  Officer. — I  can  give  my  opinion  as  a  Senator  and  as  one 
of  the  Judges  in  this  case.  It  is  not  my  province  to  give  any  authorities 
on  the  subject.     They  ought  to  have  been  given  by  the  Counsel. 

Senator  Parks. — If  this  vote  is  merely  to  determine  whether  we  con- 
sider this  Article  well  sustained  or  not,  without  putting  any  legal  inter- 
pretation upon  the  effect  of  the  language  used,  then  1  am  prepared  to 
vote. 

The  Presiding  Officer. — I  think  that  this  vote  passes  not  only  upon  the 
question  as  to  the  utterance  of  the  language,  but  also  upon  the  legal 
character  of  the  language. 

Senator  Parks. — That  is  the  way  in  which  I  understand  it ;  and  conse- 
quently, I  am  not  prepared  to  vote  upon  this  Article  now.  I  must  say, 
that  to  my  mind,  it  is  a  very  doubtful  proposition  whether  Judge  Hardy, 
in  uttering  these  expressions,  was  guilty  of  using  treasonable  and  sedi- 
tious language  in  such  a  manner  an  to  constitute  an  impeachable  offence. 
I  have  not  heard  any  authorities  offered  here  on  that  point. 

Senator  Merritt. — As  I  understand  the  charges  contained  in  Article  Fif- 
teen, they  are  :  First — That  the  Respondent  used  the  language  attrib- 
uted to  him  in  the  Article,  the  various  specifications  of  the  Article; 
and  secondly,  that  by  using  the  language  attributed  to  him,  he  violated 
his  oath  of  office,  and  his  duties  and  obligations  as  a  Judge,  The  very 
gravamen  of  the  charge  is,  that  by  using  this  language,  under  the  circum- 
stances in  which  it  was  uttered,  the  Respondent" aided,  and  abetted,  and 
gave  comfort  to  the  enemies  of  the  United  States  Government.  That  is 
what  I  understand  is  involved  in  this  charge  and  the  vote  upon  it. 

Senator  Crane. — No,  Sir ;  there  is  nothing  of  that  kind  in  it.  This  is 
the  language  of  the  Article  : 

"  The  said  James  H.  Hardy,  at  various  times  within  one  year  last  past, 
and  especially  at  the  times  and  places  hereinafter  mentioned,  while  hold- 
ing the  office  of  District  Judge,  as  aforesaid,  and  bound  by  his  official 
oath  to  support  the  Constitution  of  the  United  States,  has,  in  violation 
of  his  oath  of  office,  and  his  duty  and  obligations  as  a  Judge,  publicly 
used  seditious  and  treasonable  language  of  and  concerning  the  Cfonstitu- 
tion  and  Government  of  the  United  States,  and  aided,  and  abetted,  and 
given  comfort  to,  the  enemies  of  said  Constitution  and  Government," 

The  Presiding  Offi/oer. — I  think  that  this  point  has  already  been  decided 
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in  the  admission  of  testimony,  which  was  ruled  in,  on  the  ground  that 
the  charge  was  double ;  that  it  included  a  charge  as  to  the  fact  of  the 
Respondent  having  used  this  language,  and  the  separate  and  distinct 
charge  of  his  having  aided,  and  abetted,  and  given  comfort  to  the  ene- 
mies of  the  United  States  Government,  by  using  such  language.  Testi- 
mony was  admitted  here,  on  that  very  ruling. 

Senator  Wdrmcastle. — I  underatand  the  Chair  to  give  expression  to  thia 
opinion :  That  this  Article,  if  proven,  is  to  be  considered  as  declaring 
tnat  the  Respondent,  in  using  the  language  attributed  to  him,  has  done 
so  in  violation  of  his  dui>y  as  an  officer  of  the  State — thereby  violating 
the  Constitution  and  the  laws  of  the  State. 

The  Presiding  Officer. — The  Chair  does  not  undertake  to  make  any  de- 
cision on  that  point.  I  have  given  my  opinion  as  a  member  of  the  Court, 
and  one  of  the  Judges  in  this  case,  in  regard  to  the  charges  contained  in 
this  Article,  and  the  effect  of  a  vote  upon  it. 

The  question  before  the  Court,  is  on  postponing  the  vote  until  to-mor- 
row morning. 

The  Court  refused  to  postpone  the  vote. 

Senator  Parks. — I  will  ask  to  be  excused  from  voting  on  this  Article. 

Senator  Crane. — No  !     No  !     No  dodging ! 

The  Presiding  Officer, — The  Senator's  vote  will  count,  whether  he  votes 
or  not,  as  a  concurrence  of  two  thirds  of  the  members  present  is  required 
to  convict. 

Senator  Parks. — Then  I  will  vote  to  sustain  the  Article. 

The  Presiding  Officer, — The  Secretary  will  now  call  the  roll  on  the  Fif- 
teenth Article. 

yOT£   ON   ARTICLE  FIFTEEN. 


Names. 

OaUfy. 

Not  Oofltj. 

Baker  

1 

Banks  

1 

Boffart 

1 

Burnell  

1 
1 

1 

Chamberlain  

Crane 

Denver 

1 

Gallaerher 

1 
1 

1 
1 
1 
1 
1 

Gaskill 

Harve  v 

ii      .  -^ 

Jlarn  man 

Hathaway 

Heacock 

Hill 

. 

Holden 

1 

Irwin 

1 

Kimball 

1 

1 

Kutz 

Lewis 

i 

Merritt 

1 

Nixon    

1 
1 

Oulton 
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Names. 

OnUtjr. 

Not  OnUfcj. 

Parks 

Porter 

• 

Powers  

Oaint 

1 

Rhftfter ,.,. 

*  ' 

Soule  

ShartlefH 

Van  Dvke 

Vineyard  

1 

Warmcastle 

1 

Watt 

1 

Williamson 

1 

Totals 

24 

12 

The  Presiding  Officer. — The  Secretary  will  read  the  Sixteenth  Article. 
The  Secretary  read  as  ibllows : 


"ARTICWB  XYI. 

On  or  about  the  first  day  of  April,  eighteen  hundred  and  fifty-nine,  i^ 
certain  case,  wherein  The  reople  of  the  State  of  California,  on  the  rela- 
tion of  the  Attorney-General  of  the  State,  were  plaintifis,  and  one  Hill 
Squires  was  defendant,  was  pending  in  the  District  Court  of  said  Six- 
teenth Judicial  District,  in  and  for  the  County  of  Calaveras,  aforesaid, 
before  the  said  James  H.  Hardy,  District  Judge,  at  which  time,  in  the 
Court  House,  in  the  County  of  Calaveras,  said  cause  came  up  for  hearing 
and  trial  before  said  Hardy,  as  such  Judge,  and  in  which  cause,  after  the 
bearing  and  trial  thereof,  the  said  James  H.  Hardy,  as  such  Judge,  at  the 
county  aforesaid,  on  or  about  the  first  day  of  June,  A.  D.  eighteen  hun- 
dred and  fifty-nine,  did,  unlawfully,  wilfully,  corruptly,  and  fraudulently, 
render  judgment  in  favor  of  said  Hill  Squires,  the  defendant  in  said 
cause,  for  the  unlawful  and  corrupt  purpose  of  securing  his  nomination 
and  election  to  the  office  of  District  Judge  of  the  Sixteenth  Judicial  Dis- 
trict of  said  State,  at  the  general  election,  A.  J).  eighteen  hundred  and 
fifty-nine." 

VOTE  ON   ARTICLE  SIXTEEN. 


Names. 


Gailtj. 


Not  Guilty. 


Baker 

Baqks  

Bogart 

Burnell 

Chamberlain 
Crane 
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Names. 


Guilty. 


Not  Gafli^. 


Denver 

Gallagher 

GaskiU 

Harvey 

Harriman 

Hathaway... 
Heaeock  .... 

Hill 

Holden , 

Irwin 

Kimball 

Kutz : 

Lewis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint 

Rhodes 

Shafter 

Soule 

Shurtleff 

Van  Dyke.... 
Vineyard  .... 
Warmcastle.. 

Watt 

Williamson  .. 

Totals 


3 


33 


The  Presiding  Officer, — The  Secretary  will  read  the  Seventeenth  Ar- 
ticle. 
The  Secretary  read  as  follows : 

••article  XVII. 

At  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  a  certain  case  was  pending  and  at  issue  in  said 
Court,  the  said  James  H.  Hardy  being  then  and  there  the  Judge  thereof, 
as  aforesaid,  between  J.  R.  Kobinson  and  others,  plaintiffs,  and  one 
George  Lcger  and  another,  defendants,  and  the  said  James  H.  Hardy. 
acting  as  such  Judge,  then  and  there  did,  unlawfully,  wilfully,  and  cor- 
ruptly, continue,  and  cause  to  be  continued,  the  said  case  to  the  next 
term  of  said  Court,  then  and  there  well  knowing  that  there  was  no  legal 
or  sufficient  cause  for  such  continuance,  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiffs,  and  out  of  favor  and  partiality  to  the  defendants 
in  said  suit.'' 
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VOTE  ON  ARTICLE  SEVKNTKEN. 


Karnes. 

Guilty. 

Not  GnQty. 

fiaker 

1 

fianks 

1 

Bocrart 

Bnrnell 

Ohamberlain 

1 
1 

Crane 

Denver 

G-allafirher , 

Gaakill 

Harvey 

Harriman 

Hathawav , 

Heacock 

Holden 

Kimball 

1 

Liewis 

Nixon i 

Parks 

1 
1 

Porter ^ 

Ouint 

Shafter 

1 
1 

Shurtleff. 

Vmevard 

./    t**x*..... 

Watt 

8 

28 

de. 


The  Presiding  Officer. — The  Secretary  will  read  the  Eighteenth  Arti- 


The  Secretary  read  as  follows  : 


"ARTICLE  XVIII. 


That,  at  the  August  term,  A.  D.  eighteen  hundred  and  sixty-one,  of  the 
District  Court  of  the  said  Sixteenth  Judicial  District,  in  and  for  the  County 
of  Calaveras,  a  certain  cause  was  pending  and  at  issue  in  said  Court,  the 
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said  James  H.  Hardy  being  then  and  there  Judge,  as  aforesaid,  between 
one  E.  Mercier  and  another,  plaintiffs,  and  W.  C.  Denny  and  others, 
defendants ;  and  that  on  the  fifteenth  day  of  said  August  a  motion  was 
there  made  by  the  plaintiffs  in  said  action  to  change  the  place  of  trial  of 
said  case  to  some  other  county  in  said  State  of  California,  which  said 
motion  was  made  at  the  Court  House,  in  said  County  of  Calaveras,  where 
the  term  of  said  Court  was  being  held  by  the  said  James  H.  Hardy, 
District  Judge,  as  aforesaid,  and  that  the  said  James  H.  Hardy,  then  and 
there,  wilfully,  unlawfully,  and  corruptly,  refused  to  decide,  and  ab> 
stained  from  deciding,  the  said  motion,  for  the  unlawful  and  corrupt  pur- 
pose of  influencing  and  securing  the  votes  of  certain  naturalized  eitixena 
residing  in  Calaveras  County,  and  certain  voters  therein  residing,  at  the 
then  next  ensuing  general  election  to  be  held  in  this  State,  to  the  sup- 
port of  the  candidates  of  a  certain  political  party  commonly  known  as 
the  Breckinridge  party,  of  which  party  the  said  James  H.  Hardy 
then  and  there  a  member/' 


VOTE   ON   ABTIOLE   EIGHTEEN. 


Names. 


GuUty. 


Not  QnStj. 


Baker 

Banks 

Bogart 

Burnell 

Chamberlain 

Crane 

Denver 

Gallagher 

Gaskill 

Harvey 

Harriman...., 
Hathaway.... 

Heacock 

Hill 

Holden 

Irwin 

Kimball 

Kutz 

Lewis 

Merritt 

Nixon , 

Oulton 

Parks 

Perkins 

Porter 

Powers , 

Quint , 

Rhodes 

Shafter 

SQule 

Shurtleff. 

Van  Dyke... 


1 
1 


1 
1 
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Names. 

GuUty. 

Not  GnUty. 

Vinevard 

I 

W  arm  castle 

1 

Watt 

1 

Williamson    .    .    ..           

I 

Totals 

6 

30 

TJie  Presiding  Officer.— The  Secretary  will  read  thQ  Nineteenth  Article. 
The  Secretary  read  as  follows  : 


(( 


ABTIGLE  XIX. 


The  said  James  H.  Hardy,  District  Judge  of  said  Sixteenth  Judicial 
District,  at  the  February  term,  A.  D.  eighteen  hundred  and  sixty-two, 
of  his  said  Court,  held  in  and  for  the  said  County  of  Calaveras,  whilei 
presiding  as  such  Judge  in  a  certain  action  then  and  there  tried  befopQ 
nim,  as  such  Judge,  wherein  one  W.  P.  McDermott  was  plaintiff,  and 
one  William  Higby  was  defendant,  did,  falsely,  wilfully,  unlawfully,  mdd 
corruptly,  find  for  the  plaintiff,  and  against  the  defendant,  and  render 
judgment  for  the  plaintiff  upon  the  issues  raised  by  a  certain  answer  in 
abatement  filed  by  the  defendant  in  said  suit,  to  which  the  plaintiff  in 
said  suit  had  replied,  the  said  Hardy  then  and  there  well  knowing  said 
decision  and  finding  to  be  unjust  and  unlawful,  which  said  judgment  was 
so  rendered  and  decision  made  for  the  unlawful  and  corrupt  purpose  of 
bringing  said  cause  to  trial  upon  complaint,  answer,  and  replication,  on 
the  merits  thereof,  thereby  to  consume  and  occupy  the  time  of  said 
Court,  so  as  to  prevent  the  trial  of  a  certain  other  suit  then  at  issue  and 
before  said  Court  and  on  the  calendar  thereof  for  trial,  wherein  E.  Mer- 
cier  et  al.  werQ  plaintiffs,  and  W.  C.  Denny  et  al.  were  defendants,  it 
being  then  and  there  important  for  the  interests  of  said  E.  Mercier  et  al., 
plaintiffs,  as  aforesaid,  that  they  should  have  a  continuance  of  said  cause 
until  the  then  next  term  of  said  Court,  and  they  having  no  sufficient  or 
legal  ground  for  such  continuance — all  of  which  he,  the  said  James  H. 
Hardy,  then  and  there  well  knew,  and  all  of  which  the  said  James  H. 
Hardy,  then  and  there  acting  as  such  District  Judge,  as  aforesaid,  un- 
lawfully and  corruptly  did,  out  of  favor  and  partiality  to  the  plaintiffs  in 
said  last  mentioned  cause." 

VOTE  ON   ARTICLE  NINETEEN. 


« 

Namea. 

GvUfcy. 

Not  GuiUy* 

Saker 

1 

Banks 

1 

B  ogar  t 

1 

Burnell 

1 

Chamberlain 

1 

Crane , 

1 
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NomoB. 


Gailtj.      Not  Giiil^y. 


Denver 

Gallagher.... 

GaskiJl 

Harvey 

Harriman  ... 
Hathaway  .. 

Heacoek 

Hill 

Holden 

Irwin 

Kimball 

Kutz 

Lewis 

Merritt 

Nixon 

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint 

Ehodes , 

Shafter 

Soule 

Shurtleff 

Van  Dj'ke... 
Vineyard  ... 
Warmeastle 

Watt 

Williamson  . 


Totals. 


1 
1 
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The  Presiding  Offijcer. — The  Secretary  will  read  the  Twentieth  Article. 
The  Secretary  read  as  follows  : 

"ARTICLE    XX. 

The  said  James  H.  Hardy,  at  the  August  term  of  the  District  Conrt 
of  the  said  Sixteenth  Judicial  District,  neld  in  and  for  the  County  of 
Calaveras,  aforesaid,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixt3"-one,  he  being  District  Judge  of  said  District,  and  presiding  ^% 
the  said  term,  did,  wilfully,  corruptly,  and  in  gross  violation  of  bis  duty  as 
said  Judge,  neglect  and  omit  to  perform  his  duties  of  said  oflSce,  and 
cause  great  delays  in  the  business  of  said  Court,  then  and  there  pendius 
therein,  and  great  cost,  trouble,  and  inconvenience  to  suitors  then  and 
there  before  said  Court,  and  great  detriment  to  the  public  welfare,  by 
abandoning  his  said  ofl3cial  duties  on  the  thirtieth  day  of  August,  A.  D. 
eighteen  hundred  and  sixty-one,  and  going  to  divers  places  in  said  Cala- 
veras County,  for  the  purpose  of  making  political  speechos,  and  failing 
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and  neglecting  to  appear  in,  or  to  hold  said  Court,  during  the  remainder 
of  said  term,  there  oeing  several  suits  set  and  ready  for  trial  on  that 
day,  and  the  succeeding  day  of  said  term,  and  a  jury  being  then  and 
there  in  attendance,  whereby  said  suits  were  necessarily  continued  until 
the  next  term  of  said  Court." 

VOTE  ON   ARTICLE   TWENTY. 


Names. 


Ouiltj. 


Not  GuUty. 


Baker. 

Banks. 


Bogart 

Burnell 

Chamberlain 
Crane 


Denver 

Gallagher  . 
GaskiU  .... 

Harvey 

Harriman  . 
Hathaway 
Heacock.... 
Hill 


Holden 
Irwin .., 


Kimball 
Kutz..... 


Liewis... 
Merritt, 


Nixon 

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint... 

Bhodes 

Shafter 

Soule 

Shurtleif. 

Van  Dyke... 
Vineyard.... 
Warmcastlo. 

Watt 

Williamson  . 


Totals. 


2 


34 


de. 


The  Prending  Officer, — The  Secretary  will  read  the  Twenty-First  Arti- 


The  Secretary  read  as  follows : 
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"ARTICLE  XXI. 

That,  unmindful  of  the  solemn  duties  of  his  office,  and  contrary  to  the 
same  obligations  by  which  he  stood  bound  to  discharge  them  faithfully 
and  impartially,  and  without  respect  to  persons,  and  in  utter  contempt 
of  his  judicial  character  as  District  Judge  of  the  Sixteenth  Judicial  Dis- 
trict, as  aforesaid,  he,  the  said  James  H.  Hardy,  while  District  Judge, 
aforesaid,  at  a  term  of  the  District  Court,  held  in  and  for  said  Calaveng 
County,  in  the  month  of  Maj',  A.  D.  eighteen  hundred  and  fifty-nine, 
and  at  other  times,  as  hereinai1:er  set  forth,  was  guilty  of  unlawful  and 
wilful  misconduct,  in  his  said  office  committed,  as  follows,  to  wit : 

First.  The  said  James  H.  Ilardy,  at  the  term  of  said  Court  last  aboTe 
mentioned,  to  wit :  in  said  County  of  Calaveras,  on  or  about  the  four- 
teenth day  of  May,  A.  D.  eighteen  hundred  and  fifty-nine,  did,  as  snci 
Judge,  as  aforesaid,  scandalously  exhibit  an  indecent  solicitude  for  the 
interests  of  the  defendants  in  the  suit  of  Foster  vs.  Fritz  et  al.,  mention^ 
in  the  first  Article  of  this  Impeachment,  unbecoming  and  highly  disgrace- 
ful to  the  character  of  a  Judge,  as  it  was  subversive  of  justice. 

Second.  The  said  James  H.  Hardy,  at  the  term  of  said  Court,  and  on 
the  day  and  year  aforesaid,  in  said  County  of  Calaveras,  did,  indecently 
and  scandalously,  and  of  his  own  motion,  advise  one  S.  W.  Brockway. 
then  and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  defendani 
in  said  last  mentioned  suit,  to  file  a  statement  for  a  new^  trial  in  said 
cause,  (judgment  having  previously,  at  said  term,  been  rendered  againel 
the  defendants  therein,)  and  did  then  and  there,  prior  to  the  filing  of  sudi 
statement,  and  in  advance  of  the  hearing  of  said  motion,  promise  said 
Brockw^ay  that  he  would  grant  a  new  trial  in  said  cause. 

Third.  That  subsequently,  at  the  term  of  said  Court,  held  in  and  for 
said  County  of  Calaveras,  in  the  month  of  November,  A.  D.  eighteen 
hundred  and  fifty-nine,  the  said  James  H.  Hardy,  District  Judge,  as 
aforesaid,  a  motion  for  a  new  trial  having  been  made  and  a  statement 
filed  in  said  last  mentioned  cause,  did,  scandalously  and  indecently,  confi- 
dentially, privately,  ancik  aside,  advise  and  direct  one  Allan  P.  Dudley, 
then  and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  the  plaintiff 
in  said  cause,  not  to  file  a  brief  on  said  motion  for  a  new  trial,  and  that 
he  was  going  to  decide  said  motion  in  his  (the  said  Dudley 's)  favor,  io 
consequence  of  which,  said  Dudley  omitted  to  file  said  brief  and  to  argue 
said  motion,  and  did,  then  and  there,  at  said  term  of  said  Court,  decide 
said  motion  for  a  new  trial  in  favor  of  the  defendants  in  said  cause,  and 
against  said  Dudley,  granting,  by  his  said  decision,  a  new  trial  in  said 
cause ;  all  of  ^vhich  the  said  Ilardy,  then  and  there,  did,  wilfully  and  nn- 
lawfully,  and  with  the  intent  to  deceive  and  mislead  the  said  A.  P.  Dad- 
ley.  Counsel,  as  aforesaid. 

Fourth.  That  the  said  James  H.  Hardy,  while  District  Judge,  as 
aforesaid,  has  indecently  and  scandalously,  and  with  corrupt  intent,  here- 
tofore, to  wit :  in  said  Calaveras  County,  on  or  about  the  fourteenth  day 
of  May,  A.  D.  eighteen  hundred  and  fi'fty-nine,  and  at  other  times,  while 
such  District  Judge,  told  and  advised  the  said  A.  P.  Dudley,  and  the  said 
S.  W.  Brockway,  and  one  William  L.  Dudley,  practising  Attorneys  before 
said  Court,  that  whenever  he  had  any  discretion  to  use,  as  such  Judge,  he 
should  use  such  discretion  for  his  friends. 

Fifth.  That,  at  the  February  term  of  said  Court,  held  in  and  for  ihe 
County  of  Calaveras,  aforesaid,  A.  1).  eighteen  hundred  and  sixty-two, 
the  giiid  James  H.  Hardy,  being  then  and  there  District  Judge  of  said 
District,  and  presiding  at  said  term  of  said  Court,  did,  indecently  and 


687 

scandalously,  and  out  of  wilful  and  unlawful  favoritism  and  partiality  for 
the  plaintiffs  in  a  certain  cause  then  and  there  pending  in  said  Court, 
wherein  one  E.  Mercier  and  another  were  plaintiffs,  and  one  W.  C. 
Denny  and  others  were  defendants,  unlawfully  urge  and  solicit  one  Wil- 
liam L.  Dudley,  then  and  there  a  practising  Attorney  in  said  Court,  and 
engaged  as  Counsel  in  other  causes  then  and  there  pending,  to  expend 
and  consume  as  much  time  as  possihle  in  the  trial  of  such  causes,  in 
order,  unlawfully,  wrongfully,  and  fraudulently,  to  effect  the  continuance 
of  said  cause,  E.  Mercier  et  al.  vs.  W.  C.  Denny  et  al.,  until  the  then  next 
term  of  said  Court,  it  being  important  to  the  interests  of  the  said  B. 
Mercier  et  al.,  plaintiffs  in  said  cause,  that  the  same  should  be  continued 
until  the  said  next  term  of  said  Court,  and  they  having  no  sufficient  or 
legal  ground  for  such  continuance ;  all  which  the  said  James  H.  Hardy 
then  and  there  well  knew,  and  all  of  which  he  then  and  there  did,  for  the 
unlawful  and  corrupt  purpose  of  subserving  the  private  interests  of  said 
E.  Mercier  et  al.,  to  the  great  wrong  and  injury  of  the  public  welfare, 
and  to  the  great  oppression  of  the  defendants  in  said  cause ;  all  of  which 
is  to  the  great  scandal  and  disgrace  of  the  dignity  and  purity  of  said 
office,  of  great  detriment  to  the  public  good,  and  of  corrupt  and  evil 
example." 

On  motion,  the  Court  decided  that  the  vote  on  Article  Twenty-One 
should  be  taken  on  each  of  the  Subdivisions  of  thi^t  Article,  separately. 
The  Secretary  read  the  First  Subdivision,  as  follows : 

"  SUBDIVISION    FIRST. 

Tbe  said  James  H.  Hardy,  at  the  term  of  said  Court  last  above  men- 
tioned, to  wit:  in  said  County  of  Calaveras,  on  or  about  the  fourteenth 
day  of  May,  A.  D.  eighteen  hundred  and  fifty-nine,  did,  as  such  Judge, 
as  aforesaid,  scandalously  exhibit  an  indecent  solicitude  for  the  interests 
of  the  defendants  in  the  suit  of  Foster  vs,  Fritz  et  al.,  mentioned  in  the 
first  Article  of  this  Impeachment,  unbecoming  and  highly  disgraceful  to 
the  character  of  a  Judge,  as  it  was  subversive  of  justice." 

VOTE   ON    SUBDIVISION   FIRST  OP  AETICLE   TWENTY-ONE. 


N'amea. 

GnUty. 

Not  GaUty. 

1 

Hanks 

■ 

1 

Ho£rar  t 

-*^^o        «.••••.«• ••■....•• •■..••■      .•..•...•.■«•.•.••.••.. 

Hurnell 

Chamberlain 

1 
1 

Orane  

Denver 

Gallairher 

Gaskill 

1 

Harvc  V 

Harriman 

Hathawav 

1 

TTeacock ..,.,...,  t  - .  t  ....  r -  r  -  - 

Hill 
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• 

Names. 

Guilty. 

Not  Gulky. 

FTolden  .„.rrT.,TT ■,'-, 

1 

Irwin • 

1 

Kimball 

1 
1 

Kutz 

liOwis 

1 

Mf* rri  tt » ,  t  -  -  t 

1 

Nixon 

1 

Oulton 

1 

Parks 

1 

Perkins  

1 
1 

Porter 

Powers 

1 

Oiiint 

1 

1 

1 
1 

Shafter 

Shurtleff 

1 

Van  Dyke 

1 

Vineyard  

1 

1 

Watt 

1 

1 

••••••«■••■••••«••■«•••••«•••••••••••••••     ■•••• 

Totals 

13 

23 

The  Secretary  read  the  Second  Subdivision,  as  follows : 

"SUBDIVISION   SECOND. 

The  said  James  K.  Hardy,  at  the  term  of  said  Court,  and  on  the  day 
and  year,  aforesaid,  in  said  County  of  Calaveras,  did,  indecently  and 
scandalously,  and  of  his  own  motion,  advise  one  S.  W.  Brockway,  then 
and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  defendant  in 
said  last  mentioned  suit,  to  file  a  statement  for  a  new  trial  in  said  cause, 
(judgment  having  previously,  at  said  term,  been  rendered  against  the 
defendants  therein.)  and  did  then  and  there,  prior  to  the  filing  of  such 
statement,  and  in  adv£^ncc  of  the  hearing  of  said  motion,  promiae  said 
Brockway  that  ho  would  grant  a  new  trial  in  said  cause." 

VOTE   ON    SUBDIVISION   SECOND   OF  ARTICLE  TWENTY-ONE. 


Names. 

GnUty. 

Not  OviUgu 

Baker .« 

1 

Banks 

1 

Boffart 

1 

Burnell 

1 

Chamberlain 

1 
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Names. 

Gailtj. 

Not  Oontr 

Crane 

1 

Denver 

1 

G-allaif  her •.... 

1 

Gaskill 

1 
1 
1 
1 

TTarve  V 

Harriman 

Hathaway 

Heacock..,.. , • 

i 

Hill 

1 

Holden 

1 

Irwin • • 

1 

1 
1 

Kutz 

- 

1 

Memtt 

1 

1 

Oulton 

1 

1 

Perkins ••• 

1 
1 
1 

Powers 

1 

Shodes 

'"i 

1 
1 

Soale 

1 

"Van  Dyke ...••.... 

1 

1 

Warmcastle 

1 

1 

Williamson 

1 

Totals 

18 

18 

The  Secretary  read  the  Third  Subdivision,  as  follows : 


i< 


SUBDrvISION  THIRD. 


That  subsequently,  at  the  term  of  said  Courts  held  in  and  for  said 
County  of  Calaveras,  in  the  month  of  November,  A.  D.  eighteen  hun- 
dred and  fifly-nine,  the  said  James  H.  Hardy,  District  Judge,  as  afore- 
said, a  motion  for  a  new  trial  having  been  made  and  a  statement  filed  in 
said  last  mentioned  cause,  did,  scandalously  and  indecently,  confiden- 
tially, privately,  and  aside,  advise  and  direct  one  Allan  P.  Dudley,  then 
and  there  an  Attorney  of  said  Court,  and  of  Counsel  for  the  plaintiff  in 
said  cause,  not  to  file  a  brief  on  said  motion  for  a  new  trial,  and  that  he 
was  going  to  decide  said  motion  in  his  (the  said  Dudley's)  favor,  in  con- 
sequence of  which,  said  Dudley  omitted  to  file  said  brief  and  to  argiie 
said  motion,  and  did,  then  and  there,  at  said  term  of  said  Court,  decide 
said  motion  for  a  new  trial  in  favor  of  the  defendants  in  said  cause,  and 
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against  said  Dudley,  granting,  by  his  said  decision,  a  new  trial  in  said 
cause ;  all  of  which  the  said  Hardy,  then  and  there,  did,  wilfully  and  un- 
lawfully, and  with  the  intent  to  deceive  and  mislead  the  said  A.  P.  Dad- 
Icy,  Counsel,  as  aforesaid/' 

VOTE  ON  SUBDIVISION  THIBD  OF  ARTICLE  TWENTT-ONS. 


Names. 


Guilty. 


Not  ai2^. 


Baker. 

Banks 

Bogart 

Burn  ell 

Chamberlain 

Crane 

Denver 

Gallagher 

Gaskill 

Harvey 

Harriman 

Hathaway.... 

Heacock 

Hill 


Holden , 

Irwin , 

Kimball , 

Kutz 

Lewis......... 

Merritt 

Nixon  

Oulton 

Parks 

Perkins 

Porter 

Powers 

Quint 

Ehodes 

Shafter 

Soule 

Shurtleff..... 
Van  Dyke.., 
Vineyard.... 
Warmcastle. 

Watt 

Williamson.. 


Totals 


1 
1 


1 
1 


30 


The  Secretary  read  the  Fourth  Subdivision,  as  follows : 
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"  SUBDiyiSION  rOURTH. 

That  the  said  James  H.  Hardy,  while  District  Judge,  as  aforesaid,  has, 
indecently  and  scandalously,  and  with  corrupt  intent,  heretofore,  to  wit : 
in  said  Calaveras  County,  on  or  about  the  fourteenth  day  of  May,  A.  D. 
eighteen  hundred  and  fifty-nine,  and  at  other  times,  while  such  District 
Judge,  told  and  advised  the  said  A.  P.  Dudley,  and  the  said  S.  W.  Brock- 
way,  and  one  William  L.  Dudley,  practising  Attorneys  before  said  Court, 
that  whenever  he  had  any  discretion  to  use,  as  such  Judge,  he  should  use 
such  discretion  for  his  friends." 

VOTE  ON   SUBDIVISION  FOURTH  OF  ARTICLE  TWBNTT-ONB. 


Names. 

OaUtj. 

Not  Gniltj. 

Saker 

1 

Banks. 

1 

Bofirartr 

1 

Burnell 

...••••....• 

1 

Chamberlain 

1 
1 

Crane 

Denver 

1 

Gallacrher 

1 

Gaskill 

1 

TTarvev ....»«., tr.t.....tttt,..t,.....t  .ttr.. *.,-...,..,. tT..,.t.*r,.. 

1 
1 
1 

Hamman... 

Hathaway  ••.••..*• • 

Heacock 

i 

Hill 

1 

Holden 

1 

Irwin 

1 

Kimball 

1 
1 

Kuta 

licwis..... 

1 

Merritt , 

1 

Nixon 

1 

Oulton 

1 

Parks 

1 

Perkins 

1 
1 
1 

Powers 

1 

Rhodes 

1 
1 
1 

Soule 

1 

Van  Dyke 

1 

1 

Warmcastle 

1 

1 

Williamson 

1 

Totals • 

16 

20 
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The  Secretary  read  the  Fifth  Subdivision,  as  follows : 

*' SUBDIVISION  FIFTH. 

That,  at  the  February  term  of  said  Court,  held  in  and  for  the  Countj 
of  Calaveras,  aforesaid,  A.  D.  eighteen  hundred  and  sixty-two,  the  said 
James  H.  Hardy,  being,  then  and  there,  District  Judge  of  said  District, 
and  presiding  at  said  term  of  said  Court,  did,  indecently  and  scanda- 
lously, and  out  of  wilful  and  unlawful  favoritism  and  partiality  f^r  ^e 
plaintiffs  in  a  certain  cause  then  and  there  pending  in  said  Court,  wherein 
one  E.  Mercier  and  another  were  plaintiffs,  and  one  W.  C.  Denny  and 
others  were  defendants,  unlawfully  urge  and  solicit  one  William  L.  Dud- 
ley, then  and  there  a  practising  Attorney  in  said  Court,  and  engaged  as 
Counsel  in  other  causes  then  and  there  pending,  to  expend  and  eonanme 
as  much  time  as  possible  in  the  trial  of  such  causes,  in  order,  nnlawfiillj, 
wrongfolly,  and  fraudulently,  to  effect  the  continuance  of  said  cause,  S. 
Mercier  et  al.  vs.  W.  C.  Denny  et.  al.,  until  the  then  next  term  of  said 
Court,  it  being  important  to  the  interests  of  the  said  E.  Mercier  et  aL, 
plaintiffs  in  said  cause,  that  the  same  should  be  continued  until  the  said 
liext  term  of  said  Court,  and  they  having  no  sufficient  or  legal  *CToand 
for  such  continuance ;  all  which  the  said  James  H.  Hardy  then  and  there 
well  knew,  and  all  of  which  he  then  and  there  did,  for  the  unlawful  and 
corrupt  purpose  of  subserving  the  private  interests  of  said  E.  Mercier 
et  al.,  to  the  ^eat  wrong  and  injury  of  the  public  welfare,  and  to  the 
great  oppression  of  the  defendants  in  said  cause ;  all  of  which  is  to 
the  great  scandal  and  disgrace  of  the  dignity  and  purity  of  said  offiee, 
of  great  detriment  to  the  public  good,  and  of  corrupt  and  evil  example." 

VOTB  ON  SUBDIVISION  FIFTH  OF  ARTICLE  TWENTY-ONS. 


KamM. 

Gniltj. 

Kot  finit;. 

1 

Sanks «... 

1 

Boerart 

Burnell 

Chamberlain.. 

Crane •..•.... •.... 

1 

Denver 

Galla&rher 

Gaskill 

1 
1 

Harvev......... 

Hamman 

Hathawav 

............ •-.»..«..... -_..- •-• «. 

Heacock 

Hill 

1 

Holden , 

Irwin , 

■ 

KimbaU 

1 

Kutz 

Lewis 

Merritt ,,.,  . 

I^ixon , - 

1 

998 


Names. 

Gnllty. 

Not  Guilty. 

Oulton • 

1 

Parks 

1 

Perkins 

1 
1 
1 

1PA1*fl^l* 

Powers. 

Otiint - 

1 

Khodes 

1 
1 
1 

Shatter 

Sould • 

Shurtleff 

1 

Van  Dvke 

1 

1 

W^armcastld • 

1 

1 

Willianison r 

1 

» 

Totals 

16 

21 

The  Presiding  Officer. — The  Secretary  will  read  the  Twenty-Second  Ar- 
ticle. 

The  Secretary  read  as  follows : 


(( 


ARTICLE    XXII. 


The  said  James  H.  Hardy,  in  entire  disregard  of  his  daty  as  such. 
Judge,  as  aforesaid,  and  in  violation  of  public  decency,  order,  and  good 
morals,  has,  daring  two  years  now  last  past,  and  .while  holding  said 
office,  been  in  the  frequent  and  common  habit,  while  holding  the  terms 
of  the  District  Court  of  the  Sixteenth  Judicial  District,  in  and  for  the 
County  of  Calaveras,  and  in  and  for  the  County  of  Amador,  of  becoming 
grossly  intoxicated,  and  exhibiting  himself  to  the  public,  as  well  by  day 
as  by  night,  in  a  state  of  gross  drunkenness/' 

VOTB  ON  ARTICLE  TWENTY-TWO. 


* 

Names. 

anilty. 

Not  Gailtj. 

Baker  

1 

Sanks 

1 

Sofirart 

1 

Sumell 

1 

Chamberlain 

•'   1 

1 

• 

Crane 

Denver 

1 

Gallairher 

1 

Gaskill 

1 

Harvey 

1 

Harriman 

1 
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Names. 

Gnaty. 

Not  Gvitf. 

Hathaway 

1 

TT^ftCOCll^       „T,T .TTTt tT, t ^ ,-^,.,^..,..-,. 

1 

Hill  

1 

Holden • 4 

1 

Irwin • • 

1 

Ximball • • 

1 

Kutz 

1 

Ijewis 

1 

Merritt 

1 

Nixon • 

1 

Oulton  ..: 

1 

1 

Perkins , 

1 
1 
1 

Porter 

Powers ; 

Quint 

1 

Khodes 

1 

1 

Sonle 

1 

1 

Van  Dyke 

1 

Vineyard 

1 

Warmcastle 

1 

Watt 

1 

Williamson 

1 

Totals 

11 

25 

ANNOUNCEMENT    OF    yERDICT.  . 

The  Presiding  Officer, — Two  thirds  of  the  Senate,  composing  a  constitii- 
tional  majority,  haying  yoted  for  the  conviction  of  the  Respondent  on 
the  Fifteenth  Article  of  Impeachment,  he  stands  duly  convicted  on  that 
Article. 

Less  than  two  thirds  of  the  Senators  present  having  voted  for  the  con- 
viction of  the  Respondent  on  all  the  other  Articles  or  Impeachment,  he 
stands  duly  acquitted  on  those  Articles. 

What  course  do  Senators  propose  to  pursue  in  regard  to  pronouncing 
judgment  ? 

MOTION  TO  POSTPONE  TIME  Of   SENTENCE. 

Senator  Parks,-^!  move  that  the  Court  now  adjourn  until  to-morrow 
morning  at  ten  o'clock. 

Senator  Crane, — I  hope  that  that  motion  will  not  prevail. 

Senator  Parks, — We  haye  a  rule  here  which  prevents  us  from  doing  any 
Legislative  husiness  after  to-day,  and  we  shall  need  the  balance  of  the 
time  to  complete  the  Legislative  business  on  hand  and  which  ought  to 
be  disposed  of.  I  think  that  to-morrow  morning  will  be  a  sufficiently 
early  time  to  pass  this  resolution  of  sentence. 
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I  strictly  reserved  my  right  to  reverse  my  action,  on  to-morrow  morn- 
ing, upon  those  propositions  contained  in  the  Fifteenth  Article.  I  asked 
for  time  in  which  to  consider  my  action  in  regard  to  that  Article,  and  I 
asked  to  be  excused  from  voting ;  and  the  Court  refused  to  accede  to  my 
request,  in  both  instances.  Now,  I  ask  that  the  vote  on  the  sentence  be 
postponed  until  to-morrow  morning,  when  I  will  be  prepared  to  vote 
understandingly. 

Senator  BumelL — I  hope  that  this  proposed  postponement  until  ten 
o'clock  to-morrow  morning  will  not  take  place.  Now,  Mr.  President,  it 
was  very  well  settled  that  this  body  could  not  sit  as  a  Court  of  Impeach- 
ment ^fler  the  Assembly  had  adjourned.  We  have  passed  a  resolution 
to  adjourn  sine  die  at  twelve  o'clock  to-morrow  morning.  I  think  this 
whole  matter  can  be  disposed  of  to-day  as  well  as  if  we  postponed  it 
until  to-morrow. 

I  hope,  that  if  any  adjournment  is  had  at  all,  it  will  be  to  some  hour 
this  evening.  And  I  make  the  motion,  that  we  adjourn  to  half  past 
seven  o'clock,  this  evening. 

Senator  Merritt. — How  many  votes  does  it  take  to  pronounce  judg- 
ment ?    I  should  like  to  know  that.    Does  it  take  two  thirds  f 

Senator  Perkins, — I  think  that  we  can  pass  judgment  now,  as  well  as 
at  any  other  time.  Evening  sessions  are  always  diBa^reeable ;  usually 
somewhat  disorderly — all  the  evening  sessions  that  I  have  ever  wit- 
nessed were.  This  is  a  matter  of  serious  consequence.  Our  judgment 
in  regard  to  this  matter  should  be,  I  think,  given  in  the  daytime. 

The  statute  provides  that  it  may  be  one  thing  or  another :  removal 
from  office,  with  perpetual  disqualification  from  ever  holding  office 
again  ;  removal  from  office,  without  any  disqualification  attached ;  sus- 
pension from  office,  for  any  length  of  time  we  see  fit  to  designate. 

Now,  I  hope  that  the  judgment  will  be  given  to-day,  immediately,  be- 
fore we  adjourn.  And  then,  what  little  Jjegislative  business  remains 
unfinished,  we  can,  immediately  after,  proceed  to  dispatch. 

I  should  suppose  that  it  would  be  most  agreeable  to  all  the  Senators 
present  to  finish  up  this  matter  entirely  to-day. 

Senator  Gallagher. — One  Senator  has  asked  that  we  should  adjourn 
antil  half  past  seven  o'clock,  to-night.  Now  I,  for  one,  shall  accede  to 
that  request,  and  I  sincerely  hope  that  every  Senator  on  this  floor  will 
do  the  same  thing. 

Senator  Parks. — I  hope  that  the  Senate  will  adjourn  until  this  evening, 
at  least. 

Senator  Gallagher. — The  Senator  from  Sutter  has  given  his  reasons  for 
desiring  an  adjournment,  and  to  my  mind  they  are  good  reasons. 

I  think  this  is  a  matter  of  too  much  importance,  of  too  great  weight, 
to  be  rushed  through  with  in  a  hurry.  There  are  one  or  two  Senators 
here,  who  have  intimated  that  they  have  not  a  distinct  understanding  of 
the  bearing  of  the  law  upon  the  point  on  which  this  Respondent  nas 
been  convicted.  So  far  as  I  myself  am  concerned,  I  might  state  that  I 
feel  perfectly  satisfied  in  regarid  to  this  proposition.  I  can  only  speak 
for  mvs61f,  of  course. 

I  sincerely  hope  that  the  motion  for  an  adjournmeftt  for  a  few  hours 
will  obtain;  and  if  the  proposition  to  adjourn  until  to-morrow  morning 
at  ten  o'clock,  is  pressed,*!  shall  vote  for  it. 

Senator  Crane. — I  suppose  that  an  adjournment  until  seven  o'clock  this 
evening  wo\ild  suit  the  Senator  from  Sutter. 

Senator  Parks. — ^Just  suit  yourselves  about  that.  I  should  prefer,  of 
course,  to  have  an  adjournment  until  to-morrow  morning. 
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Senator  Harvey. — I  think  that  tho  Senator  from  Sutter  will  withdraw 
his  motion  for  a  postponement.  It  seems  generally  desirahle  that  we 
should  take  final  action  in  regard  to  this  matter  now.  He  says  that  the 
Senators  can  suit  themselves. 

Senator  BumeU. — As  it  seems  to  be  generally  desired  that  we  should 
dispose  of  this  matter  at  the  present  time,  I  withdraw  my  motion  to 
adjourn. 


THE    SENTENCE. 


The  Pretiding  Officer, — The  statute  declares  that  the  judgment  shall  be 
in  the  form  of  a  resolution. 

Senator  Orane, — I  offer  the  following  resolution,  as  the  judgment  of  the 
Senate  in  this  case : 

Resolved,  That  James  H.  Hardy,  having  been  duly  convicted  of  certain 
hi^h  crimes  and  misdemeanors,  it  is  hereoy  adjudged — 

That  the  said  James  H.  Hardy  be  and  is  hereby  declared  suspended 
and  removed  from  the  office  of  Judge  of  the  Sixteenth  Judicial  District 
— ^the  office  which  he  now  holds. 

Senator  Crane. — I  have  purposely  refrained  from  adding  to  that  resolu- 
tion a  provision  disqualifying  the  Eespondent  from  ever  holding  office 
hereafter  in  this  State.  If  any  Senator  proposes  to  amend  the  resolution 
in  that  particular,  be  can  do  so. 

Senator  Warmcastle. — I  desire  to  ask  the  Senator  from  Alam.eda,  what 
he  means  by  the  words  "high  crimes  and  misdemeanors?" 

Senator  Crane. — I  suppose  that  this  resolution  will  occupy  in  the  record 
of  these  proceedings  precisely  the  same  position  as  a  judgment  on  a  judg- 
ment roll.  In  that,  all  the  proceedings  which  have  taken  place  in  regard 
to  the  trial  are  made  a  part  of  the  record,  and  the  nature  of  the  iadg- 
ment  is  fully  explained,  if  it  needs  any  explanation  outside  of  itself,  by 
the  record  of  the  charges  on  which  the  defendant  is  found  guilty,  whicn 
charges  are  contained  in  that  roll. 

Senator  Parks. — I  would  like  to  inquire  whether  there  is  not  some 
lighter  penalty  which  can  be  determined  upon  in  passing  judgment. 

Senator  Merritt. — I  propose  to  offer  a  resolution,  suspending  Judge 
Hardy  from  his  office  for  the  period  of  six  months : 

Resolved,  That  James  H.  Hardy,  District  Judge  of  the  Sixteenth  Ja- 
dicial  District,  having  been  convicted  by  the  Senate,  sitting  as  a  High 
Court  of  Impeachment,  of  uttering  treasonable  and  seditious  language 
concerning  the  Governmentof  the  United  States, 

That  the  said  James  H.  Hardy  be  and  is  hereby  suspended  from  said 
office  of  District  Judge  of  the  Sixteenth  District,  and  from  exercising 
the  duties  and  receiving  the  emoluments  thereof,  for  the  space  of  six 
months. 

Senator  Crane. — Six  months !     Why  not  say  six  days  ? 

Senator  Perkins. — Is  this  resolution  debatable  ? 

Senator  Crane. — ^It  is  offered  as  a  substitute,  as  I  understand  it 
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Senator  Perkitu. — "Now,  I  am  not  disposed  to  vote  for  that  snbstitate. 
This  Senate,  by  a  two  thirds  vote,  has  recorded  its  deliberate  judgment, 
that  an  officer  of  one  of  the  highest  Courts  of  original  jurisdiction  in  our 
State  has  been  guilty  of  disloyalty  to  the  Government.  He  has  been 
found  guilty,  whilst  wearing  the  ermine,  of  uttering  sentiments  of  hos- 
tility to  our  Government ;  sentiments  of  hostility  to  that  Government 
which  he  was  sworn  to  support,  and  from  which  he  was  receiving  his 
daily  bread. 

Senator  Van  Dyke. — I  think  it  is  hardly  necessary  to  occupy  time  here 
in  discussing  this  matter. 

Senator  Perkins. — I  propose  to  discuss  that  substitute  resolution. 

Senator  Van  Dyke.—l  tnink  that  there  is  no  necessity  for  discussing 
that  resolution ;  for  I  do  not  think  that  we  have  any  legal  right  to  pro- 
nounce such  a  judgment  as  is  contained  in  it.  The  Constitution  says 
that  the  punishment  shall  be  removal  from  office. 

Senator  Perkins. — This  resolution  is  offered  as  a  substitute  here.  And 
while  I  have  no  wish  to  occupy  the  time  of  the  Senate  in  discussing  it 
at  any  great  length,  I  must  say  that  I  feel  indignant  that  such  a  resolu- 
tion should  have  been  offered  before  this  body  at  this  time.  Six  months 
saspension  from  office  I  after  a  conviction  of  sedition  and  disloyalty.  I 
feel  indignant  that  such  a  substitute  should  be  offered  here,  for  my  vote. 

Senator  Merritt. — ^If  I  may  be  allowed,  I  will  express  my  hope  that  the 
Senator  from  San  Francisco  will  permit  his  indignation  to  cool  outside 
of  this  Chamber,  if  it  be  just  as  convenient  for  him  to  have  it  so. 

I  offered  that  resolution  because  I  thought,  in  the  first  place,  that  this 
man  had  been  unjustly  convicted.  Whatever  may  be  my  own  opinion, 
Sir,  and  whatever  may  be  my  views,  about  the  taste  of  giving  utterance 
to  such  sentiments  as  Judge  Hardy  is  alleged  to  have  uttered,  as  this 
Senate  say  have  been  proved  to  have  been  uttered  by  him,  I  think  that  a 
removal  from  office  would  be  a  punishment  entirely  too  severe  for  such 
an  offence. 

In  order  to  arrive  at  the  conviction  which  has  been  had  here,  and 
which  I  say  is  unprecedented  in  the  history  of  the  United  States,  we 
have  had  to  go  back  and  adopt  the  theory  of  monarchists  in  England 
and  other  European  countries. 

If  you  remove  this  man  from  office,  you  will  establish  a  precedent — a 
tyrannical  precedent — which  will  eventually  crush  out  all  free  sentiment 
whenever  it  may  be  expressed  against  the  Government.  Why,  Sir,  if  the 
gentleman  will  read  the  history  of  England,  he  will  find  that  English 
peers  in  Parliament,  brethren  of  the  King,  have  uttered  sentiments 
against  the  Government,  stronger  than  those  which  have  been  charged 
against  this  Defendant  here,  and  they  were  not,  even  in  monarchial  Eng- 
land, considered  treasonable  or  seditious.  Why,  the  Duke  of  Cumber- 
land said  he  hoped  that  every  British  soldier  who  put  his  foot  on  Ameri- 
can soil,  during  the  Eevolutionary  War,  never  would  return  alive,  and 
that  all  the  British  army  here  would  be  defeated.  Was  he  arrested  and 
punished  for  using  such  language  ? 

Shall  it  remain  for  Republican  America,  for  the  Legislature  of  a  sover- 
eign State  in  this  Eepublic,  to  say,  that  if  a  man  in  j(fvial  moments  did, 
perhaps,  give  utterance  to  his  feelings  and  his  sympathies  in  regard  to 
the  difficulties  in  the  cotmtry,  because  he  could  not  then  control  his  ex- 
pressions— shall  it  remain  for  a  Republican  Legislature  to  declare  that 
that  man  is  thereby  disqualified  from  holding  the  office  to  which  the  peo- 
ple in  their  sovereign  capacity  have  elected  him  7 

If  this  Senate  wants  to  teach  this  Respondent  a  lesson — ^if  they  want 
88 
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to  tell  him  that  it  is  not  creditable  or  proper  for  him  to  use  such  language 
in  regard  to  the  Government  under  which  he  is  holding  office,  as  he  has 
been  charged  with  using — ^they  can  do  that  effectually  by  adopting  the 
resolution  which  I  have  offered. 

I  am  perfectly  free  to  say,  here,  that  I  think  that  whatever  may  be  i 
gentleman's  opinions  in  regard  to  the  present  crisis  in  the  country,  I 
think  it  is  in  very  bad  taste  for  him  to  utter  any  sentiments  of  hostility 
or  dislike  towards  this  Government,  and  especially  to  utter  such  senti* 
ments  in  California.  I  do  not  utter  such  sentiments  myself — whatever 
may  be  my  feelings. 

I  think  that  a  judgment  of  the  Senate,  removing  the  Bespondent  from 
office  absolutely,  is  altogether  too  severe,  is  altogether  disproportionate 
to  the  offence. 

Besides,  the  vote  by  which  you  found  the  Bespondent  guilty  was  the 
vote  of  one  or  more  gentlemen  who  expressed  themselves  as  exceedingly 
doubtful  concerning  this  very  point  of  loyalty  or  disloyalty,  and  the 
effect  of  using  such  lan^age  as  has  been  alleged  here — whether  it  con- 
stituted treason  or  an  impeachable  offence.  The  Senator  from  Sutter 
expressed  grave  doubts  in  regard  to  this  matter. 

At  the  same  time,  it  was  believed  by  many  other  Senators,  that  it 
took  a  two-thirds  vote  to  pronounce  judgment. 

I  understood  the  gentleman  from  Sutter — and  I  think  I  understeod 
him  rightly — to  say,  that  he  reserved  the  right  to  retract  or  correct  the 
vote  he  gave  on  the  Article  under  which  a  conviction  was  found,  when 
he  came  to  pronounce  iudgment.  I  think,  that  on  a  fair  expression  of 
this  question,  he  would  not  have  voted  as  he  did,  and  then  the  Respond- 
ent would  not  have  been  convicted.  And  if  that  is  the  fact,  I  think  thit 
it  would  be  an  putrage  to  deprive  the  Bespondent  of  his  office,  under  a 
conviction  obtained  in  such  a  manner. 

These  are  my  sentiments,  Mr.  President. 

Whatever  may  be  my  views  and  feelings  in  regard  to  the  present  con- 
dition of  the  country,  as  a  matter  of  taste,  I  keep  them  to  myself.  I 
have  them,  I  entertain  them,  and  I  shall  utter  them  in  respectful  Ian* 
guage  on  all  occasions  when  I  deem  it  proper  to  do  so. 

Senator  Crane, — I  shall  not  occupy  the  attention  of  the  Senate  but  for 
a  moment,  on  this  question.  I  do  not  rise  to  discuss  this  question  of 
loyalty  or  disloyalty.    That  has  been  discussed  enough. 

The  Senator  from  Mariposa  seems  to  think  it  a  very  trivial  offence 
that  is  charged  against  the  Bespondent  here — committed  at  a  time  when 
we  are  involved  in  a  tremendous  civil  war,  when  the  institutions  of  oor 
country  are  sought  to  be  overthrown,  when  our  Government  is  engaged 
in  suppressing  the  most  infamous  rebellion  that  the  world  has  evtf 
known,  and  when  the  loyalty  of  every  citizen  is  appealed  to,  immedi- 
ately, to  sustain  the  Constitution  and  the  Union.  The  Senator  from 
Mariposa  seems  to  consider  it  a  light  matter,  that  a  citizen,  not  in  the 
private  walks  of  life,  but  occupying  a  high  office  and  a  distinguished  po- 
sition under  the  Government,  should  be  found  guilty,  not  on  one  occa- 
sion merely,  but  on  numerous  and  repeated  occasions,  of  giving  uttenmce 
to  language  the  most  seditious.  Here,  an  officer  who  has  sworn  to  rap- 
port the  Constitution  of  the  United  States  and  the  Constitution  of  th« 
§tate,  is  found  endeavoring  in  every  manner  in  which  he  can  adopt,  by 
every  species  of  abusive  language  towards  the  Government  which  he  can 
devise,  to  bring  that  Constitution  of  the  United  States  into  disrespect, 
and  thus  to  aid  in  overthrowing  it.  The  Senator  from  Mariposa  seeinB 
to  think  that  for  this  great  offence  a  six  months  suspension  from  office 
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is  a  sufficient  punishment.  I  haire  no  donbt,  Sir,  but  what  that  disttn- 
fished  gentleman  to  whose  health  the  convicted  party  here  has  so  often 
proposed  his  toasts,  would  heartily  agree  with  the  Senator  from  Mari- 
posa. 

Now,  what  do  we  propose  to  do  ? 

We  do  not  propose,  by  the  resolution  which  I  have  offered  here,  to 
prohibit  Judge  Hardy  from  holding  office  again  under  the  Constitution 
of  this  State,  as  we  might  very  well  do,  and  as  I  undertake  to  say,  we 
have  the  power  to  do. 

I  am  willing,  as  a  Senator  here,  acting  from  motives  of  liberality,  and 
with  due  charity  towards  the  sympathies  which  we  all  know  men  mast 
feel  for  kindred  and  friends  engaged  in  dangerous  undertakings,  to  leave 
the  door  open  for  this  Bespondent  to  return  to  loyal  citizenship  again, 
and  become  worthy — as  he  will  remain  eligible — ^to  hold  that  lugh  and 
distinguished  office  from  which  we  are  about  to  depose  him. 

We  propose  now  to  simply  declare  that  we  remove  this  Respondent 
from  the  office  of  Judge  of  the  Sixteenth  Judicial  District  of  this  State. 

Then  what  follows  ?  Here  is  the  point.  The  Governor  will  proceed 
to  appoint  some  one  else  to  fill  that  office.  That  appointee  will  remain 
the  incumbent  of  that  office  until  the  next  election  in  September.  Then 
let  Judge  Hardy  go  before  the  people  of  that  District  and  again  present 
his  claims  to  their  suffrages,  as  a  candidate  for  this  office.  And  if  the 
people  of  that  District  have  a  mind  to  say,  in  four  months  from  this 
time,  that  this  person  is  a  fit  man  to  preside  over  their  District  Court,  in 
God's  name  let  them  say  so. 

But  do  not  let  us  force  this  man  upon  them  a^in,  after  the  conviction 
which  we  have  arrived  at  in  regard  to  him  and  nis  actions,  and  his  Ian- 
ipiage.  By  this  resolution  which  I  have  introduced,  we  leave  this  whole 
question  of  re-election  to  the  people  of  that  District;  and  if,  by  the  date 
of  the  next  election — ^which  is  only  four  months  hence — they  choose  to 
reverse  the  verdict  which  has  been  given  here,  we  grant  them  the  entire 
power  to  do  so.  And  if  the  Defendant  here  is  sincerely  desirous  of 
evincing  his  loyalty,  he  should  be  desirous  that  such  a  judgment  be  pro- 
nounced, rather  than  one  which  takes  it  out  of  the  hands  of  the  people 
to  vindicate  him  from  the  charges  which  we  believe  to  have  been  sus- 
tained here.  For,  if  you  suspend  him  at  all,  at  the  expiration  of  the 
time  for  which  he  is  suspended  he  goes  back  upon  the  bench  without  the 
indorsement  of  an  election,  and  holds  his  terms  until  the  expiration  of 
his  last  commission. 

I  hope  that  this  substitute  will  not  be  adopted,  but  that  the  original 
resolution  will  be  sustained. 

Senator  Parks. — ^Now,  Sir,  it  appears  to  me  that  this  Court  is  going  to 
be  placed  before  the  public  in  a  similar  position  to  that  in  which  Judge 
Hardy  was  placed  by  his  arraignment  before  this  body.  We  have  already 
been  placed  in  the  position  of  convicting  him — ^the  ayes  and  noes  have 
been  called  in  the  public  press — ^by  a  strict  party  vote. 

!N^ow  it  is  proposed  that  we  proceed  immediately  to  pronounce  sentence. 
This  has  been  the  strongest  charge  of  corruption  brought  against  Judge 
Hardy  on  this  trial — ^that  of  undue  precipitancy  in  conducting  legal  busi- 
ness before  him.  Judge  Hardy  has  oeen  accused  here  of  indecent  haste 
in  taking  a  verdict  in  his  Court.  I  say  iJaaX  I  think  that  this  Senate  has 
been  guilty  of  a  similar  offence,  or  would  render  itself  liable  to  a  similar 
charge. 

In  voting  to  sustain  this  Fifteenth  Article,  I  voted  "  Guilty,"  because 
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I  believed  that  the  evidence  was  sufficient  to  prove  that  the  Respondent 
had  used  the  language  attributed  to  him  in  all  the  instances  named  in  the 
specifications.  But,  Sir,  I  am  not  satisfied  in  my  mind  that  that  language 
was  such  as  to  come  within  the  meaning  of  "  Treason  "  or  "  Sedition/' 
as  signifying  a  crime  against  the  Government.  The  great  latitude  that 
has  been  allowed  every  American  citizen  in  expressing  himself  against 
the  action  of  the  Government,  affords  something  of  a  license  for  a  man's 
indulging  in  remarks  about  the  institutions  of  this  country. 

But  I  must  say,  for  one,  that  great  doubt  exists  in  my  mind,  whether, 
if  this  Article  is  thoroughly  proved — as  I  believe  it  is — the  Respondent 
is  impeachable  for  using  the  language  attributed  to  him.  And  I  ex- 
pressed my  surprise  before,  at  not  navmg  seen  some  authorities  produced 
Upon  that  point.  And  I  was  astonished^  in  the  first  place,  that  the  At- 
torney for  the  Respondent  did  not  demur  to  the  complaint,  at  least,  on 
that  point.  And  I  rose  here  to  ask  for  some  authority  on  that  point— to 
what  extent  a  man  could  speak  against  the  Government  and  not  render 
himself  legally  liable  for  the  use  of  seditious  and  treasonable  language. 
But  not  one  single  syllable  has  been  read  here  before  us  in  regard  to 
that  matter.  We  have  been  sitting  here  as  jurors ;  and  I,  for  one,  was 
attempting  to  listen  as  impartially  as  possible  to  the  testimony  and  the 
arguments,  and  decide  the  case  presented  to  me,  with  candid  deliberation. 
But  this  Court  forced  me  to  vote.  I  was  willing  to  vote  that  the  Prose- 
cution had  thoroughly  proved  that  the  language  attributed  to  the 
Respondent  was  used ;  but  I  am  not  willing  to  vote  to  expel  the  Respond- 
ent from  office,  because  I  do  not  know  as  the  uttering  of  the  language 
used  by  the  Respondent  comes  within  the  purview  of  the  law  laid  down 
for  the  punishment  of  the  crime  of  treason  or  sedition. 

I  shall  vote  for  the  substitute;  and  then  I  shall  vote  against  that,  if  it 
is  adopted. 

Senator  Van  DyJce, — Senators  speak  in  bad  taste  when  they  say  that 
we  are  endeavoring  to  improperly  hasten  the  termination  of  this  trial, 
for  they  seem  to  forget  that  on  to-morrow,  at  twelve  o'clock,  noon,  the  Le- 
gislative session  expires.  We  have  got  to  make  sufficient  progress  with 
this  trial  to  enable  us  to  get  through  with  our  Legislative  business  to- 
night. I  think,  therefore,  that  the  charge  that  we  are  endeavoring  to 
improperly  hasten  the  proceedings  in  this  trial  to  a  conclusion,  is  un- 
called for  and  unwarranted. 

Now,  in  regard  to  the  freedom  tolerated  in  the  expression  of  opinion 
relative  to  the  Government,  it  seems  to  me  to  have  no  application  what- 
ever in  this  case.  The  Respondent  here,  when  he  assumed  the  duties  of 
the  office  he  now  holds,  swore  to  support  the  Constitution  of  the  United 
States,  and  we  are  bound  hete  in  our  action  to  be  governed  by  the  testi- 
mony submitted  to  us,  in  which  we  are  told  that  he  said,  that  the  Con- 
stitution had  gone  to  hell.  Now,  Sir,  nothing  less  than  actually  bear- 
ing arms  against  the  Government  of  the  United  States  can  equal  that 
And  even  the  taking  up  of  arms  against  the  Union,  might,  in  some  in- 
stances, be  construed  to  constitute  an  offence  less  ^evous  than  was  such 
an  utterance  under  all  the  circumstances  amid  which  it  was  made. 

Senator  Parks, — It  has  been  remarked  in  this  Senate,  a  thousand  times, 
during  this  winter,  that  the  Constitution  was  "  played  out."  But  no 
man  thought  of  impeaching  a  Senator  for  making  such  a  remark.  Bnt 
the  remark  was  made  just  as  much  in  violation  of  an  oath  to  support 
the  Constitution  of  the  United  States,  as  was  this  remark,  which  was 
made  by  Judge  Hardy. 
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Senator  Orane. — [Sotto  voce.]  The  character  of  the  offence  wonld  de- 
pend very  mach  on  the  spirit  in  which  the  language  was  uttered. 

Senator  Parks, — I  suppose  that  it  may  have  been  uttered  on  this  floor 
in  very  much  the  same  spirit  in  which  Judge  Hardy  uttered  it,  perhaps. 

Senator  Rhodes. — ^A  single  word,  before  the  vote  is  taken  on  this  ques- 
tion. Now,  in  many  cases  I  would  be  perfectly  willing  to  adopt  the 
substitute  offered  by  the  Senator  from  Mariposa.  But  he  must  remem- 
ber this,  and  all  Senators  must  keep  this  fully  and  fairly  in  mind  :  if  the 
Respondent  is  guilty  on  this  charge — ^and  we  have  voted  that  he  is — ^we 
know  that  these  expressions  are  the  result  of  a  deliberately  formed 
opinion.  This  is  not  an  offence  which  he  might  have  committed  in  undue 
excitement,  or  in  a  violent  burst  of  passion.  It  is  not  an  offence  which 
he  may  have  committed  once  or  twice,  because  he  had  become  intoxi- 
cated from  drinking.  But,  if  he  is  disloyal,  I  take  it  that  these  are  the 
deep  expressions  of  his  heart. 

I  thinlc  that  the  sentence  should  be,  complete  removal  from  ofSce.  K 
he  is  liable  to  be  removed  at  all,  it  is  because  he  is  an  improper  and  in- 
competent man,  on  account  of  entertaining  these  sentiments,  to  hold  this 
judicial  position.  Then,  if,  by  reason  of  entertaining  these  sentiments, 
he  is  an  mcompetent  person  to  sit  as  Judge  in  one  of  our  Courts  to-day, 
he  will  be  no  more  competent  to  hold  that  position  at  the  expiration  of 
six  months ;  no  more  competent  then  than  he  will  be  at  any  time  during 
his  term  of  ofiice. 

Senator  Soule. — Will  the  substitute  be  open  for  amendment  after  it  is 
adopted  f 

Senator  Merritt — Amend  it  now,  if  you  like. 

Senator  Soule, — I  should  like  to  hear  the  substitute  read  again,  before 
I  vote  upon  it. 

[The  Secretary  re-read  the  substitute.] 

Senator  Perkins, — I  demand  the  ayes  and  noes  on  the  question  of  the 
adoption  of  the  substitute. 

VOTE  ON  THE  SUBSTITUTE. 

The  roll  being  called  by  the  Secretary,  the  following  vote  was  re- 
corded on  the  substitute  resolution  offered  by  the  Senator  from  Mari- 
posa: 

Ates — Messrs.  Baker,  Bosart,  Burnell,  Denver,  Holden,  Lewis,  Mer- 
ritt.  Parks,  Yineyard,  and  Williamson — 10. 

Noes — Messrs.  Banks,  Chamberlain,  Crane,  Gallagher,  Gaskill,  Har- 
vey, Harriman,  Hathaway,  Hill,  Irwin,  Kimball,  Kutz,  Nixon,  Oulton, 
Perkins,  Porter,  Powers,  Quint,  Bhodes,  Shafter,  Soule,  Shurtleff,  Van 
Dyke,  and  Watt— 24. 

Senators  Heacock  and  Warmcastle  declined  to  vote. 

After  the  Secretary  had  finished  calling  the  roll,  Senator  Irwin — who 
at  first  voted  "  Aye" — ^rose  and  said : 

"  Call  my  name  again,  Mr.  Secretary.  I  see  that  the  Senate  is  going 
to  vote  the  •  whole  hog,'  and  so  I  will  vote  *  No,'  too." 

The  Presiding  Officer, — The  question  is  on  the  adoption  of  the  original 
resolution. 

Senator  Gallagher, — ^I  have  refrained  thus  far,  Mr.  President,  from  say- 
ing anything  in  regard  to  this  matter,  but  before  the  final  vote  is  taken, 
I  have  one  remark  to  make. 
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In  regard  to  these  Articles,  Sir,  of  every  charge  contained  in  tbem, 
Judge  Hardy  sits  before  me  to-day,  in  my  judgment,  an  innocent  man, 
except  with  reference  to  the  charges  contained  m  the  Fifteenth  Article. 

I  shall  vote  for  this  resolution,  on  the  ground  of  that  one  Article 
alone. 

SencUor  Quint. — I  move  that  the  resolution  be  amended  so  as  to  read, 
that  the  Eespondent  is  found  guilty,  as  charged  in  Article  Fifteen. 

Senator  Crane. — I  have  no  objection  to  that. 

Senator  Merritt. — The  accused,  before  judgment  is  pronounced  by  this 
Senate,  desires  to  ask  leave  to  address  the  Senate  for  five  minutes.  [Cries 
of  "  Leave !"  "  Leave !"] 

Senator  Irtoin. — ^Let  us  take  the  vote  first;  he  can  speak  afterwarda. 

Senator  Merritt, — Oh,  no  I  That  would  amount  to  no  opportunity  at 
all.    What  would  a  man  want  to  speak  for,  after  he  is  sentenced  ? 


SPEECH    OF   JUDGE   HABDY. 


Judge  Hard^  rose  and  said : 

Mr.  President,  and  Gentlemen  of  the  Senate : — ^The  position  in  which 
I  stand  before  you  to-day,  is  not  a  new  one.  I  am  not  the  first  man  who 
has  fallen  a  victim  to  popular  frenzy.  I  do  not  stand  here  to  censure  any 
Senator  upon  the  floor  of  this  Senate,  for  the  vote  which  he  has  cast,  oris 
about  to  cast  to-day.  I  have  no  doubt  that  every  Senator  has  been  actu- 
ated by  a  conscientious  conviction  in  the  discharge  of  his  duties. 

There  is  a  tribunal,  however — ^the  lower  branch  of  this  Legislature — 
the  "  Investigating  Committee  "  of  the  Assembly — which  I  do  arraign 
for  higher  crimes  and  misdemeanors  than  ever  my  heart  conceived,  or 
ever  tnis  Senate  could  try.  And  the  hour  will  approach,  as  certain  as 
God  is  just,  when  Senators  on  this  floor  will  lay  their  hands  upon  their 
hearts,  and  regret  their  vote  against  me  this  day,  as  the  worst  of  their 
lives. 

Thank  God,  and  a  clear  conscience,  this  Senate  has  acquitted  me  of  all 
dishonor.  This  Senate  has  disrobed  this  Prosecution  of  all  within  it 
that  could  taint  and  tarnish  my  reputation  for  honestv  and  integrity. 
That  reputation  was  the  dearest  jewel  of  my  life.  Had  I  cherished  it 
otherwise,  I  should  not  have  appeared  at  the  bar  of  this  Senate  at  all. 

But  as  I  have  told  every  friend,  as  I  have  told  that  little  family,  to 
the  bosom  of  which  I  shall  soon  retire  in  private  life,  I  never  doubted 
the  very  result  that  I  have  witnessed  here  to-day. 

I  came  here  with  a  certain  and  abiding  conviction  in  my  mind,  that  I 
would  be  able  to  protect  my  reputation ;  and,  as  to  my  politics,  if  I  fidl 
under  them,  I  have  this  consolation  :  Better  men  than  1  have  perished 
likewise. 

Senators :  When  the  great  and  good,  the  world-renowned  Algernon 
Sidney,  laid  his  head  upon  the  block,  and  was  asked  by  the  executioner 
whether  he  should  ever  rise  again,  his  answer  was :  "  rTot  until  the  Bes- 
urrection  :  Strike  on  V*  Strike  I  Senators ;  the  victim  is  ready  for  the 
sacrifice,  and  the  mob  is  eager  for  his  bloo<d.     [Applause  and  hisses.] 

Senators :  I  have  always  despised  the  rabble.    1  have  always  despised 
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thos^  who  would  violate  or  sacrifice  the  laws  of  the  land  in  which  they 
lived.  And  that  man  who  lays  treason  to  my  soul,  is  in  his  own  heart  a 
traitor.  That  I  have  heen  jovial,  that  I  have  heen  jocose,  that  I  have 
been  good-humored  with  those  with  whom  I  associated  on  terms  of 
friendship  and  intimacy,  is  most  true;  but  that  I  have  ever,  in  one  single 
hour  in  my  life,  harbored  one  thought  that  was  not  for  this  country,  the 
whole  country,  the  Constitution  and  the  flag  of  the  Government  under 
which  I  was  born,  is  not  true.     [Applause.] 

Senators :  You  have  been  told  that  I  used  language  disloval  in  its 
character,  in  fits  of  mirth  over  the  wine  table,  perhaps — at  the  bar  of  the 
saloons,  perhaps — ^when  in  different  places  with  my  friends.  I  have  heard 
one  Senator  say  that  his  vote  for  my  conviction  was  produced  by  the 
positive  assurance  and  belief  that  my  disloyal  expressions  were  the 
avowals  of  deliberately  formed  opinions.  I  appeal  to  that  Senator's  con- 
Bcience,  if  every  witness  who  appeared  upon  tne  stand  and  spoke  upon 
that  snbiect,  did  not  tell  him  that  those  expressions  were  uttered  in  the 
midst  of  frivolity  and  jovial  mirth.  Not  one  exception  to  this,  save  in 
the  single  instance  when  I  said  that  I  would  not,  and  could  not,  under 
the  sanctity  of  my  oath,  naturalize  a  man  who  held  sentiments  not  fa-, 
vorable  to  the  Constitution  and  the  Union  of  these  States.  If  that  be  a 
crime,  then  I  suppose  that  if  I  had  told  that  gentleman,  who  testified  to 
that  matter,  that  I  would  naturalize  such  a  man,  I  should  have  confessed 
a  willingness  to  do  that  which  would  have  been  no  crime.  I  suppose 
that  it  would  have  been  no  crime  if  I  had  just  reversed  this — the  only 
deliberate  expression  of  sentiment  in  regard  to  the  Constitution  and  the 
Union  which  has  been  shown  here,  by  the  Prosecution,  to  have  ever 
passed  my  lips. 

Senators :  I  now  say  to  you,  as  said  that  man  whose  name  I  men- 
tioned to  you  a  little  while  ago,  Strike  on  I 

Senators :  It  is  a  matter  of  perfect  indiiference  to  me  whether  the 
flubsUtute  offered  by  my  friend,  lir.  Merritt,  be  adopted,  or  whether  you 
adopt  the  resolution  which  has  been  introduced  by  the  gentleman  from 
Alameda.  That  is  a  matter  of  perfect  indifference  to  me ;  for  in  either 
event  I  assure  you  the  result  will  be  precisely  the  same,  as  it  affects  my 
own  action. 

This  much  I  promise  you  :  That  those  Senators  who  have  voted  to- 
day to  sustain  me  in  my  position,  who  have  given  it  out  to  the  world  as 
their  sincere  and  abiding  conviction  that  I  am  an  innocent  man,  shall 
never  regret  the  vote  which  they  have  cast  to-day — ^if  the  grateful  aid  of 
a  strong  liand,  a  willing  heart,  and  a  clear  conscience,  to  the  end  of  my 
life,  shall  be  a  gratification  to  them.  My  own  self-respect  will  call  for  a 
different  treatment  to  others. 

I  thank  you,  Senators,  for  your  patience  and  attention. 
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THE    GROUND    OF    CONVICTION   SPECIFIED. 


The  Frendxng  Officer, — The  qneetion  before  the  Court  is  od  the  propo- 
sition of  the  Senator  from  Mono,  (Mr.  Quint,)  to  amend  the  original  res- 
olution of  sentence,  so  as  to  embrace  within  it  a  specification  of  the  Arti- 
cle under  which  the  Respondent  has  been  convicted. 

Senator  Crane. — ^If  the  Senator  from  Mono  insists  upon  that  amend- 
ment, I  shall  not  offer  any  objection  to  it.  It  seems  to  me,  however, 
that  it  amounts  to  the  same  thing. 

Senator  Quint, — It  certainly  ou^ht  to  be  stated  in  this  resolution,  thit 
Judge  Hardy  was  convicted  on  this  one  Article  alone.  Here  are  twenty- 
two  Articles,  and  upon  twenty-one  of  them  he  has  been  acquitted. 

Senator  Merriti. — Certainly.  Let  it  go  to  the  world,  that  the  Defend- 
ant here  has  been  convicted  under  the  Fifteenth  Article.  Let  that  be- 
come a  part  of  the  history  of  the  country;  and,  also,  that  he  was  not 
convicted  under  any  one  of  the  other  Articles.  I  move  to  amend  the 
resolution,  so  that  it  shall  read,  that  the  Respondent  was  found  guilty 
under  the  Fifteenth  Article. 

Senator  Crane, — ^I  have  no  objection  to  that.  Let  it  read,  that  the  Be- 
spondent  was  found  guilty  of  the  high  crimes  and  misdemeanors  con- 
tained in  all  the  specifications  of  the  Fifteenth  Article  of  Impeachment. 

Senator  Merriti. — That  is  it;  call  them  what  you  like. 

Senator  Rhodes. — ^I  do  not  suppose  that  there  can  be  any  objection  to 
that.  It  will  only  be  indicating  precisely  what  we  have  done,  and  will 
probably  be  more  acceptable  to  the  Respondent. 

While  the  resolution,  as  amended,  is  being  written  out,  I  desire  to 
state  this,  in  justice  to  Judge  Hardy :  I  do  not  wish  either  Judge  Hard?, 
or  his  friends,  to  be  under  the  impression  that  I  made  a  charge  against 
him,  as  an  individual,  that  these  sentiments,  attributed  to  him,  and 
proved  to  have  been  uttered  by  him,  were  deliberately  expressed. 

I  was  merely  stating  to  the  Court  what  I  understood  to  be  the  legal 
consequence  of  the  Respondent  having  been  found  guilty  under  the  spe- 
cifications which  the  Prosecution  made  in  Article  Fifteen.  Not  that  I 
knew  of,  or  had  any  outside  information  or  belief  on  the  subject  at  all. 
But  I  merely  asserted  that  such  was  the  legal  result  of  the  deliberations 
of  the  Senate  in  regard  to  that  Article,  and  the  Respondent's  guilt  under 
it. 

I  made  no  charge  against  Judge  Hardy,  personally.  His  demeanor 
during  the  progress  of  this  trial  has  been  exceedingly  proper — ^as  appro- 
priate as  could  have  been  expected  from  any  gentleman  in  the  world. 
So  far  as  his  conduct  here  in  Court  is  concerned,  it  has  been  calculated 
to  produce  a  very  favorable  impression  respecting  him.  Of  course  he 
will  not  imagine,  for  one  moment,  that  I  desired  at  such  a  time  as  this 
to  knowingly  say  one  word  to  insult  him,  or  unnecessarily  wound  h» 
feelings.  In  saying  that  these  expressions,  which  in  Article  Fifteen  he 
is  charged  to  have  used,  were  the  utterance  of  deliberately  formed  sen- 
timents, I  desired  simply  to  convey  my  opinion  as  to  their  legal  effect, 
according  as  the  Senate  had  determined  that  by  their  vote  here  to-day. 


705 

THS   AMENDED   RESOLUTION. 

The  Secretary  read  the  amended  resolution,  which  was  as  follows  : 

Retolved,  That  James  H.  Hardy  having  been  duly  convicted  of  the  high 
crimes  and  misdemeanors  charged  in  Article  Fifteen  of  the  Articles  ot 
Impeachibent  presented  by  the  Assembly,  it  is  hereby  adjudged  that  the 
saia  James  H.  Hardy  be,  and  is  hereby  declared,  suspended  and  removed 
from  the  office  of  Judge  of  the  Sixteenth  Judicial  District  of  this  State. 

SencUar  Quint. — ^I  move  that  the  resolution  be  further  amended  by  add- 
ing :  ^*And  that  he  is  hereby  acquitted  upon  all  the  other  Articles." 

The  Presiding  Ojfficer, — That  is  not  required,  at  all,  for  under  the  stat- 
ute the  Respondent  could  not  be  convicted  without  a  two-thirds  vote ; 
and  the  record  shows  that  it  was  only  upon  this  Fifteenth  Article  that 
the  constitutional  majority  voted  to  sustain  the  Impeachment. 

VOTE  ON  THE  RESOLUTION  OF  SENTENCE. 

The  Secretary  called  the  roll  on  the  adoption  of  the  resolution  of  sen- 
tence given  above,  with  the  following  result : 

Ayes — ^Messrs.  Banks,  Chamberlain,  Crane,  Gallagher,  Gaskill,  Harvey, 
Harriman,  Hathaway,  Heacock,  Hill,  Kimball,  Kutz,  Nixon,  Oulton, 
Perkins,  Porter,  Powers,  Ehodes,  Shafter,  Soule,  Shurtleff,  and  Van 
Dyke— 22. 

Noes — Messrs.  Baker,  Bogart,  Burnell,  Denver,  Holden,  Irwin,  Lewis, 
Merritt,  Parks,  Quint,  Vineyard,  Warmcastle,  Watt,  and  Williamson — 14. 


EXPLANATION     OF     VOTES. 


SENATOR   parks'   EXPLANATION. 

Senator  Parks,  when  his  name  was  called,  rose  and  said  : 

Mr.  President,  I  shall  vote  "  No,"  on  this  resolution,  for  the  very  rea- 
son which  I  stated  before.  I  am  satisfied  that  the  Respondent  used  this 
lan^age  set  forth  in  the  specifications  of  Article  Fifteen,  but  I  am  not 
satisfied  that  in  so  doing  ne  committed  a  crime  for  which  he  can  be 
impeached.    I  vote  "  No." 

SENATOR   BURNELL'S   EXPLANATION. 

When  the  name  of  Senator  Burnell  was  first  called  on  this  roll,  he  did 
not  respond.  After  Senator  Parks  had  finished  his  explanation.  Senator 
Bomell  was  called  upcm  to  give  his  vote. 

Senator  Burnell, — I  wish  to  be  excused  from  voting  on  this  resolution. 
I  am  in  some  doubt  about  it.  I  voted  for  the  substitute,  and  did  so  in 
good  faith.    I  do  not  feel  disposed  to  shirk  any  responsibility  in  regard 
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to  this  matter.  I  cast  my  vote  in  favor  of  convicting  the  BoBpondent, 
knowingly  and  understandingly,  hoth  with  respect  to  the  facts  and  the 
law.     I  nave  no  apologies  to  make ;  none  are  necessary. 

Senator  WiUiamwn. — Then  vote. 

Senator  Bumdl. — I  ask  to  be  excused  from  voting  on  this  resolution. 

[Cries  of  "  Object !"     "  Object !"] 

The  Presiding  Officer. — The  question  is,  Shall  the  Senator  from  Amador 
be  excused  from  voting  ? 

The  Court  refused  to  excuse  Senator  Burn  ell  from  voting. 

Senator  BumeU.--Thon  I  vote  "  No." 

SENATOR   HEACOCK's   EXPLANATION. 

Senator  Chamberlain. — I  would  ask  to  have  the  name  of  the  Senator 
from  Sacramento,  Mr.  Keacock,  called. 

Senator  Heacock. — I  believe  that  my  vote  has  already  been  recorded  bj 
the  Secretary.  But  since  I  have  been  called  up  by  the  very  anxiou 
Senator  from  San  Joaquin,  I  desire  to  state.  Sir,  that  I  have  sat  here  to- 
day to  discharge  the  most  painful  duty  that  I  have  ever  been  called  up(» 
to  perform  in  the  whole  course  of  my  life.  I  have  discharged  that  duty 
according  to  my  understanding  of  the  law  and  the  testimony.  Could  I 
have  formed  in  my  own  mind  any  valid  reason  for  being  in  my  own 
county,  many  miles  away  from  here,  I  certainly  should  not  have  been 
present  in  this  Court  to-day.  Such  have  been  my  relations  with  the 
ilespondent  in  this  case  for  the  last  nine  or  ten  years — I  may  say  that  I 
have  been  a  part  of  his  family — that,  if  possible,  I  would  have  avoided 
being  here  to-day.  But  I  felt  it  to  be  my  duty  to  remain  at  my  post 
and — 

Here  Mr.  Heacock,  who  had  given  utterance  to  the  above  remarks 
with  evident  and  great  embarrassment,  found  it  impossible  to  proceed. 
His  power  of  distinct  articulation  failed  him,  his  eyes  brimmed  wA 
tears,  and  apparently  overborne  with  a  burden  of  grief  he  resumed  his 
seat— as  he  did  so,  ejaculating,  in  tones  of  profound  emotion:  "Mr. 
President,  I  am  not  a  man — I  cannot  talk,  Sir — I  am  not  a  man  !" 


ANNOUNCEMENT   OF   THE  VOTE. 


The  Presiding  Officer. — The  resolution  is  adopted  by  the  following  voto: 
ayes — ^22 ;  noes — 14. 
The  judgment  will  be  entered  upon  the  record. 

A   HOPE. 

Senator  Merritt. — Now  I  hope  that  Governor  Stanford  will  appoint 
some  very  black  Eepublican  to  the  oflSce  of  District  Judge  of  the  Six- 
teenth Judicial  District. 

AN   INQUIRY. 

Senator  Crane. — I  would  inquire  whether  it  is  not  usual,  in  parliamen- 
tary proceedings  of  this  kind,  to  inform  the  Respondent,  officially,  of 
the  character  of  the  final  judgment,  in  the  presence  of  the  tribunal 
which  has  made  the  decision  't 

Senator  Merritt. — It  is  not  necessary  to  add  insult  to  injury. 
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THE   HIGH   COURT   OF  IMPEACHMENT  DISSOLVED. 


The  Prending  Officer. — This  High  Court  of  Impeachment,  having  heard 
all  the  testimony  and  the  arguments  produced  upon  the  Articles  of  Im- 
peachment presented  by  the  Assembly  against  Uie  Bespondent,  James 
£l.  Hardy,  has  discharged  the  Bespondent,  without  day,  on  all  the  Arti- 
cles of  Impeachment  except  the  Fifteenth.  Upon  that  Article  Judgment 
has  been  pronounced. 

There  being  no  farther  business  before  this  High  Court  of  Impeach- 
ment, I  hereby  declare  that  it  is  dissolved. 

The  Sergeant-at-Arms  proclaimed  that  the  High  Court  of  Impeach- 
ment, organized  to  try  charges  preferred  by  the  Assembly  against  James 
H.  Hardy,  late  Judge  of  the  Sixteenth  Judicial  District  of  the  State  of 
California,  was  dissolved. 
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